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No.  838. 
EWING   ET   AL.  V.    StULTZ    KT   AL. 

Corporation. — Personal  Liability  of  Stockholders, — Wlien  Enforceable. 
—Under  section  6077,  R.  S.  1894,  fixing  the  liability  of  stockholders 
of  a  corporation,  there  is,  in  laborers,  no  right  to  enforce  the  per- 
sonal liability  of  stockholders,  until  some  necessity  therefor  arises, 
such  as  the  insolvency  of  the  company  or  their  failure  to  collect  by 
legal  process. 

Same. — Payment  of  Laborers*  Claims  by  Part  of  Shareholders. — Can  not 
Enforce  Contribution, — Voluntary  Payment, — Where  certain  stock- 
holders of  a  corporation  voluntarily  pay  the  wages  of  laborers  of  the 
corporation,  such  payments  must  be  deemed  voluntary,  in  the  ab- 
sence of  any  showing  that  there  was,  at  the  time  of  such  payments, 
any  necessity  for  resorting  to  them  for  such  payments ;  and  such 
shareholders  can  not  enforce  contribution  therefor  from  the  remain- 
ing shareholders. 

From  the  Huntington  Circuit  Court. 

J.  B,  Kenner  and  J.  Q.  Clirie,  for  appellants. 

M.  L,  Spencer  and  J.  G.  Branyan,  for  appellees. 

Gavin,  J. — Appellees  filed  their  complaint  against  ap- 
pellants and  other  defendants,  alleging  that  the  plain- 
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Ewing  et  al,  v,  Staltz  et  al, 

tiffs  and  defendants  were  the  members  and  holders  of  all 
the  shares  of  the  capital  stock  of  the  Huntington  Cream- 
ery Co.,  a  corporation  duly  organized  under  the  laws  of 
Indiana,  for  the  manufacture  and  sale  of  butter;  that  all 
the  capital  stock  was  paid  up  and  invested  in  a  plant, 
leaving  no  funds  on  hand  to  carry  on  the  business,  which 
commenced  November  1,  1885,  and  was  continued  until 
it  ceased  operations,  July  1,  1888,  during  which  time  a 
large  amount  of  indebtedness,  for  current  wages,  to  the 
amount  of  $5,000,  was  incurred  to  laborers,  which  ap- 
pellees paid  from  time  to  time,  the  directors  having  been 
unable  to  borrow  money  to  run  the  business,  as  author- 
ized by  the  stockholders,  upon  the  company's  paper. 

It  is  further  alleged  that  the  company  *'is  wholly  in- 
solvent,'' and  that,  on  November  1,  1889,  appellees  de- 
manded of  appellants  that  they  should  contribute  about 
ninety  per  cent,  of  the  face  value  of  their  stock,  which 
was  their  proportionate  share  of  the  wages  so  paid  by 
appellees. 

The  bill  of  particulars  shows  payments  to  numerous 
laborers,  regularly  made  at  various  periods,  from  Decem- 
ber 26,  1885,  to  August  8,  1888. 

It  nowhere  appears  that  the  corporation  itself  did  not 
have,  during  all  this  time,  abundant  assets  from  which 
these  labor  claims  could  have  been  collected.  No  facts, 
other  than  that  the  company  had  no  ready  money,  are 
disclosed,  showing  any  necessity  for  resorting  to  the  in- 
dividual stockholders  at  the  time  these  payments  were 
made. 

It  is  true  it  appears  that  the  corporation  was  insolvent 
at  the  time  of  the  commencement  of  the  suit,  but  this 
was  long  after  the  last  payment  made  by  appellees. 
There  is  no  allegation  of  insolvency  at  the  time  the  pay- 
ments were  made.  We  must  assume,  then,  that  the 
corporation  had  ample  property  from  which  these  labor 
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debts  could  have  been  collected  when  paid  by  appel- 
lees. 

This  statement  of  the  facts  found  in  the  complaint  is 
sufficiently  full  for  the  consideration  of  the  questions. 
We  come  now  to  the  consideration  of  the  questions  pre- 
sented by  the  demurrer  to  the  complaint. 

The  averments,  that  the  plaintiffs  and  defendants 
were  members  of  the  company  and  the  holders  of  all 
the  shares  of  stock,  are  allegations  of  fact,  and  are  suf- 
ficient to  show  that  the  appellants  were  stockholders. 
The  mode  by  which  they  became  stockholders  is  a  matter 
of  evidence.  Overmyer  v.  Cannon,  62  Ind.  457;  McFar- 
land  V.  St,  Paul,  etc,  Ins.  Co.  (Minn.),  49  N.  W.  Rep. 
253;  BtiUer  University  y.  Scoonover,  114  Ind.  381;  Rail- 
road Co.  V.  Smith,  48  0.  St.  219,  31  N.  E.  Rep.  743. 

The  articles  of  association  filed  with  the  complaint  as 
an  exhibit  can  not  be  considered  as  a  part  of  it,  because 
the  complaint  is  not  founded  upon  them. 

The  rule  is  well  settled  that  a  stockholder  who  has 
been  compelled  to  pay  more  than  his  proportiou  of  the 
debts  of  a  corporation,  may  maintain  an  action  against 
his  co-stockholders  for  contribution.  This  rule  is  founded 
upon  the  plainest  principles  of  equity  and  right.  Cook 
on  Stock  and  Stockholders,  etc.,  section  211;  Morawetz  on 
Private  Corp. ,  section  894;  Beach  on  Private  Corp. ,  section 
141;  Thompson  Liability  of  Stockholders,  section  376. 

The  question  then  arises  whether  or  not  the  complaint 
shows  that  appellees  were  compelled  to  pay  these  labor 
debts  so  as  to  give  them  the  benefit  of  this  rule  of  law. 

Section  5077,  R.  S.  1894,  provides:  ' 'The  stockhold- 
ers and  members  of  manufacturing  and  mining  corpo- 
rations shall  only  be  liable  for  the  amount  of  the  stock 
subscribed  by  them  respectively.  *  *  *  Provided, 
That  such  stockholders  shall  be  individually  liable  for 
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all  debts  due  and  owing  laborers,  servants,  apprentices 
and  employes  for  services  rendered  such  corporation/' 

As  to  the  character  of  the  liability  thus  imposed  upon 
the  stockholders,  whether  it  is  immediate  and  primary 
or  secondary  and  to  a  certain  extent  contingent,  the  ad- 
judicated cases  are  not  entirely  in  accord,  either  in  our 
own  State  or  in  others.  The  purpose  of  the  provision  is 
plain.  It  is  to  make  safe  and* secure  the  wages  of  the 
workmen  and  employes  of  the  corporation.  The  provis- 
ion is  not  penal  in  its  nature,  but  remedial,  and  should 
receive  such  a  construction  as  is  reasonably  calculated  to 
accomplish  the  purpose  in  view. 

If  the  argument  by  which  appellees  would  sustain  their 
position  is  tenable,  then  any  employe  working  for  a  cor- 
poration may,  whenever  his  wages  are  due,  at  once  sue 
the  stockholders,  without  even  making  demand  upon  the 
corporation  for  payment,  because  the  stockholders  are 
primarily  and  immediately  liable.  Such  a  result  would 
appear  to  be  an  unnecessarily  harsh  one,  and  yet,  if  it 
is  the  law,  it  must  be  enforced. 

It  is  urged  with  much  vigor,  that  the  statute  says  the 
stockholders  shall  be  individually  liable  for  these  debts, 
and  that  because  the  statute  puts  no  express  limitation 
upon  the  liability,  none  exists.  It  is  true  the  statute 
does  not  say  they  shall  be  liable  upon  any  contingency, 
nor  secondarily  only,  yet  it  does  not  say  they  shall  be 
primarily  liable,  nor  as  principals.  Should  we  hold  that 
liability  to  be  secondary,  it  is  none  the  less  a  liability. 

This  provision  is  embodied  in  the  law  for  the  benefit 
of  the  laborer,  to  enable  him  to  be  safe  as  to  his  wages. 
It  was  not  intended  as  a  means  to  increase  the  available 
capital  stock  of  the  company,  and  thus  enable  it  to  con- 
tinue in  business  when  it  would  otherwise  cease  to  op- 
erate.    Morawetz  on  Private  Corp.,  section  869. 
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An  examination  of  the  authorities  will  disclose  abund- 
ant justification  for  these  statements. 

In  the  case  of  Toner  v.  Fidkerson,  125  Ind.  224,  the 
Supreme  Court,  by  Mitchell,  Judge,  lays  down  the  law 
clearly  and  succinctly:  **The  distinguishing  feature  of 
corporate  existence  is,  that  the  very  fact  of  incorporation 
exempts  the  stockholders  from  all  individual  liability 
after  they  have  paid  the  amount  of  their  subscriptions 
for  stock.  After  the  full  par  value  of  the  stock  sub- 
scribed for  has  been  paid,  the  common  law  liability  of 
the  stockholder,  both  as  respects  the  corporation  and  its 
creditors,  is  at  an  end.  Any  additional  liability  must 
be  imposed  by  statute  or  must  result  from  the  failure 
of  the  supposed  corporation  to  become  duly  incorporated, 
whereby  the  members  constitute  a  co-partnership  and 
become  liable  as  partners.  Persons  who  deal  with  a  cor- 
poration must  look  to  the  company  primarily  for  the 
debts  due  them.  When  the  corporation  becomes  in- 
solvent and  fails  to  pay,  they  may  then  resort  to  any  un- 
paid subscriptions  to  the  capital  stock  which  constitute  a 
trust  fund  for  the  benefit  of  creditors,  or  they  may  en- 
force any  statutory  liability  which  the  law  imposes." 

If  this  be  the  law  then  this  liability  of  the  stockhold- 
ers is  not  primary  but  secondary,  to  be  resorted  to  by  the 
creditor  when  the  necessity  therefor  arises. 

In  Beach  on  Private  Corp.,  section  123,  the  law  is  thus 
laid  down :  *  *The  personal  liability  of  stockholders  for  the 
debts  of  the  company  is  secondary  to  that  of  the  com- 
pany itself,  and  does  not  accrue  until  the  corporate  assets 
have  been  exhausted  or  clearly  shown  to  be  insu'fficient 
to  meet  the  demands  of  creditors.  This  is  the  rule,  both 
in  respect  of  their  liability  upon  the  unpaid  balance  of 
their  subscriptions,  and  as  to  any  individual  liability 
which  maybe  imposed  upon  them  by  charter  or  statute." 

See,  also,  section  124  for  numerous  instances  wherein 
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the  necessity  for  resotting  to  the  stockholder  is  suflSi- 
ciently  made  to  appear. 

Section  883,  2  Morawetz  on  Private  Corp.,  is  as  follows: 
*'The  special  individual  liability  of  the  members  of  a  cor- 
poration is  not  intended  to  be  the  primary  source  for  the 
payment  of  the  corporate  debt.  The  fund  subscribed  by 
the  shareholders  at  the  formation  of  their  company  is  ex- 
pected to  be  the  company's  sole  working  capital,  and  the 
means  of  satisfying  its  creditors;  any  additional  indi- 
vidual liability  assumed  by  the  corporators  is  intended 
merely  as  a  secondary  security  for  creditors,  in  case  the 
capital  is  supplied  for  carrying  on  the  company's  busi- 
ness should  be  lost  in  speculation.  For  this  reason,  it 
is  a  condition  in  nearly  all  provisions  imposing  indi- 
vidual liability  upon  the  shareholders  of  incorporated 
companies,  that  creditors  must  first  exhaust  their  rem- 
edies against  the  corporation  and  its  assets,  by  obtaining 
judgment  and  issuing  execution,  before  they  can  proceed 
against  the  shareholders  individually.  As  a  rule,  this 
is  expressly  provided  for  by  the  statute  or  charter  under 
which  the  liability  is  created;  but  even  where  there  is 
no  express  provision  to  that  effect,  it  may  fairly  be  im- 
plied from  the  character  of  the  liability  and  the  inten- 
tion of  the  parties." 

In  Cook  on  Stock  and  Stockholders,  etc.,  section  219, 
we  find  the  law  to  be  thus  declared:  ''Even  when  not 
expressly  provided  by  statute,  it  is  the  rule,  according  to 
the  weight  of  authority,  that  corporate  creditors,  before 
they  can  proceed  against  the  shareholders  upon  their 
statutory  liability,  must  first  exhaust  their  remedy  against 
the  corporation  and  its  assets.  This  rule  arises  from  the 
fact  that  the  liability  of  the  stockholders  is  not  the  usual 
fund  for  the  payment  of  corporate  debts,  but  that  the  cor- 
porate treasury  is  the  primary  resource.  Accordingly,  the 
statutory  liability  of  the  stockholders  is  not  to  be  resorted 
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to,  if  the  assets  of  the  corporation,  including  the  unpaid 
subscriptions  for  stock,  will  suflBice  to  pay  the  debts." 

I  n  Patterson  &Co.y.  Wyomisaing  Mfg  .Co. ,40  Pa. St. 117, 
in  construing  a  statute  imposing  an  individual  liability 
upon  stockholders  with  no  limitation  expressed,  it  is 
said  by  the  court:  ''What  is  the  character  of  their  lia- 
bility? We  think  it  is  secondary,  not  primary;  col- 
lateral, not  principal;  analogous  to  a  case  of  guarantee, 
to  be  enforced  if  the  regular  process  in  the  principal  con- 
tract proves  fruitless,  or  if  the  corporation  'becomes  in- 
solvent.'' 

Our  conclusion,  then,  is  that  under  this  statute  there 
is  in  the  laborers  no  right  to  enforce  the  personal  lia- 
bility of  the  stockholders  until  some  necessity  therefor 
arises,  such  as  the  insolvency  of  the  company  or  their 
failure  to  collect  by  legal  process,  and  in  this  conclusion 
we  are  supported  by  the  following  additional  authorities: 
Ladd  V.  Cartwrighty  7  Ore.  329;  Harper  v.  Union  Mfg, 
Co.,  100  111.  225;  Jackson  v.  Meek,  87  Tenn.  69;  Nimick 
&Co.Y,  Mingo  Iron  Works  Co,,  25  W.  Va.  184;  Barwick 
Y,  Gifford,  47  0.  St.  180;  Terry  v.  Tubman,  92  U.  S. 
156;   Toucey  v.  Bowen,  1  Bis.  81. 

It  has  been  held  in  Indiana,  that  under  section  26,  p. 
427,  1  R.  S.  1876,  and  section  4,  p.  305,  1  G.  &  H., 
which  impose  upon  the  stockholders  of  drainage  associa- 
tions a  personal  liability,  this  liability  is  direct  and 
primary  and  enforceable  without  resorting  to  the  corpo- 
ration. Marion,  etc,,  Drainage  Co.  v.  Norris,  37  Ind. 
424;  Shafer  v.  Moriarty,  46  Ind.  9;  Trippe  v.  Huncheon, 
82  Ind.  307. 

These  latter  two  cases  are  based  upon  and  follow  the 
first  named  case,  and  it  is  founded  upon  the  fact  that 
drainage  associations  are  creatures  of  the  law,  organized 
with  no  capital  stock  and  no  other  means  than  derived 
from  its  power  to  assess  and  collect  benefits,  and  being 
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of  such  a  character,  they  are  not  expected?  to  have  prop- 
erty from  which  debts  could  be  collected.  With  ordi- 
nary business  corporations,  such  as  this  with  which  we 
are  dealing,  this  argument  wholly  fails. 

There  are  quite  a  number  of  cases,  outside  of  Indiana, 
holding  that  individual  liability  imposed  upon  stock- 
holders, with  no  condition  expressed,  is  absolute,  direct 
and  primary,  and  accrues  against  them  at  the  same  time 
as  against  the  corporation.  Such  a  holding  seems  to  us 
manifestly  inequitable,  as  applied  to  our  statute  at  least, 
and  we  feel  fully  justified  in  following  the  later  expres- 
sion of  the  law,  as  declared  by  our  own  Supreme  Court, 
in  Toner  v.  Fulkerson,  supra. 

In  construing  section  4920,  R.  S.  1881,  which  pro- 
vides absolutely  that  conveyances  to  defraud  creditors 
shall,  as  to  them,  be  void,  the  court  holds  that  before  it 
will  so  declare  such  a  conveyance,  there  must  be  shown, 
a  necessity  for  resorting  to  the  land  for  the  protection  of 
the  creditor. 

In  the  absence  of  any  showing  that  there  was,  at  the 
time  of  these  payments  by  appellees,  any  necessity  for 
resorting  to  them  for  such  payments,  their  payments 
must  be  deemed  voluntary.  When  they  made  the  pay- 
ments, the  claims  were  not  then  enforceable  against 
them.  The  proper  and  primary  fund  for  their  payments 
was  the  corporate  property.  Until  this  was  exhausted, 
or  the  corporation  shown  to  be  insolvent,  the  laborers 
were  not  entitled  to  enforce  their  claims  against  appellees. 
Appellees,  however,  voluntarily  paid  the  claims,  and 
thus  protected  the  primary  fund  from  being  applied  to 
their  payment,  and  held  the  claims  until  the  corporate 
property  had  been  dissipated,  and  then  asked  for  contri- 
bution. To  this  they  were  not  entitled.  To  so  hold 
would  enable  the  managers  of  any  manufacturing  corpo- 
ration to  impose  risks  and  liabilities  upon  the  stock- 
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holders,  which  were  not  contemplated  by  the  statute.  By 
saying  that  the  managers  of  a  corporation  could,  year  af- 
ter year,  advance  money  to  laborers  and  continue  the 
business  at  the  final  expense  of  the  other  stockholders^ 
would  impose  upon  them  burdens  which  we  can  not  be- 
lieve to  be  within  the  spirit  of  this  statute. 

Such  a  construction  of  the  statute  is  entirely  unnec- 
essary for  the  protection  of  the  employes. 

In  addition  to  the  personal  liability  of  the  stockhold- 
ers, to  be  resorted  to  when  occasion  shall  require,  our 
statutes  give  to  labor  claims  a  preference  over  all  others 
whenever  the  assets  of  the  corporation  pass  into  the 
hands  of  a  receiver  or  assignee.  Elliott's  Supp. ,  sections 
1598-1605. 

There  is  here  no  element  of  estoppel  against  appel- 
lants, because  there  is  not  alleged  any  knowledge  upon 
their  part  of  these  payments  by  appellees,  nor  any  con- 
sent or  direction  thereto  by  them.  It  does  not  appear 
that  these  particular  stockholders  had  any  knowledge 
that  the  business  was  being  conducted  at  a  loss,  nor  that 
they  individually  participated  in  any  direction  to  con- 
tinue the  same. 

The  judgment  is  therefore  reversed,  with  instructions 
to  sustain  the  demurrer  to  the  complaint,  with  leave  to 
amend,  if  desired. 

LoTZ,  J.,  dissents. 

Filed  Jan.  11. 1894. 

Dissenting  Opinion. 

LoTZ,  J. — It  is  averred  in  the  complaint,  that  the 
* 'plaintiffs  and  defendants  entered  into  a  certain  agree- 
ment to  organize  a  corporation.  *  *  *  Afterwards 
the  plaintiffs  organized  such  corporation,  *  *  *  and 
certificates  of  stock  *  *  *  were  issued  to  the  plain- 
tiffs and  defendants,  severally,  which  were  accepted  by 
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the  plaintiffs  and  defendants,  and  paid  for,  according  to 
said  agreement.'' 

From  these  averments,  I  think  it  appears  that  the 
plaintiffs  and  defendants  were  promoters,  incorporators, 
and  stockholders  of  the  corporation,  and  that  the  relation 
of  stockholders  existed  between  them  from  the  time  of 
the  organization  of  the  corporation  to  the  commencement 
of  this  action. 

It  is  the  policy  of  the  Legislature  of  this  State  to  se- 
cure to  the  laborer  the  speedy  and  certain  payment  of 
his  wages.  This  policy,  however,  as  held  in  the  major- 
ity opinion,  does  not  give  him  the  right  to  proceed  di- 
rectly -against  a  stockholder  without  a  showing  that  a 
suit  against  the  corporation  would  be  unavailing.  He 
must  first  exhaust  the  corporation.  A  corporation  of  the 
kind  described  in  the  complaint  can  not  proceed  with  its 
business  without  the  assistance  of  laborers.  If  the  wages 
are  not  paid,  the  laborers  may  refuse  to  work,  and  the 
business  of  the  corporation  come  to  an  end. 

It  is  averred  that  "no  funds  were  provided  for  the 
payment  of  employes  and  laborers." 

A  stockholder  who  pays  the  wages  of  the  laborers,  un- 
Her  such  circumstances,  does  so  in  the  interest  of  the 
corporation,  and  for  the  purpose  of  promoting  its  busi- 
ness. The  property  of  the  corporation  is  represented  by 
the  stock,  and  payments  of  this  kind  enure  to  the  bene- 
fit of  the  stockholders.  When  the  appellees  made  the 
payment  of  the  labor  claims,  they  did  it  for  the  protec- 
tion of  their  own  property  and  that  of  their  fellow-stock- 
holders, the  appellants.  They  were,  subrogated  to  the 
rights  of  the  laborers.  Their  remedy,  it  is  true,  was 
primarily  against  the  corporation.  But  the  complaint 
shows  that  the  corporation  is  insolvent,  and  from  this  it 
follows  that  a  suit  against  it  would  be  unavailing. 

Upon  the  theory  that  the  relation  of  stockholders  ex- 
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isted  between  the  appellants  and  appellees,  from  the  or- 
ganization of  the  corporation  to  the  time  of  the  com- 
mencement of  this  action,  I  think  the  complaint  states  a 
good  cause  of  action. 
Filed  Jan.  11, 1894. 


No.  796. 
Hopewell,  Administrator,  v.  Kerr. 

Dbcedknt's  Estate. — Claim,  Sufficiency  of. -^Theory  of, — Principal  and 
Surety. — A  claim  against  a  decedent's  estate  in  the  following  form: 
Estate  of  A.,  deceased,  to  B.,  Dr.  ''To  amount  paid  on  judgment 
against  said  decedent,  upon  which  said  B.  was  surety,  including 
principal  and  interest  from  date  of  judgment,  May  25, 1878,  to  April 
12, 1892  (paid  July  9, 1880)  ,$1,314.12,"  with  proper  affidavit  attached, 
is  sufficient  to  withstand  a  demurrer,  the  remedy  sought  being  on 
the  implied  promise  growing  out  of  the  payment  of  the  judgment  by 
the  surety. 

Samb. — Claim. — Theory .^ Subrogation. — Principal  and  Surety. — Where 
a  claim  against  a  decedent's  estate,  by  a  surety,  for  money  paid  on  a 
judgment  on  account  of  his  suretyship,  is  not  sufficient  to  constitute 
a  claim  for  subrogation,  yet  it  may  state  facts  sufficient  to  constitute 
a  good  cause  of  action  for  the  recovery  of  money  so  paid,  and,  as 
such,  be  subject  to  the  plea  of  the  six  years'  statute  of  limitations. 

From  the  Monroe  Circuit  Court. 

J.  H.  Louden  and  T.  J,  Louden,  for  appellant. 

B.  A.  Fulk  and  E.  Corr,  for  appellee. 

Davis,  C.  J. — The  claim  which  forms  the  basis  of  this 
action  was  filed  in  the  court  below,  as  provided  by  stat- 
ute, on^pril  12,  1892,  and  is  in  the  words  following: 

* 'Estate  of  John  A.  Alexander,  deceased,  to  John 
Kerr,  Dr. 

*<To  amount  paid  on  judgment  against  said  decedent, 
upon  which  said  John  Kerr  was  surety,  including  prin- 
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cipal  apd  interest  from  date  of  judgment,  May  25,  1878, 
to  April  12,  1892.     Paid  July  9,  1880.     $1,314.12.'' 

Proper  affidavit,  in  due  form,  was  attached. 

The  six  years'  statute  of  limitations  was  pleaded  as  a 
defense,  in  the  third  paragraph  of  the  answer. 

As  to  requirements  of  such  plea  see  section  298,  R.  S. 
1881,  and  Epperson  v.  Hostetter,  Admr.,  95  Ind.  583. 

See  also,  in  this  connection,  section  391,  Elliott's 
Supp.;  Zeller  v.  Grifpihy  Admr,,  89  Ind.  80;  Castetter, 
Admr,,  v.  State,  ex  reL,  112  Ind.  445. 

Judgment  was  rendered  against  the  estate  for  thirteen 
hundred  and  sixty-four  dollars. 

The  overruling  of  a  demurrer  to  the  complaint  and  the 
sustaining  of  a  demurrer  to  the  third  paragraph  of  the 
answer  constitute  the  foundation  for  the  assignment  of 
errors  on  which  appellant  relies. 

It  is  not  alleged  in  what  court,  if  any,  the  judgment 
was  rendered.  The  pleader  has  not  shown  whether  the 
court  was  within  this  State,  nor  whether  the  court  had 
jurisdiction  of  the  parties  or  the  subject-matter.  There- 
fore, it  is  urged  by  counsel  for  appellant  that  the  com- 
plaint is  fatally  defective,  and  in  support  of  their  con- 
tention they  cite  Brown  v.  Eaton,  98  Ind.  591,  and  sec- 
tion 369,  R.  S.  1881. 

The  position  is  not  tenable,  and  the  authorities  cited 
are  not  in  point.  This  is  not  an  action  founded  upon 
the  judgment.  The  remedy  sought  is  to  recover  on  the 
implied  promise  growing  out  of  the  payment  of  the  judg- 
ment by  the  surety.  On  this  theory,  the  complaint  is 
sufficient  to  withstand  the  demurrer.  Section  385,  El- 
liott's Supp.;  Knight,  Admr,,  v.  Knight,  6  Ind.  App.  268. 

A  motion  to  have  made  the  claim  more  specific  in 
several  respects  would  doubtless  have  been  well  taken, 
but  there  was  no  error  in  overruling  the  demurrer  thereto. 

The  next  question  which  is  presented  for  our  consid- 
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eration  is  whether  the  court  erred  in  sustaining  the  de- 
murrer to  the  third  paragraph  of  the  answer.  Counsel 
for  appellant  insist  that  the  right  of  action  is  governed 
by  the  statute  of  limitations  applicable  to  accounts,  which 
is  six  years,  and  rely  on  Wood  on  Limitation  of  Actions, 
p.  322,  and  Lilly  v.  Dunn,  Admr.,  96  Ind.  220. 

Counsel  for  appellee  contend  that  when  the  debt  has 
been  reduced  to  judgment  in  favor  of  the  creditor,  against 
the  principal  and  surety,  and  has  been  paid  by  the 
surety,  section  1214,  R.  S.  1881,  controls,  and  that 
the  authorities  cited  by  counsel  for  appellant  have  no 
bearing  on  the  question. 

If  the  claim  or  complaint  proceeded  on  the  theory  that, 
by  reason  of  the  payment  of  the  judgment  by  the  surety, 
he  had  become  subrogated  to  the  rights  of  the  judgment 
plaintiff  in  the  judgment  against  Alexander,  we  have 
not  considered,  and  are  not  prepared  to  say,  what  our 
conclusions  would  be  as  to  the  suflBiciency  of  the  answer. 
So  far  as  the  question  under  consideration  is  concerned, 
the  case,  as  it  is  presented  to  us,  is  analogous  to  Lilly  v. 
Dunn,  Admr.,  supra. 

In  that  case,  judgments  had  been  rendered  against 
May  as  principal  and  Dunn  as  surety.  Dunn's  adminis- 
trator, after  his  death,  instituted  suit  to  foreclose  an  in- 
demnifying mortgage  which  had  been  executed  to  Dunn 
by  May  to  secure  him  against  loss  as  such  surety.  It 
was  further  alleged  that  Dunn,  as  such  surety,  had  paid 
the  judgments.  In  answer  the  defendants  pleaded  the 
six  years'  statute  of  limitation  in  bar  of  the  action.  In 
response  to  the  argument  that  the  action  was  founded  on 
the  judgment,  and,  therefore,  that  the  six  years'  statute 
did  not  apply.  Judge  Niblack  said: 

**  Unfortunately  for  this  claim,  the  averments  of  the 
complaint  were  insufficient  to  support  it.  No  reference 
was  made  to  any  particular  judgment  as  having  been 
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rendered  against  John  P.  Dunn,  as  the  surety  of  May, 
and,  in  fact,  there  was  no  direct  averment  that  any  such 
judgment  was  ever  rendered  in  any  court." 

The  reasoning  of  Judge  Niblack  in  that  case  is  equally 
applicable  and  forcible  in  the  case  at  bar. 

A  claim  against  an  estate  which  seeks  subrogation  to 
the  rights  of  the  judgment  plaintiff  in  a  judgment,  on 
account  of  the  alleged  payment,  by  claimant,  as  surety 
for  the  decedent,  should  contain  '*a  succinct  and  definite 
statement"  of  the  particular  facts  upon  which  the  claim 
is  founded.  Section  385,  supra;  Lilly  v.  Dunn,  Admr., 
supra f  and  authorities  cited. 

Although  a  succinct  and  definite  statement  of  the  par- 
ticular facts  may  not  be  sufficiently  pleaded  to  constitute 
a  claim  for  subrogation,  yet  the  complaint  may  state 
facts  sufficient  to  constitute  a  good  cause  of  action  for 
the  recovery  of  the  money  so  paid,  and  in  the  latter  con- 
tingency an  answer  properly  pleading  the  six  years'  stat- 
ute of  limitations  will  constitute  a  defense  to  the  cause 
of  action. 

The  judgment  is  reversed,  with  instructions  to  over- 
rule the  demurrer  to  the  third  paragraph  of  the  answer, 
with  leave  to  parties,  if  desired,  to  amend  pleadings  at 
costs  of  appellee,  and  for  further  proceedings  not  incon- 
sistent with  this  opinion. 

Filed  Jan.  2, 1894. 
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No.  1,000. 

Town  of  Ladoga  et  al.  v.  Linn. 

Appbllate  Court  Practice. — Complaint  (Questioned  for  First  Time 
on  Appeal. —  When  sufficient. — When  a  complaint  is  questioned  for 
the  first  time  in  the  appellate  tribunal,  it  is  sufficient  to  withstand 
such  an  attack,  if  it  would  be  good  after  verdict,  or  is  sufficient  to 
bar  another  action  for  the  same  cause. 

Samb. — Joint  Assignment. —  When  Presents  no  Question. — A  joint  as- 
signment of  error  by  two  appellants,  on  a  ruling  as  to  a  separate  de- 
murrer by  one  of  such  appellants,  presents  no  question  for  consid- 
eration. 

Same. — Evidence  Tending  to  Support  Verdict. —  Weight  of  Evidence. — 
Where  there  is  evidence  tending  to  prove  all  the  material  averments 
of  the  complaint,  the  verdict  will  not  be  disturbed  on  the  weight  of 
the  evidence. 

Appeal. — Becord. — Instructions  Made  Part  of  Motion  for  a  ^ew  Trial. 
— Incorporating  Motion  for  a  New  Trial  into  Bill  of  Exceptions. — 
Practice. — ^The  practice  of  making  the  instructions  a  part  of  the  mo- 
tion for  a  new  trial  is  not  to  be  commended,  and  there  is  no  neces- 
sity for  incorporating  the  motion  for  a  new  trial  into  a  bill  of  excep- 
tions, but  such  practice,  however,  will  not  defeat  the  rights  of  ap- 
pellants on  appeal,  if  the  record  was,  in  other  respects,  sufficient  to 
present  the  error  of  Which  complaint  is  made. 

Instructions  to  Jury.— W^ere  Becord  Does  not  Show  That  All  are  Con- 
tained Therein. — Effect. — Where  the  record  does  not  affirmatively 
show  that  the  instructions  therein  set  out  were  all  that  were  given 
in  the  cause,  the  judgment  will  not  be  reversed  on  account  of  an 
instruction  given  and  complained  of,  unless  it  is  so  radically  wrong 
as  to  be  incurable. 

Assignment  of  Errors. — Joint  Assignment. —  When  Must  Fail. — A  joint 
assignment  of  error  by  two  appellants  in  relation  to  instructions 
given  can  not  be  considered  on  appeal,  unless  the  assignment  is 
good  as  to  both  appellants  joining  therein. 

Streets  and  AiAj^^^.— Obstruction. — Nuisance. —  Use  of  for  Storage  of 
Drays  and  Wagons. — A  street  may  be  used  temporarily  and  in  a 
reasonable  manner,  by  an  adjoining  owner,  for  loading  and  unload- 
ing goods,  and,  perhaps,  for  other  purposes,  when  such  use  is  nec- 
essary, but  he  has  no  right  to  appropriate  a  portion  of  the  highway 
as  a  stable  yard  or  as  a  storage  place  for  his  drays  or  wagons  when 
the  same  are  not  in  use. 


From  the  Montgomery  Circuit  Court. 
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G.  Harney,  for  appellants. 

0.  W.  Paul  and  if.  W.  Bruner,  for  appellee. 

Davis,  C.  J. — ^There  has  been  only  a  meager  and  im- 
perfect attempt  in  the  preparation  of  the  transcript  in 
this  case  to  comply  with  the  rule  in  relation  to  the 
marginal  notes  indicating  the  several  parts  of  the  plead- 
ings, orders  of  the  court,  names  of  the  witnesses,  etc.; 
neither  has  the  transcript,  except  the  bill  of  exceptions, 
been  paged.     Rule  30. 

It  is  the  duty  of  counsel  to  comply  with  the  rule,  and  to 
see  that  the  record  is  in  such  condition  as  will  properly 
present  the  questions  on  which  [the  judgment  of  this 
court  is  invoked. 

The  failure  to  do  so  is  likely  to  result  in  the  dismissal 
of  the  appeal.  Bovrman  v.  Simpson,  68  Ind.  229;  Rout 
v.  Woods,  67  Ind.  319;  Beigh  v.  Smarr,  62  Ind.  400. 

We  learn  from  the  statements  of  counsel  and  an  ex- 
amination of  parts  of  the  record,  that  this  was  an  action 
brought  by  appellee  against  appellants  to  recover  dam- 
ages on  account  of  negligence  of  appellants  in  permitting 
a  dray  to  stand  in  a  street  in  said  town  after  night, 
which  caused  appellee's  horse  to  take  fright  and  run 
away,  resulting  in  such  injuries  that  the  animal  had  to 
be  killed. 

The  facts  alleged  are  suflScient  to  show  that  the  dray 
was,  under  the  circumstances  stated  in  the  complaint, 
on  the  occasion  in  question,  a  frightful  object  which  was 
naturally  calculated  to  frighten  a  horse  of  ordinary  gen- 
tleness, and  that  the  horse  frightened  was  of  such  a 
character,  etc. 

The  errors  assigned  are: 

1.  The  complaint  does  not  state  suflScient  facts  to  con- 
stitute a  cause  of  action. 

2.  The  court  erred  in  overruling  the  demurrer  to  the 
complaint. 
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3.  The  court  erred  in  overruling  the  motion  for  a  new 
trial. 

The  rule  is  firmly  established,  that  when  the  sufficiency 
of  the  complaint  is  questioned  for  the  first  time  in  this 
court,  if  the  complaint  would  be  good  after  verdict,  or  is 
suflScient  to  bar  anothet  action  for  the  same  cause,  it  is 
suflBcient  to  withstand  such  an  attack.  Burkhart  v. 
Gladiah,  123  Ind.  337  (341). 

The  only  demurrer  was  the  separate  demurrer  of  the 
Town  of  Ladoga.  The  joint  assignment  of  error  on  that 
ruling  presents  no  question  for  our  consideration. 
Louisville,  etc.,  R,  W.  Co.  v.  Smoot,  135  Ind.  320,  33  N. 
E.  Rep.  905. 

Therefore,  on  the  first  and  second  errors  assigned,  the 
only  question  which  arises  is  whether  the  complaint 
states  a  good  cause  of  action,  under  the  rule  above 
stated,  against  either  of  appellants. 

The  burden  of  appellants'  argument  is  that  the  facts 
pleaded  are  not  sufficient  to  charge  the  town  of  Ladoga 
with  negligence.  This  question,  for  the  reasons  stated, 
we  are  not  required  to  determine.  No  reason  has  been 
urged  in  the  brief  of  counsel  for  appellants  which  would 
justify  the  court  in  holding  that  the  complaint  does  not 
charge  actionable  negligence  against  appellant  Shackle- 
ford,  at  least,  when  attacked  for  the  first  time  in  this 
court.  See  Toiun  of  Rushville  v.  Adams,  107  Ind.  475; 
Cleveland,  etc.,  R.  W.  Co.  v.  Wynant,  114  Ind.  525; 
WestiUld  Oas,  etc.,  Co.  v.  Abernathy,  8  Ind.  App.  73; 
Elliott's  Roads  and  Streets,  477;  Beach  on  Pub.  Cor., 
section  1511;  Cohen  v.  Mayor,  etc.,  of  New  York,  113 
N.  Y.  532. 

In  support  of  the  motion  for  a  new  trial,  it  is  urged 
that  the  verdict  of  the  jury  is  not  sustained  by  sufficient 
Vol.  9—2 
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evidence;  that  it  is  not  shown  that  the  horse  took  fright 
at  the  dray. 

There  was  evidence  tending  to  prove  all  the  material 
averments  in  the  complaint,  among  others,  that  appel- 
lant Shackleford  was  a  drayman;  that  on  the  night  in 
question  he  negligently  left  the  dray  standing  in  a  pub- 
lic street  in  said  town;  that  it  had  been  his  custom  and 
habit  to  so  leave  the  dray,  of  nights,  in  said  street,  about 
the  same  place,  for  several  months,  and  that  the  horse, 
on  the  occasion  in  question,  while  being  driven  to  a 
buggy  along  the  street,  in  the  manner  and  under  the  cir- 
cumstances alleged,  became  frightened  at  the  dray,  and 
was  injured,  etc.  See,  in  this  connection,  Town  ofMon- 
ticello  V.  Kennard,  7  Ind.  App.  135,  34  N.  E.  Rep.  454. 

The  jury  were  the  sole  judges  of  the  evidence,  and, 
under  the  well  settled  rules  of  this  court,  the  verdict  will 
not  be  disturbed  on  the  weight  of  the  evidence.  Cleve- 
land, etc.,  R,  W.  Co.  V.  Wynant,  134  Ind.  681,  34  N.  E. 
Rep.  570. 

It  is  next  insisted  that  the  court  erred  in  giving  cer* 
tain  instructions. 

There  appears  a  bill  of  exceptions  in  the  record  in 
which  the  motion  for  a  new  trial  is  set  out,  and  the  in- 
structions in  question,  with  others,  are  incorporated  into 
the  motion  for  a  new  trial. 

The  practice  of  making  the  instructions  a  part  of  the 
motion  for  a  new  trial  is  not  to  be  commended,  and  there 
is  no  necessity  for  incorporating  the  motion  for  a  new 
trial  into  a  bill  of  exceptions.  This  practice,  however, 
would  not  defeat  the  rights  of  appellants  on  appeal,  if 
the  record  was  in  other  respects  sufficient  to  present  the 
error  of  which  complaint  is  made.  In  this  case  it  does 
not  appear  that  the  instructions  so  set  out  are  all  the  in- 
structions which  were  given. 

The  motion  for  a  new  trial  contains  the  following  re- 
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cital:  *'The  court,  on  its  own  motion,  gave  to  the  jury 
the  following  instructions:"  Then  follow  instructions 
to  which  reference  has  been  made.  Whether  any  other 
instructions  were  given,  is  not  stated. 

The  bill  of  exceptions,  in  such  case,  should  affirm- 
atively show,  either  by  direct  statement  or  by  necessary 
implication,  that  the  instructions  set  out  in  the  bill  were 
all  that  were  given. 

The  rule  here  applicable  is  stated  by  Judge  Mitchell 
as  follows:  ''In  the  absence  of  such  affirmative  state- 
ment, or  something  from  which  the  fact  cou^d  be  im- 
plied, we  could  not  reverse  a  judgment  unless  an  in- 
struction- complained  of  was  so  radically  wrong  as  to  be 
incurable.''  Cooper  v.  State,  120  Ind.  377.  See,  also, 
Marshall  v.  Lewark,  117  Ind.  377;  Lehman  v.  Hawks, 
121  Ind.  541  (547);  City  of  New  Albany  v.  McCulloch, 
127  Ind.  500;  PeTUie  v.  Waugh,  135  Ind.  143,  34  N.  E. 
Rep.  860  (864). 

See,  also,  for  correct  statement  of  the  rule.  Lower  v. 
Franks,  115  Ind.  334. 

Therefore,  unless  the  instructions  given  were  so  palp- 
ably erroneous  that  no  supposable  instructions  would 
have  made  them  correct,  there  can  be  no  reversal  for  that 
reason  in  this  case. 

The  court,  in  the  course  of  the  instructions,  said  to 
the  jury:  ''Shackleford  had  no  right  to  leave  his  dray 
in  the  street." 

It  is  insisted,  by  counsel  for  appellants,  that  ''Shackle- 
ford  had  as  much  right  to  the  use  of  a  portion  of  that 
eighty  foot  street  as  did  appellee,"  and,  therefore,  that 
as  to  him  the  instruction  was  erroneous. 

The  joint  assignment  of  error  by  both  appellants  in 
relation  to  instructions  given  can  not  be  considered,  on 
appeal,  unless  the  assignment  is  good  as  to  all  joining 
in  it.  Douthity.  Douthit,  133  Ind.  26,  32  N.  E.  Rep.  715. 
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Aside  from  this,  however,  we  are  not  prepared  to  say 
that  any  of  the  instructions  of  which  complaint  is  made 
are  erroneous  as  applied  to  the  facts  in  this  case. 

Streets  belong,  from  side  to  side,  and  from  end  to  end, 
to  the  public,  and  any  unauthorized  use  of  a  street,  al- 
though not  of  a  permanent  character,  if  so  long  con- 
tinued as  to  be  unreasonable,  may  amount  to  a  nuisance. 
It  is  true  a  street  may  be  used  temporarily,  and  in  a 
reasonable  manner,  by  an  adjoining  owner  for  loading 
and  unloading  goods,  or  for  depositing  building  mate- 
rial, and,  perhaps,  for  other  purposes,  when  such  use  is 
necessary,  but  he  has  no  right  to  appropriate  a  portion 
of  the  highway  as  a  stable  yard  or  a  storage  place  for  his 
drays  or  wagons  when  the  same  are  not  in  use.  Elliott's 
Roads  and  Streets,  supra;  Beach  on  Public  Corporations, 
supra. 

In  Cohen  v.  Mayor,  etc.,  of  New  York,  supra,  Peckham, 
J.,  said:  *'The  storing  of  a  wagon  in  the  highway  was  a 
nuisance.  The  primary  use  of  a  highway  is  for  the  pur- 
pose of  permitting  the  passing  and  repassing  of  the 
public,  and  it  is  entitled  to  the  unobstructed  *  *  use  of 
the  entire  width  of  the  highway  for  that  purpose,  under 
temporary  exceptions  as  to  deposits  for  building  pur- 
poses, and  to  load  and  unload  wagons,  and  receive  and 
take  away  property  for  or  in  the  interest  of  the  owner 
of  the  adjoining  premises,  which  it  is  not  now  necessary 
to  more  specifically  enumerate  *  *  *  It  is  no  answer 
to  the  charge  of  nuisance  that,  even  with  the  obstruction 
in  the  highway,  there  is  still  room  for  two  or  more  wagons 
to  pass,  nor  that  the  obstruction  itself  is  not  a  fixture. 
If  it  be  permanently,  or  even  habitually  in  the  highway, 
it  is  a  nuisance.  The  highway  may  be  a  convenient 
place  for  the  owner  of  the  carriages  to  keep  them  in,  but 
the  law,  looking  to  the  convenience  of  the  greater  num- 
ber, prohibits  any  such  use  of  the  public  streets.     *     * 
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Familiar  as  the  law  is  on  this  subject,  it  is  too  frequently 
disregarded  or  lost  sight  of/' 

Our  attention  has  not  been  called  to  any  error  that 
would  justify  the  reversal  of  the  judgment  of  the  court 
below. 

Judgment  affirmed. 

Filed  Jan.  12, 1894. 
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Lyon  v.  The  City  of  Logansport. 

Municipal  CoiapORATiON.— City,— Sidewalk, — Gutter  Crossing,— -Dan' 
gerous  Condition. — Personal  Injury, — Notice. — Damages. — Liability. — 
Where  a  city  constructed  an  oval-shaped,  iron  gutter  crossing  3x9 
feet,  in  a  public  and  much  traveled  street,  the  gutter  crossing  orig- 
inally being  perforated  and  creased,  affording  a  secure  foothold  for 
passers-by,  but  by  long  use  had  become  worn  "smooth  as  a  polished 
piece  of  wood,  and  very  smooth,  slick  and  slippery,"  so  that  no  safe 
foothold  was  presented  by  it,  except  for  a  short  space  at  each  end, 
of  the  character  of  which  crossing  the  city  had  knowledge  for  ninety 
days  before  an  accident  causing  serious  injury  to  a  passer-by  who 
was  walking  "slowly  and  carefully"  along,  and  slipped  and  fell 
upon  the  crossing,  the  dangerous  condition  of  the  crossing  being  the 
sole  cause  of  the  injury,  the  city  is  liable  in  damages  to  the  injured 
party. 

Sajcb. — Personal  Injury, — Intervening  Agency. — Snow. — Defective  Side- 
walk, — ^In  such  case,  the  presence  of  snow  as  an  intervening  agency 
is  excluded  by  the  finding  of  the  jury ;  and  the  fact  that  many  peo- 
ple had  passed  over  the  crossing  in  safety,  can  not  override  the 
showing  made  by  the  description  of  this  particular  crossing,  that  it 
was  in  itself  dangerous. 

From  the  Cass  Circuit  Court. 

J,  C.  Nelson  and  Q.  A.  Myers,  for  appellant. 

T.  J.  Tuley,  for  appellee. 

Gavin,  C.  J. — ^The  appellant  brought  suit  to  recover 
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for  injuries  alleged  to  have  been  received  by  reason  of 
appellee's  negligence  in  maintaining  a  defective  gutter- 
crossing  in  one  of  her  streets. 

There  was  a  trial  by  jury  and  a  special  verdict. 
The  facts  found  by  the  jury  are  as  follows: 
That  the  defendant,  the  city  of  Logansport,  is,  and  for 
DOiany  years  has  been,  a  municipal  corporation  organ- 
ized under  the  general  laws  of  the  State  of  Indiana  for 
the  incorporation  of  cities;  that  prior  to  the  18th  day  of 
January,  1892,  the  defendant  had  constructed  on  the 
west  side  of  Third  street,  in  said  city,  at  its  intersection 
with  the  north  side  of  Market  street,  an  iron  gutter  cross- 
ing; that  said  crossing  was  made  of  cast  iron  and  was 
composed  of  three  pieces,  each  three  feet  square,  placed 
together,  making  a  length  of  nine  feet  and  a  width 
of  three  feet,  spanning  the  gutter,  which  gutter  was 
one  foot  in  depth;  that  the  crossing  pieces  were  about 
one  inch  in  thickness  and  were  perforated  with 
diamond-shaped  spaces,  which  were  one  and  one- 
half  inches  in  length,  and  one  inch  in  width;  that  when 
originally  put  down  there  were  creases  cast  diagonally 
in  the  crossing  about  one-fourth  of  an  inch  in  depth  and 
three-eighths  of  an  inch  wide;  that  the  crossings,  as  placed 
for  the  use  of  the  public,  were  bowed  upwards,  or  pre- 
sented their  convex  surface  upwards,  and  they  were  about 
one  inch  in  thickness;  that  they  were  cambered  one  and 
one-half  inches — that  is,  the  arching  was  one  and  one- 
half  inches  in  the  three  feet  across  the  crossing,  to  which 
the  thickness  of  the  iron  being  added,  made  the  center 
or  arching  and  the  thickness  of  the  crossing  itself  two 
and  one-half  inches;  that  the  east  or  street  side  of  the 
crossing  rested  upon  a  curbing  stone  which  adjoined  a 
flag  stone  and  bouldered  crossing  leading  across  Third 
street  to  the  east  obliquely;  that  the  top  of  the  curb 
stone  was  two  inches  above  the  surface  of  the  street  cross- 
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ing  at  their  junction;  that  there  was  a  flange  or  shoulder 
cut  in  this  stone  to  the  depth  of  one-half  an  inch,  in 
which  the  iron  crossing  rested  on  the  east  side  of  the 
gutter,  Third  street  being  a  street  running  north  and 
south,  and  Market  street  being  a  street  running  east  and 
west  in  the  city  of  Logansport,  defendant;  that  the  west 
end  of  the  sidewalk  edge  of  thfese  three  pieces  of  crossing 
rested  upon  a  piece  of  timber  two  inches  or  more  in 
thickness,  laid  laterally  upon  the  sidewalk  proper,  mak- 
ing the  sidewalk  side  of  the  gutter  crossing,  including 
the  thickness  of  the  grating,  between  three  and  four 
inches  higher  than  the  sidewalk  and  the  grating  or  cross- 
ing slanted  towards  the  west;  that  Market  street,  west  of 
Third  street,  is  wider  than  it  is  east  of  Third  street,  so 
that  the  street  crossing  leading  across  Third  street  from 
the  east  to  the  west  side  thereof  ran  obliquely  to  the  west 
and  north;  that  the  said  crossing  was  on  a  much  trav- 
eled thoroughfare  in  a  populous  part  of  the  city,  and  in 
a  public  place;  that  for  one  year  or  more  prior  to  Jan- 
uary 18th,  1892,  the  central  portion  of  such  said  gutter 
crossing  had  become  worn  entirely  smooth  on  the  top, 
leaving  the  edges  of  the  diamond  shaped  spaces  smooth 
and  rounded,  and  the  creasings  in  the  gutter  crossings 
had  become  worn  away,  so  that  the  surface  of  the  cross- 
ing, except  for  a  space  of  ten  or  twelve  inches  on  the 
outer  edges,  had,  by  constant  use,  become  as  smooth  as 
a  polished  piece  of  wood,  and  very  smooth,  slick  and 
slippery,  so  that  no  safe  foothold  was  presented  by  such 
crossing,  except  for  a  space  of  ten  or  twelve  inches  on 
each  end;  that  the  crossing  was  worn  so  smooth  that 
numerous  travelers,  shod  in  the  ordinary  manner,  were 
hindered  in  their  attempts  to  pass  over  it,  by  reason  of 
their  inability  to  get  hold  upon  it  with  tlieir  feet,  which 
is  necessary  in  walking  forward  to  prevent  them  from' 
slipping;  that  for  many  months  prior  to  January  18th, 
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1892,  said  crossing  had  been  in  the  slick,  smooth  and 
slippery  condition,  the  same  as  when  plaintiff  fell,  during 
which  period  numerous  persons  had  slipped  and  fell 
upon  said  crossing  during  all  seasons  of  the  year;  that 
the  marshal  of  the  city  more  than  ten  months  prior  to 
said  date  had  seen  at  least  one  person  fall  upon  said 
crossing;  that  a  policeman*  of  the  city,  defendant,  had, 
during  the  same  period,  seen  numerous  persons  slip,  and 
'one  person  fall,  upon  said  crossing;  that  the  line  of  travel 
across  such  iron  gutter  crossing,  by  reason  of  the  oblique 
street  crossing  over  Third  street,  was  also  oblique,  and 
the  gutter  crossing  was  worn  obliquely;  and  the  gutter 
crossing  was  in  the  slick,  smooth  and  slippery  condition 
as  aforesaid,  and  constructed  as  aforesaid  more  than  ten 
months  prior  to  and  continuously  up  to  and  including 
January  18th,  1892;  that  on  the  18th  day  of  January, 
1892,  the  plaintiff  was  a  farmer,  operating  a  farm,  was 
married,  26  years  of  age,  and  in  sound  health  and  in 
possession  of  good  eyesight  and  good  mental  faculties ^ 
and  resided  three  miles  from  the  city  of  Logansport; 
that  on  said  day  it  had  been  snowing,  and  the  tem- 
perature was  fourteen  degrees  below  freezing  point  at 
seven  o'clock  in  the  evening,  and  it  was  cool  and  chilly, 
and  some  snow  had  fallen  upon  this  gutter  crossing;  that 
the  plaintiff  had,  from  time  to  time,  passed  over  said 
gutter  crossing;  that  he  had  been  in  the  city  of  Logans- 
port on  an  average  of  once  a  week  for  a  number  of  years; 
that  he  had,  at  the  time  of  the  injury,  no  knowledge  of 
the  top  of  the  crossing  being  smooth,  slick  and  slippery, 
as  herein  found;  that  between  seven  and  eight  o'clock 
p.  M.,  while  in  full  possession  of  his  mental  faculties,  he 
started,  in  company  with  three  other  persons,  to  go  from 
the  southeast  corner  of  Third  and  Market  streets  to  the 
opera  house,  situate  on  the  west  side  of  Third  street,  one 
square  north  of  its  intersection  with  Market  street;  that 
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in  so  doing  he  could  have  gone  one  square  north  on  the 
east  side  of  Third  street  to  the  south  side  of  Broadway- 
street  and  thence  west  across  Third  street  to  the  opera 
house,  situate  at  the  southwest  intersection  of  Third  and 
Broadway  streets,  in  which  event  he  would  have  had  to 
go  over  one  iron  crossing  of  similar  character  to  the  one 
upon  which  he  fell,  and  by  the  route  he  chose  there  was 
one  iron  crossing,  the  one  on  which  he  fell;  that  plain- 
tiff and  his  companions  crossed  Market  street  towards 
the  north  on  the  east  side  of  Third  street  and  then  turned 
west  on  the  south  side  of  Market  street  and  started  across 
Third  street;  that  two  of  plaintiff's  companions  were 
walking  just  in  front  of  plaintiff,  who  was  walking  to 
the  left  of,  and  with  another  companion,  as  they  went 
towards  the  west;  that  he  was  walking  slowly  and  care- 
fully along,  and  when  they  came  to  the  crossing  plain- 
tiff's step  brought  his  right  foot  first  upon  the  crossing, 
which  he  placed  upon  the  east  edge  or  street  side  of  the 
crossing;  that  he  then  brought  his  left  foot  forward  as  he 
walked,  and  when  the  right  foot  was  in  turn  brought 
forward  and  placed  upon  the  crossing,  the  right  foot 
slipped  out  from  under  him  and  he  fell  with  great  force 
upon  his  right  side  and  right  leg,  with  his  right  leg  un- 
der his  body,  and  with  the  right  foot  just  over  the  edge 
of  the  grate  upon  the  sidewalk,  with  the  ankle  upon  the 
edge  of  the  crossing,  and  the  small  bone  of  the  leg  was 
broken  transversely  about  one  inch  above  the  ankle  joint; 
that  he  was  assisted  by  his  companion  into  a  business 
room  at  a  side  door  opposite  the  corner  where  he  fell, 
where  he  sat  down  about  five  minutes,  when  he  got  up 
and  started  to  go  to  a  doctor's  office,  and  went  out  of  a 
door  fronting  the  south,  went  diagonally  across  the  in- 
tersection of  Market  and  Third  streets  to  the  southeast 
corner  of  Third  and  Market  streets,  and  went  east  on  the 
south  of  Market  street,  a  distance  of  about  forty  feet  from 
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Third  street  where,  the  leg  giving  him  great  pain,  he 
went  into  a  business  room  and  sat  down,  from  which 
place  he  was  assisted  by  a  gentleman  upon  whose  arm 
he  leaned  and  walked  to  a  surgeon's  office  about  two 
hundred  yards  from  where  he  fell;  that  he  did  not  know 
until  he  reached  the  surgeon's  office  that  the  limb  was 
broken;  that  the  night  was  neither  a  very  dark  nor  a 
very  light  one,  the  business  rooms  along  the  street  be- 
ing lighted;  that  the  plaintiff's  fall  and  injury,  as  herein 
found,  was  occasioned  solely  by  reason  of  the  manner  of 
the  construction  and  adjustment  of  the  gutter  crossing, 
to  the  grade  of  the  street  and  sidewalk,  as  hereinbefore 
found,  and  of  the  crossing  being  worn  smooth,  slick  and 
slippery,  as  hereinbefore  found;  that  the  defendant,  more 
than  ninety  days  prior  to  January  18th,  1892,  had  no- 
tice of  the  character  of  the  gutter  crossing  and  its  con- 
struction and  adjustment,  as  herein  found;  that  the 
plaintiff  was  injured  without  fault  or  negligence  on  his 
part  and  solely  by  reason  of  the  negligence  of  the  de- 
fendant, as  herein  found;  that  the  plaintiff  had  the 
broken  limb  set  by  a  competent  surgeon,  and  was  taken 
to  his  home,  where  he  was  confined  to  his  bed  five  weeks; 
his  leg  was  much  swollen  and  inflamed  for  a  like  period, 
during  which  he  suffered  great  physical  pain  and  mental 
anguish,  and  was  frequently  visited  by  a  physician  and 
surgeon  to  attend  upon  his  leg  and  administer  opiates  to 
allay  the  pain;  that  he  has  not  been  able  since  the  in- 
jury to  walk  without  crutches  or  a  crutch,  or  a  cane  and 
crutch,  and  has  been  wholly  incapacitated  from  labor  of 
any  kind  since  his  said  injury;  that  he  incurred  an  ex- 
pense for  the  care  and  attention  of  his  physician  and 
surgeon  of  fifty  ($50)  dollars,  and  they  were  reasonably 
worth  that  sum;  that  he  has  been  prevented,  by  reason 
of  said  injury,  from  following  his  usual  avocation,  or 
performing  any  kind  of  manual  labor  one  hundred  and 
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fourteen  days,  and  that  this  time,  including  his  board, 
was  of  the  value  of  $171,  per  day  $1.50,  and  we,  the  jury, 
find  for  the  plaintiff's  bodily  pain  and  mental  anguish 
$529;  that  the  attached  plat  is  a  correct  delineation  of 
the  locality  of  the  injury  and  location  of  the  streets  and 
crossing  upon  which  the  injury  to  plaintiff  occurred. 

(Plat  marked  exhibit  A.) 

If,  upon  the  foregoing  facts,  the  law  is  with  the  plain- 
tiff the  jury  find  for  the  plaintiff  and  assess  his  damages 
At  $750. 

A  municipal  corporation  is  not  an  insurer  of  the  safety 
of  its  streets,  but  it  is  bound  to  exercise  reasonable  care 
and  diligence  to  keep  them  in  a  reasonably  safe  condition 
for  use.  Higert  v.  City  of  Greencastle,  43  Ind.  574;  City 
of  Richmond  v.  Mulhollandy  116  Ind.  173;  City  of  Frank- 
lin V.  Harter,  127  Ind.  446;  Tovm  of  Monticello  v.  Ken- 
nard,  7  Ind.  App.  135,  34  N.  E.  Rep.  454. 

Where  the  street  has  become  out  of  repair,  the  corpo- 
ration is  also  entitled  to  notice  of  the  defect,  which  may 
be  either  actual  or  constructive.  Turner  v.  City  of  In- 
dianapolis, 96  Ind.  51;  Town  of  Spiceland  v.  Alier,  98 
Ind.  467;  City  of  Ft.  Wayne  v.  Patterson,  3  Ind.  App. 
34;  Elliott  on  Roads  and  Streets,  460;  Dillon  on  Munic. 
Corp.,  section  790. 

It  is  necessary,  in  order  to  sustain  a  recovery  by  ap- 
pellant, that  the  facts  found  should  show  culpable  neg- 
ligence upon  the  part  of  the  city  as  the  cause  of  the  in- 
jury, and  freedom  from  contributory  negligence  by 
appellant. 

The  facts  found  show  that  the  crossing  was  not  level, 
but  oval  shaped,  and  that  although  originally  furnish- 
ing a  safe  foot-hold  for  passers-by,  it  had,  by  long  use, 
become  worn  "smooth  as  a  polished  piece  of  wood,  and 
very  smooth,  slick  and  slippery,''  so  that  no  safe  foot- 
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hold  was  presented  by  it  except  for  a  short  space  at  each 
end. 

This  condition,  when  taken  in  connection  with  its  lo- 
cation in  a  public  and  much  traveled  street,  and  with 
the  other  facts  descriptive  of  its  character,  conclusively 
show  it  to  be  dangerous. 

It  has  been  adjudged  that  parts  of  a  sidewalk  or  street 
may  be  held  to  be  defective  in  cases  where  the  circum- 
stances made  a  case  much  less  strong  than  this.  Crom- 
arty V.  City  of  Boston,  .127  Mass.  329;  Roe  v.  Mayor, 
etc.,  4  N.  Y.  Supp.  447. 

This  condition  of  the  crossing  had  existed  for  more 
than  ten  months. 

It  was  the  duty  of  appellee  to  use  active  diligence  to 
discover  defects  in  its  streets,  while  the  appellant  wa& 
only  bound  to  use  ordinary  care  to  avoid  injury.  He 
had  the  right,  in  the  absence  of  knowledge  to  the  con- 
trary,  to  assume  that  the  crossing  was  safe,  and  to  act 
upon  this  assumption,  while  at  the  same  time  using 
proper  care  upon  his  part.  City  of  Evansville  v.  Wilter, 
86  Ind.  414;  City  of  Washington  v.  Small,  86  Ind.  462; 
City  of  Columbus  v.  Strassner,  124  Ind.  482;  City  of  Nem 
Albany  v.  McCulloch,  127  Ind.  500. 

It  is  also  expressly  found  by  the  special  verdict,  that 
the  city  did  have  knowledge  of  the  character  of  this  cross- 
ing for  ninety  days  before  the  accident.  Thus  we  have 
the  dangerous  defect,  knowledge  by  the  city,  and  abun- 
dant time  to  repair  it. 

We  then  turn  to  the  appellant's  conduct.  This  seems^ 
from  the  facts  appearing  in  the  verdict,  to  be  free  from 
negligence.  The  finding  that  he  had  no  knowledge  of 
the  condition  of  this  crossing,  overthrows  and  excludes 
all  probabilities  or  inferences  which  might  be  drawn  from 
the  finding  that  he  had  passed  over  it  from  time  to  time. 
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Having  no  knowledge  of  the  defect,  he  could  not  be  un- 
der any  obligation  to  avoid  it  by  going  another  way. 

The  sole  cause  of  the  accident  is  expressly  found  to 
have  been  the  manned  of  construction  and  adjustment  of 
the  crossing,  and  its  being  worn  ^'smooth,  slick  and 
slippery."  Thus  the  presence  of  the  snow  as  an  inter- 
vening agency  is  excluded.  Whatever  snow  had  fallen 
upon  it  (and  how  much  or  how  little  does  not  appear), 
it  affirmatively  appears  that  it  was  not  a  factor  in  caus- 
ing the  accident.  If  not,  then  its  presence  (if  present) 
could  not  serve  to  relieve  the  city  from  the  results  oc- 
casioned by  its  negligence. 

Much  stress  is  placed  by  counsel  on  the  fact  found  that 
many  people  passed  (and,  as  appellee  claims,  we  should 
infer,  in  safety)  over  the  crossing.  Whatever  weight 
should  be  given  such  a  fact,  it  can  not  override  the  show- 
ing made  by  the  description  of  this  particular  crossing, 
that  it  was  in  itself  dangerous.  Nave  v.  Flack,  90  Ind. 
205;  Bauer  v.  City  of  IndianapoliSj  99  Ind.  56;  Board, 
etc,,  V.  Legg,  Admr,,  110  Ind.  479. 

For  the  purposes  of  this  decision,  we  disregard  the 
general  finding  of  negligence  by  the  city  and  want  of 
negligence  by  the  appellant.  The  finding  that  appellant 
walked  "slowly  and  carefully"  along,  we  must  regard  as 
a  finding  of  a  fact  and  not  of  a  conclusion  of  law  merely. 
It  is  descriptive  of  his  conduct,  to  be  considered  in  con- 
nection with  all  the  facts  properly  found,  in  determining 
the  question  of  due  care.  So,  also,  as  to  the  finding 
concerning  the  condition  of  the  crossing  being  the  sole 
cause  of  his  fall.  This  must  be  regarded  as  a  finding  of 
fact;  so  far,  at  least,  as  to  fix  conclusively  the  immediate 
physical  cause  of  the  fall.  These  findings  differ  widely 
from  those  in  the  cases  referred  to  by  counsel,  wherein 
the  jury  sought  to  determine  the  ultimate  question  of 
the  rightfulness  of  the  conduct  of  one  or  both  the  par- 
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ties,  and  his  negligence  or  want  of  negligence  as  legal 
propositions.  These  cases  apply  to  the  general  finding, 
which  we  do  disregard  in  this  case. 

Our  conclusion  upon  the  whole*  case  is  that  after  dis- 
regarding conclusions  of  law  and  mere  evidence,  every 
element  of  fact  necessary  to  fix  the  liability  of  the  appel- 
lee is  properly  found  by  the  special  verdict. 

The  judgment  is,  therefore,  reversed,  with  instructions 
to  the  trial  court  to  render  judgment  upon  the  verdict 
in  favor  of  the  appellant. 

Ross,  J.,  does  not  participate. 

Filed  Nov.  3, 1893 ;  petition  for  a  rehearing  overruled  Jan.  12, 1894. 


No.  953. 
Taylor,  By  Next  Friend,  v,  McGrath. 

Witness. — Competency. — Child  Under  Ten  Years  of  Age, — Discretion, — 
Whether  a  child  under  ten  years  of  age  is  a  competent  witness,  is  a 
matter  for  the  determination  of  the  court,  and  the  decision  of  the 
court  on  such  question  will  not  be  disturbed  on  appeal  unless  an 
abuse  of  discretion  is  shown. 

Evidence. — Exclusion  of,  How  Made  Available  on  Appeal, — PracHce, — 
To  make  the  exclusion  of  testimony  available  on  appeal,  a  pertinent 
question  must  have  been  asked  of  the  witness  on  the  stand,  and  if 
objection  is  made,  a  statement  must  be  made  to  the  court  of  what 
the  witness  will  testify  to  in  answer  to  the  question,  and  if  the  court 
sustain  the  objection,  an  exception  must  be  reserved. 

Same. — Exhibiting  Article  to  Jury, — Damages. — In  an  action  to  recover 
damages  received  by  a  bicycle,  a  witness  having  testified  that  all 
bicycles  are  made  on  practically  the  same  principle,  it  was  not  error 
to  allow  such  witness  to  exhibit  his  bicycle  to  the  jury  in  connec- 
tion with  his  testimony. 

Same.— jReftttWaZ  Testimony. — What  May  be  Proven. — In  such  case,  the 
plaintiff  having  introduced  evidence,  in  making  out  his  case,  as  to 
the  manner  in  which  the  accident  occurred,  it  was  within  the  dis- 
cretion of  the  court  whether  he  should  be  allowed,  in  rebuttal,  to 
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prove  more  specifically  the  condition  of  the  bicycle  after  the  col- 
lision. 

Same. — Motion  to  Strike  Chit. — Where  no  objection  has  been  made  to 
a  qaestion  or  answer,  a  motion  to  strike  oat  ordinarily  comes  too 
late. 

Samh.— Motion  to  Strike  Out, — Where  part  of  the  testimony  included 
in  a  motion  to  strike  out  is  admissible,  the  motion  should  be  over- 
ruled. 

From  the  Benton  Circuit  Court. 

J.  D,  Brown y  for  appellant. 

M,  H,  Walker  and  G.  H,  Gray,  for  appellee. 

Davis,  C.  J. — ^This  was  an  action  by  appellant,  by  his 
next  friend,  against  appellee,  to  recover  damages  to  ap- 
pellant's bicycle,  received  in  a  collision  with  appellee's 
wagon,  on  a  public  highway,  as  the  result  of  alleged 
negligence  on  the  part  of  appellee. 

Judgment  was  rendered  in  the  court  below  in  favor  of 
appellee.  The  only  error  assigned  is  that  the  court  erred 
in  overruling  the  motion  for  a  new  trial.  ' 

The  first  question  discussed  brings  in  review  the  ac- 
tion of  the  trial  court  in  relation  to  the  examination  of 
the  witness  Burla  J.  Durbin,  as  to  his  competency  and 
the  exclusion  of  his  evidence.  The  witness  was  first  ex- 
amined by  counsel  for  appellant,  and  testified  that  he  was 
nine  years  old,  and  also  answered  some  other  prelimi- 
nary questions,  when  counsel  for  appellee  objected  to  him 
testifying  on  the  ground  that  he  was  incompetent. 

The  court  then  propounded  several  questions  to  the 
witness,  in  answer  to  which  he  said  he  did  not  know 
what  a  falsehood  was,  and  that  when  he  held  up  his  hand 
and  was  sworn  to  tell  the  truth,  he  did  not  know  what 
it  meant.  It  is  proper  to  say  that  some  of  his  answers  were 
contradictory,  but  so  far  as  the  question  under  consid- 
eration is  concerned,  we  do  not  deem  it  necessary  to  re- 
fer more  in  detail  to  his  examination.     The  court  there 
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upon  announced  that  the  witness  did  not  understand  the 
nature  of  an  oath,  and  that  he  was  not  competent,  and 
counsel  for  appellant  then  moved  the  court  for  permis- 
sion to  further  interrogate  the  said  Durbin,  as  to  his 
competency  as  a  witness,  and,  without  asking  him  any 
question,  offered  to  prove  by  said  Durbin  that  as  a  mat- 
ter of  fact  he  was  more  than  ten  years  of  age  and  that  he 
fully  understood  that  he  had  been  sworn,  according  to 
law,  and  that  it  was  incumbent  on  him  to  tell  the  truth, 
which  motion  the  court  overruled. 

The  statute  provides  that  children  under  ten  years  of 
age  shall  not  be  competent  witnesses  unless  it  appears 
that  they  understand  the  nature  and  obligation  of  an 
oath.     Section  497,  R.  S.  1881. 

The  construction  which  should  be  placed  on  this  stat- 
ute evidently  is  that  before  a  child  under  ten  years  of 
age  can  be  declared  a  competent  witness,  it  must  be  made 
to  appear  to  the  trial  judge  that  the  child  understands 
the  nature  and  obligation  of  an  oath.  This  question  is 
to  be  determined  upon  the  answers  of  the  child  to  such 
interrogatories  as  may  be  put  to  it  by  the  court  and  from 
his  or  her  appearance  and  manner.  It  would  require  a 
case  of  manifest  abuse  of  the  discretion  of  the  trial  court 
to  authorize  this  court  to  interfere.  Batter  son  v.  State^ 
63  Ind.  531;  Blackwell  v.  State,  11  Ind.  196;  Carter  v. 
State,  63  Ala.  52,  35  Am.  Rep.  4;  Carpenter  v.  Dame, 
10  Ind.  125. 

It  is  insisted  that  if  the  court  had  asked,  or  permitted 
appellant  to  ask,  the  question:  ''In  what  year,  month, 
and  day  thereof,  were  you  born?"  The  child,  if  allowed 
to  answer,  would  have  said,  in  substance,  on  the  ''tenth 
day  of  October,  1882." 

As  to  this  proposition,  it  will  suffice  to  say  that  the 
witness,  in  answer  to  a  question  by  counsel  for  appel- 
lant, stated  that  he  was  nine  years  of  age,  and  also  made 
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the  same  answer  in  response  to  a  question  asked  by  the 
court. 

Moreover,  *'It  has  long  been  the  settled  rule  in  this 
State  that  the  exclusion  of  testimony  can  only  be  made 
available  by  asking  a  pertinent  question  of  a  witness  on 
the  stand,  and,  if  objection  is  made,  stating  to  the  court 
what  the  witness  will  testify  to  in  answer  to  said  ques- 
tion, and  if  the  court  sustains  the  objection,  reserving  an 
exception."  Toledo ,  etc.,  R,  R,  Co.  v.  Jackson,  5  Ind. 
App.  547. 

On  the  theory  that  the  child  was  under  ten  years  of 
age,  a  manifest  abuse  of  the  discretion  of  the  trial  court 
in  declaring  the  witness  incompetent  has  not  been  shown, 
and  on  the  theory  that  he  was  a  competent  witness  no 
offer  was  made  to  prove  any  fact  by  him  in  response  to 
a  proper  question. 

On  the  trial,  a  witness  in  behalf  of  appellee,  who  tes- 
tified that  all  bicycles  are  made  on  practically  the  same 
principle,  was  allowed  to  bring  his  bicycle  into  court  to 
exhibit  before  the  jury,  in  connection  with  his  testimony, 
over  the  objection  of  appellant. 

The  only  specific  objection  stated  in  the  trial  court  was 
**for  the  reason  his  bicycle  is  not  the  bicycle  in  contro- 
versy,"  and  the  only  exception  reserved  was  to  having 
the  bicycle  ''exhibited  before  the  jury."  There  was  no 
prejudicial  error  in  the  action  of  the  trial  court,  in  this 
regard,  so  far  as  the  same  has  been  brought  in  review  by 
the  objection  made  and  the  exception  reserved. 

This  witness  was  asked  the  following  question:  ''What 
would  be  the  space  seeing  the  one  before  the  jury  now 
and  the  one  in  controversy,  you  say  you  are  acquainted 
with?"  This,  as  shown  by  the  preceding  questions  and 
answers,  had  reference  to  the  space  required  in  which  to 
run  the  bicycle.  The  witness  was  testifying  as  an  expert 
Vol.  9—3 
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in  the  use  and  riding  of  bicycles.  There  was  no  objection 
to  the  question,  and  the  answer  was  pertinent  and  re- 
sponsive to  the  question. 

A  motion  was  made  to  strike  out  the  answer.  No  ob- 
jection having  been  made  to  either  the  question  or  an- 
swer, the  objection  by  motion  to  strike  out  ordinarily 
comes  too  late.  Brown  v.  Owen^  94  Ind.  31;  Falvey  v. 
Jackson,  132  Ind.  176. 

The  witness  also  testified,  without  objection,  as  to  the 
distance  in  which  a  bicycle  could  be  stopped  by  the  rider 
thereof,  and  subsequently  a  general  motion  was  made  to 
strike  out  the  testimony  of  the  witness  on  that  subject. 
So  far  as  we  have  been  able  to  see,  a  part,  at  least,  of  the 
testimony  was  competent.  There  was  no  error  in  over- 
ruling this  motion.     McGuffey  v.  McClain,  130  Ind.  327. 

The  only  part  of  the  testimony  of  this  witness  to  which 
objection  is  urged  was  in  relatioji  to  the  space  required 
in  which  to  run  a  bicycle  and  the  distance  required  in 
which  to  stop  it.  There  is  no  claim  that  the  witness  was 
not  competent  to  give  an  opinion  as  to  those  matters, 
and  whether  or  not  the  examination  of  this  witness 
tended  to  elicit  any  facts  which  were  calculated  to  throw 
light  on  the  questions  arising  under  the  issues,  we  are 
not  able  to  see  in  what  respect  appellant  was  injured  by 
that  part  of  his  testimony  concerning  which  complaint 
is  made. 

In  rebuttal  appellant  offered  to  prove  the  condition  of 
the  bicycle  after  the  collision,  but  the  court  refused  to 
permit  him  to  do  so.  In  the  introduction  of  his  evi- 
dence in  chief,  appellant  testified  as  to  the  manner  in 
which  the  accident  occurred,  and  that  the  wagon  wheel 
ran  over  his  bicycle  and  broke  out  some  of  the  spokes. 

Having  entered  into  this  subject,  then,  in  making  out 
his  original  case,  it  was  within  the  discretion  of  the  trial 
court  as  to  whether  he  should  be  allowed  in  rebuttal  to 
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prove  more  specifically  the  condition  of  the  bicycle  after 
the  collision.  No  abuse  of  discretion  is  shown,  and, 
therefore,  we  can  not  reverse  the  judgment  of  the  court 
below  for  this  reason. 

We  have  considered  all  the  questions  discussed  by 
counsel,  and  find  no  error  in  the  record. 

Judgment  affirmed. 

Filed  Jan.  11,  1894. 


No.  1,026. 
Ross  v.  The  State. 


Criminal  Law. — Affldavit. — Juraty  Omission  of  Date  in. — Effect, — Cler- 
ical Error. — Amendment  of  Pleading. — Presumption. — ^Where,  in  the 
jurat  to  an  affidavit,  made  before  a  police  judge,  the  year  in  which 
the  same  was  subscribed  and  sworn  to  is  given  as  ''189 — /'  such 
omission  was  clearly  a  clerical  error,  which  the  judge  might  have 
corrected  any  time  during  the  trial ;  and,  on  appeal,  such  amend- 
ment will  be  deemed  to  have  been  made.  However,  the  jurat  would 
not  be  invalid  if  no  date  whatever  was  written  in  it,  as  the  officer's 
act  is  sufficiently  authenticated  by  his  certificate  of  the  performance 
of  the  same. 

Same. — Sabbath-Breaking. — Statute  Construed. — "  Usual  Avocation'*^  De- 
fined.— Sufficiency  of  Affldavit. — ^The  phrase  "usual  avocation,"  as 
used  in  the  statute  creating  the  crime  of  Sabbath-breaking,  section 
2000,  R.  S.  1881,  is,  by  the  manifest  intention  of  the  Legislature, 
equivalent  to  the  term  "vocation,"  and  an  affidavit  is  sufficient 
which  follows  the  language  of  the  statute  in  that  respect. 

Same. — Evidence. — Permitting  to  be  Introduced  After  Close  of  Evidence 
and  After  Argument. — In  a  criminal  action  for  Sabbath-breaking,  it 
was  not  error  for  the  court,  after  the  evidence  was  closed  and  the 
argument  made,  to  permit  the  State  to  introduce  evidence  of  the 
fact  that  the  defendant  was  a  person  over  fourteen  years  of  age, 
such  fact  being  but  a  technical  point  of  proof,  opportunity  being 
given  the  defendant  to  introduce  proof  on  such  point. 

Statutory  Construction. — Intention  of  Legislature  Bather  than  Strict 
Letter  of  Statute. —Courta  are  not  bound  to  adopt  such  a  construction 
of  a  statute  as  would  lead  to  manifest  absurdity^  in  order  that  the 
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strict  letter  of  the  statute  may  be  adhered  to ;  bat  they  will  rather 
look  to  the  intention  of  the  Legislature,  as  gathered  from  the  im- 
port of  the  whole  act,  and  will  carry  out  such  intention,  as  thus  ob- 
tained. 
Evidence. — Personal  Knowledge  of  Witness, — Presumption, — ^Where  a 
party  testifies  to  a  fact,  the  presumption  is  that  he  testifies  from 
personal  knowledge ;  and,  if  the  adverse  party  thinks  otherwise,  he 
is  entitled  to  interrogate  such  witness  on  cross-examination,  and  if 
it  should  then  appear  that  the  witness  testified  without  any  knowl- 
edge upon  the  subject,  the  testimony  should  be  rejected  or  striken 
out. 

From  the  Marion  Criminal  Court. 

P.  Norton  y  for  appellant. 

A.  G.  Smith,  Attorney-General,  F.  W.  Cady  and  D. 
L.  Cady,  for  State. 

Reinhard,  J. — ^The  appellant  was  charged,  by  af- 
fidavit, in  the  police  court  of  the  city  of  Indianapolis, 
with  the  offense  of  following  his  usual  avocation  on  Sun- 
day. Upon  conviction,  he  appealed  to  the  Criminal 
Court  of  Marion  county,  where  he  was  again  tried  and 
convicted. 

The  criminal  court  overruled  a  motion  to  quash  the 
affidavit.  For  this  supposed  error,  the  appellant  asks  us 
to  reverse  the  judgment. 

One  of  the  alleged  defects  in  the  aflSdavit  consists  in 
the  fact  that  in  the  jurat  the  year  in  which  the  same  was 
subscribed  and  sworn  to  is  given  as  189 — .  It  is  appar- 
ent that  this  was  a  mere  clerical  omission.  The  police 
judge  before  whom  the  affidavit  was  made  might  prop- 
erly have  amended  the  jurat  by  supplying  the  omitted 
figure  at  any  time  before  or  during  the  time  of  trial. 
We  see  no  reason  why  the  amendment  may  not  be 
deemed  to  have  been  made. 

The  afladavit,  taken  as  a  whole,  together  with  the  cer- 
tificate of  the  city  clerk  as  to  the  time  of  the  filing  of 
the  same,  shows  that  the  year  intended  to  be  written  was 
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that  of  1893.  Besides,  we  do  not  think  the  jurat  would 
be  invalid  if  no  date  whatever  had  been  written  in  it. 
The  officer's  act  is  authenticated  by  his  certificate  of  the 
performance  of  the  same.  The  certificate  is  not  invalid 
for  the  want  of  a  date,  although  both  convenience  and 
good  practice  may  require  that  it  be  dated. 

It  is  further  insisted  that  the  affidavit  fails  to  show  the 
commission  of  any  public  offense. 

The  affidavit  charges  that  the  appellant,  with  another, 
on  the  19th  day  of  March,  1893,  at  the  city  of  Indian- 
apolis, county  of  Marion,  and  State  of  Indiana,  "was 
then  and  there  found  unlawfully  at  common  labor,  and 
engaged  in  his  usual  avocation,  to  wit,  then  and  there 
giving  special  shows  and  performances  in  the  Empire 
Theater,  at  the  price  of  ten,  thirty,  and  fifty  cents." 
Then  follow  the  negative  averments  necessary  under  the 
exceptions  contained  in  the  statute. 

We  see  no  reason,  and  none  has  been  pointed  out,  why 
the  acts  charged  here  may  not  constitute  the  offense  de- 
fined in  the  statute.  If  the  acts  of  "giving  shows  and 
performances  in  the  Empire  Theater"  were  part  of  the 
"usual  avocation"  of  the  appellant,  they  certainly  come 
within  the  letter  of  the  law,  and  the  offense  being 
charged  in  the  language  of  the  statute  is  all  that  is  re- 
quired. 

Both  by  the  ruling  of  the  court  upon  the  motion  to 
quash,  and  the  overruling  of  the  motion  for  a  new  trial, 
the  appellant  insists  that  such  error  was  committed  as 
should  reverse  the  judgment. 

The  remaining  objection  to  the  sufficiency  of  the  af- 
fidavit applies,  also,  to  the  sufficiency  of  the  evidence, 
and  we  shall  consider  both  together. 

It  is  the  contention  of  the  appellant's  counsel,  that  as 
the  statute  makes  unlawful  only  the  following  of  one's 
usual  "avocation"  on  Sunday,  and  not  the  pursuit  of 
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his  vocation,  or  occupation,  the  acts  charged,  even    if 
proved,  do  not  constitute  an  offense  under  such  statute. 

In  this  view  of  counsel,  we  are  unable  to  concur.  It 
may  be  true  that  the  draftsman  of  the  bill  was  somewhat 
unfortunate  in  the  choice  of  language  by  the  employ- 
ment of  the  word  "avocation,"  for  vocation.  The  pri- 
maY-y  meaning  of  the  word  ''avocation"  is  a  calling 
away,  a  diversion,  which,  of  course,  is  the  very  opposite 
of  vocation,  or  occupation.  Good  writers  do  not  use  the 
word  (in  the  singular  number)  in  the  sense  in  which  it 
is  evidently  employed  in  the  statute.  When  used  in  the 
plural  form,  however,  it  means  vocation,  occupation, 
usual  employment.  Webster's  International  Die,  title 
Avocation. 

It  will  be  noted  that  both  the  statute  and  the  affidavit 
use  the  words  ''usual  avocation."  To  engage  in  one's 
"usual  avocation"  is  what  is  made  unlawful.  A  "iwwaf 
avocation"  can  not  mean  a  calling  aside,  a  diversion. 
That  which  is  usual  is  habitual,  common,  customary, 
not  special  or  unusual.  As  "avocations"  may  become 
a  vocation,  so  we  think  one's  "usual  avocation"  may 
become  his  vocation.  If  it  was  the  intention  of  the 
Legislature  to  punish  only  those  persons  who,  on  Sun- 
day, engage  in  some  "avocation,"  i.  e.,  in  some  calling 
away,  or  diversion,  some  act  out  of  the  line  of  their  usual 
business,  or  occupation,  we  must  say  that  the  object  of 
the  law  was  not  only  a  very  absurd,  but  also  an  ex- 
tremely unjust,  one.  But  we  are  not  required  to  hold 
that  such  was  the  legislative  intent.  We  can  not  be  led 
to  believe  that  instead  of  punishing  a  person  for  follow- 
ing his  usual  every-day  employment  on  Sunday,  it  was 
the  design  of  this  law  to  punish  him  for  not  pursuing  his 
customary  vocation,  as  for  turning  away  from  the  same 
for  rest  or  recreation. 

Courts  are  not  bound  to  adopt  a  construction  that 
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would  lead  to  such  manifest  absurdity,  in  order  that  the 
strict  letter  of  the  statute  may  be  adhered  to.  They  will 
rather  look  to  the  intention  of  the  Legislature,  as  gath- 
ered from  the  import  of  the  whole  act,  and  will  carry  out 
such  intention  as  thus  obtained.  Mayor,  etc. y  v.  Weems, 
5  Ind.  547;  Stout  v.  Board,  etc.,  107  Ind.  343;  Storms  v. 
Stevens,  104  Ind.  46. 

As  said  by  an  Indiana  law  writer:  ^'Though  penal 
laws  are  to  receive  a  strict  construction,  they  are  not  to 
be  construed  so  strictly  as  to  defeat  the  obvious  or  ex- 
pressed intent  of  the  Legislature."  Gillett's  Grim.  Law, 
section  20. 

It  is  true,  as  appellant  contends,  that  a  statutory  en- 
actment, upon  the  subject  of  construction,  provides  that 
words  and  phrases  shall  be  taken  in  their  plain  or  or- 
dinary and  usual  sense.     R.  S.  1894,  section  240. 

And  it  is  further  true  that  this  meaning  or  sense  is 
usually  obtained  from  works  on  philology,  or  standard 
dictionaries.  But  this  statute,  itself,  makes  an  excep- 
tion to  the  rule  laid  down,  by  declaring,  in  the  outset, 
that  this  rule  shall  not  be  applicable  when  ''such  con- 
struction would  be  plainly  repugnant  to  the  intent  of  the 
Legislature,  or  of  the  context  of  the  same  statute.*' 

And  so,  if  we  should  grant  that  the  use  of  the  word 
"avocation"  in  the  statute  under  construction,  even  in 
connection  with  the  qualifying  word  "usual,"  is  not 
authorized  by  lexicographers  or  good  writers,  in  the 
sense  in  which  it  is  sought  to  be  interpreted  by  the  State, 
we  should  still  be  compelled  to  give  it  that  meaning  if 
we  found  from  the  context  and  entire  scope  of  the  act, 
that  this  was  the  sense  in  which  the  Legislature  had  em- 
ployed it. 

By  an  examination  of  the  enactment,  we  find  that  the 
things  forbidden  and  punished  by  it,  when  done  on 
Sunday,  are  rioting,  hunting,  fishing,  quarreling,  and 
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being  at  common  labor,  and  being  engaged  in  one's 
''usual  avocation."  An  exception  is  made  in  cases  of 
works  of  necessity  and  charity,  and  also  in  favor  of  those 
who  conscientiously  observe  the  seventh  day  of  the  week 
as  the  Sabbath,  travelers,  families  removing,  keepers  of 
toll  bridges  and  toll  gates,  and  ferrymen,  acting  as  such. 
These  provisions  clearly  and  unmistakably  indicate  that 
the  act  denounced  by  the  statute  is  Sabbath-breaking, 
and  that  it  could  not  have  been  intended  to  prohibit  the 
doing  of  such  things  as  might  come  under  the  primary 
or  literal  signification  of  the  word  avocation.  As  before 
stated,  such  an  interpretation  would  be  both  unjust  and 
highly  absurd. 

It  is  doubtless  true  that  a  person  may  engage  in  his 
everyday  calling  or  work  and  yet  not  be  subject  to  the 
penalties  of  this  statute.  Cases  of  this  kind,  however, 
come  within  the  exceptions  of  the  enactment,  and  whether 
an  act  done  on  Sunday  is  within  such  exceptions  will 
depend  upon  the  peculiar  circumstances  of  each  case. 
Thus  it  could  readily  be  determined  that  a  minister  of 
the  gospel  who  serves  his  congregation  on  Sunday, 
though  engaged  in  his  usual  calling,  is  not  violating  this 
statute,  as  such  work  clearly  comes  within  the  exception 
as  to  works  of  charity,  and  even  without  the  exception, 
a  construction  holding  such  a  person  guilty  would  be 
manifestly  repugnant  to  the  spirit  of  the  law.  There 
may  be  acts  done  on  Sunday,  however,  in  the  pursuit  of 
one's  usual  occupation  or  calling,  where  the  question  is 
not  so  free  from  doubt,  but  we  do  not  think  the  present 
case  is  such  a  one. 

Our  conclusion  upon  this  point  is  that  the  aflSdavit 
charges  a  public  offense,  and  that  the  evidence  respect- 
ing the  character  of  the  acts  done  is  sufficient  to  warrant 
a  conviction,  if  it  was  shown  also  that  the  acts  relied 
upon,  as  making  out  the  offense,  were  done  by  the  ap- 
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pellant  in  the  pursuit  of  his  usual  occupation  or  calling. 

It  is  further  contended,  however,  that  the  evidence 
falls  far  short  of  establishing  the  charge  in  the  particu- 
lar last  mentioned.  It  is  not  claimed,  on  behalf  of  ap- 
pellant, that  the  acts  complained  of  were  acts  of  charity 
or  necessity,  or  that  the  appellant  habitually  observed 
the  seventh  day  of  the  week  as  the  Sabbath.  We  also 
think  there  is  evidence  tending  to  show  that  such  acts 
were  portions  of  the  usual  and  everyday  occupation  of 
the  appellant.  This  is  shown  by  evidence  of  admission 
of  the  appellant  made  to  witnesses,  and  by  the  bills  ad- 
vertising the  performances,  one  of  which  was  introduced 
in  evidence,  and  incorporated  into  the  bill  of  exceptions. 
The  evidence  tends  to  sustain  the  finding. 

Sometime  after  the  evidence  was  closed  and  the  argu- 
ment made,  the  court  permitted  the  State  to  introduce 
evidence  of  the  fact  that  the  appellant  was  a  person  of 
over  fourteen  years  of  age.  There  was  no  error  in  this. 
It  was  but  a  technical  point  of  proof,  and  the  court  did 
not  abuse  its  discretion  by  allowing  it  to  be  made  out  of 
its  order.  Besides,  the  court  informed  the  appellant 
that  it  would  also  permit  him  to  introduce  testimony 
upon  the  subject,  if  he  desired  to  do  so.  If  the  appel- 
lant desired  to  procure  such  testimony,  he  should  have 
asked  for  a  postponement  of  the  case  if  necessary  to  ob- 
tain his  evidence  in  rebuttal.  He  has  not  shown  him- 
self injured  by  the  adverse  ruling. 

The  court,  over  appellant's  objection  and  exception, 
permitted  a  witness  to  testify  that  the  appellant  was  a 
person  over  fourteen  years  of  age.  The  ground  of  objec- 
tion was  that  the  witness  had  not  shown  himself  to  be 
possessed  of  any  knowledge  upon  that  subject.  This  was 
a  matter  for  cross-examination.  When  a  witness  testifies 
to  a  fact,  the  presumption  is  that  he  gives  such  testimony 
from  personal  knowledge.     If  the  adverse  party  thinks 
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otherwise,  he  is  entitled  to  interrogate  such  witness  upon 
cross-examination,  and  if  it  should  then  appear  that  the 
w^itness  testified  without  any  knowledge  upon  the  sub- 
ject, the  testimony  would  ordinarily  be  rejected,  or 
stricken  out.     There  was  no  error  in  this  ruling. 

This  covers  all  the  questions  discussed  by  counsel, 
and  we  have  not  been  able  to  find  any  available  error. 

Judgment  affirmed. 

Filed  Jan.  11, 1894o 


No.  756. 
Wood  v.  The  State. 


CBiif IKAL  Law. — Intoxicating  Liquors, — Selling  Without  License, — Su/- 
fidency  of  Indictment. — An  indictment  for  selling  intoxicating  liquor 
without  a  license,  etc.,  is  sufficient  if  it  follows  the  language  of  the 
statute. 

Same. — Evidence, — Intoxicating  Liquor, — General  Course  of  Business,— 
Where  the  evidence,  in  an  action  for  selling  liquors  without  a 
license,  etc.,  tends  to  show  that  such  business  was  continuous,  it  is 
proper  to  show  the  general  course  of  the  business. 

Same. — Evidence, —  Statutory  Period  of  Two  Years.  —  In  such  case, 
where  the  prosecuting  witness  testified  that  he  was  at  the  fair  held 

at "this  last  fall,"  and  it  appears  that  it  was  during  this  fair 

that  he  purchased  the  liquor,  such  evidence  tends  to  show  that  the 
offense  was  committed  within  the  statutory  period  of  two  years. 

Same. — Evidence  Tending  to  Support  Verdict. — Appellate  Court  Practice, 
—The  appellate  tribunal  will  not  reverse  a  judgment  in  a  criminal 
action  where  there  is  some  evidence  tending  to  support  the  verdict 
on  every  material  point. 

From  the  Henry  Circuit  Court. 

W.  A.  Brown,  J,  Brovm,  W.  A.  Kittinger  and  L.  M. 
Schwinn,  for  appellant. 

A.  G.  Smith,  Attorney-General,  F,  W.  Gady  and  Z). 
L.  Cady,  for  State. 
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LoTZ,  J. — The  appellant  and  one  Henry  Hall  were 
jointly  charged  with  having  violated  section  5320,  R.  S. 
1881. 

The  material  parts  of  the  information  are:  "That  on 
the  11th  day  of  August,  1892,  at  Henry  county,  Indiana, 
Henry  Hall  and  Frank  Wood  did  then  and  there  unlaw- 
fully sell  to  Isaac  Dwezey  one  quart  of  intoxicating 
liquor,  at  and  for  the  price  of  twenty  cents,  to  be  drunk, 
and  suffered  to  be  drunk,  in  the  house,  out-house,  room 
and  hallway  appurtenant  to  said  house  of  said  Henry  Hall 
and  said  Frank  Wood,  they,  the  said  Henry  Hall  and 
Frank  Wood,  not  then  and  there  having  a  license  in  force 
at  the  time,  according  to  law,  allowing  and  permitting 
them  to  sell  intoxicating  liquor  to  be  drunk,  and  suf- 
fered to  be  drunk,  on  the  premises  where  sold." 

A  motion  to  quash  was  overruled. 

There  was  a  trial  by  the  court,  which  resulted  in  a 
conviction  of  the  appellant  and  an  acquittal  of  Hall. 

Only  two  errors  are  assigned  in  this  court: 

1.  The  overruling  of  the  motion  to  quash. 

2.  The  overruling  of  the  motion  for  a  new  trial. 

It  is  insisted  that  the  information  is  defective  because 
it  does  not  allege  that  the  liquor  was  sold  to  be  drunk, 
or  suffered  to  be  drunk,  in  the  house,  out-house,  room 
and  hallway  where  said  liquor  was  sold. 

The  statute  provides  that  ''Any  person  not  being 
licensed  according  to  the  provisions  of  this  act  *  *  * 
who  shall  sell  or  barter  any  spirituous,  vinous  or  malt 
liquors  to  be  drunk,  or  suffered  to  be  drunk,  in  his 
house,  out-house,  yard,  garden  or  the  appurtenances 
thereunto  belonging,  shall  be  deemed  guilty  of  a  misde- 


meanor.'' 


The  information  above  set  out  does  not  charge  directly 
that  the  sale  of  the  liquor  was  made  to  be  drunk,  or  suf- 
fered to  be  drunk,  upon  the  premises  where  sold. 
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Appellant's  learned  counsel  argue  that  the  sale  may 
have  been  made  at  one  house  owned  or  controlled  by  the 
defendant,  and  the  drinking,  or  suffering  to  be  drunk, 
.  may  have  taken  place  at  another  and  distinct  house  or 
premises  owned  by  him,  and  that  for  this  reason  the 
charge  is  indefinite,  uncertain,  and  insufficient  to  with- 
stand the  motion  to  quash.  It  will  be  seen  that  the 
statute  does  not  say,  in  direct  terms,  that  the  drinking 
shall  take  place  on  the  premises  where  the  sale  was  made. 
The  information,  howevei:,  follows  the  language  of  the 
statute  in  this  respect.  The  general  rule  is  that  when 
an  offense  is  charged  in  the  language  of  the  statute,  it  is 
sufficient.  State  v.  Miller,  98  Ind.  70;  Graeter  v.  State, 
105  Ind.  271. 

We  think  the  court  did  not  err  in  overruling  the  mo- 
tion to  quash. 

On  the  trial  of  the  cause,  the  court  permitted  the  State 
to  show,  by  a  witness,  Allen  C.  Spell,  that  he  saw  other 
persons  drinking  on  the  premises  on  other  occasions 
than  the  one  when  the  prosecuting  witness  made  the 
purchase,  and  the  court  also  permitted  the  State  to  show 
by  a  witness,  C.  H.  Higdon,  that  he  had  seen  drinking 
in  the  hallway  referred  to  by  the  witnesses  during  the 
time  of  the  Middletown  Fair. 

These  rulings  of  the  court  were  assigned  as  causes  for 
a  new  trial.  That  a  sale  of  intoxicating  liquor  was  made, 
was  an  undisputed  fact  on  the  trial.  There  was  some 
evidence  tending  to  show  that  liquors  were  in  the  room 
on  the  day  when  the  sale  was  made;  and  there  was  also 
some  evidence  which  tended  to  show  that  a  short  time 
before  the  sale,  persons  congregated  in  a  hallway  near 
the  room  where  the  liquors  were  kept  and  the  sale  made. 
When  there  is  evidence  tending  to  show  a  continuous 
business,  it  is  proper  to  show  the  general  course  of  the 
business.     Commonwealth  v.  Matthews,  129  Mass.  487; 
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Commonwealth  v.  Kennedy,  97  Mass.  224;  State  v.  Col- 
ston, 53  N.  H.  483. 

There  was  no  error  in  admitting  this  testimony. 

Another  cause  for  a  new  trial  discussed  by  counsel  is, 
that  the  verdict  is  not  supported  by  the  evidence.  It  is 
insisted  that  there  is  no  evidence  whatever  to  show  that 
the  offense  was  committed  within  two  years  before  the 
filing  of  the  information.  In  this  we  think  counsel  are 
mistaken,  as  the  prosecuting  witness  stated  that  he  was 
at  the  fair  held  at  Middletown  ''this  last  fall,'*  and  it 
appears  that  it  was  during  this  fair  that  he  purchased 
the  liquor.  This  evidence,  we  think,  tends  to  show  that 
the  offense  was  committed  within  the  statutory  period. 

It  is  further  contended,  with  great  earnestness,  that 
the  evidence  fails  to  show  that  the  defendant  sold  the 
liquor  to  be  drunk,  or  suffered  it  to  be  drunk,  on  the 
premises  where  sold;  that,  on  the  contrary,  it  appears 
from  the  undisputed  evidence  that  appellant's  codefend- 
ant  forbid  the  prosecuting  witness  from  drinking  the 
liquor  on  the  premises.  It  is  true  the  undisputed  ev- 
idence was,  that  the  prosecuting  witness,  after  the  pur- 
<;hase  of  the  liquor  (beer),  walked  to  the  south  end  of  a 
hallway  leading  from  or  by  the  room  where  the  liquor 
was  purchased.  When  near  the  end  of  this  hallway,  he 
and  his  companion  were  making  ready  to  drink  the  beer 
from  the  bottle  in  which  it  was  contained.  The  code- 
fendant  Hall  was  sitting  on  a  box,  near  by,  and  said  to 
them:  ''Go  on  out.  I  want  you  to  go  on  out,  and  not 
drink  that  in  here;  it  wont  do/'  They  then  turned  to 
the  west,  still  in  a  continuation  of  the  hallway,  and  there 
drank  the  beer  from  the  bottle. 

After  the  beer  had  been  drunk  the  prosecuting  wit- 
ness returned  the  bottle  to  the  room  where  it  was  pur- 
chased and  obtained  a  "nickel"  (five  cents)  in  return 
for  it. 
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Appellant  asserts  that  as  this  evidence  was  undisputed , 
it  conclusively  appears  that  the  sale  was  not  made  for 
the  purpose  of  being  drunk,  or  suffered  to  be  drunk,  on 
the  premises,  and  that  the  finding  is  unsupported  by  the 
evidence.  Another  witness,  however,  testified  that  he 
came  up  at  the  time  the  liquor  was  being  drunk,  and 
that  Hall  stated  to  him  that  '*I  told  them  I  would  rather 
they  would  go  out  and  not  drink  in  here.''  The  wit- 
ness further  testified  that  when  Hall  made  this  remark 
he  ''smiled  and  looked  pleasant.*' 

The  direction  given  by  Hall  not  to  drink  the  liquor  on 
the  premises  may  have  been  but  a  subterfuge  for  the 
evasion  of  the  law.  Whether  or  not  the  hallway  where 
the  liquor  was  drunk  was  appurtenant  to,  or  a  part  of, 
the  premises,  is  a  question  the  trial  court  was  better  able 
to  determine  than  this  court. 

The  trial  court  had  all  the  witnesses  before  it,  and  saw 
their  manner  and  conduct  on  the  witness  stand,  and  was 
in  a  much  better  position  to  weigh  their  testimony  than 
this  court.  We  can  not  say  there  was  no  evidence  tend- 
ing to  support  the  finding.  This  court  will  not  reverse 
a  judgment  in  a  criminal  action  where  there  is  some  evi- 
dence tending  to  support  the  verdict  on  every  material 
point.     Baker  v.  State,  2  Ind.  App.  517. 

Judgment  affirmed,  at  costs  of  appellant. 

Filed  Jan.  13, 1894. 


No.  1,147. 
Taney  v.  The  State. 


Criminal  Law. — Profanity. —  When  Sufficiently  Charged, — Where  an 
affidavit  charging  the  crime  of  profanity,  confessedly  sufficient  in 
every  other  particular,  avers  that  the  defendant  "did  then  and  there 
unlawfully  and  profanely  curse,  swear,  aver  and  imprec^tte,  by  and  in 
the  name  of  God,"  etc.,  "by  then  and  there  unlawfully  saying  God 
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damned/'  such  avennents  are  sufficient,  and  do  not  charge  more 
than  one  offense. 

From  the  Marion  Criminal  Court. 

W,  F,  A.  Bernhamer  and  F.  E.  Filber,  for  appellant. 
A.  O,  Smithy  Attorney-General,  and  F.  T.  EdenharteVf 
for  State. 

Ross,  J. — ^This  appeal  is  from  a  judgment  of  the 
Marion  Criminal  Court,  wherein  the  appellant  was  con- 
victed  and  fined  in  the  sum  of  one  dollar  for  profanity, 
under  section  1999,  R.  S.  1881. 

Three  errors  are  assigned  in  this  court,  namely:  First, 
that  '*the  aflfidavit  does  not  state  facts  sufl&cient  to  consti- 
tute a  public  offense";  second,  that  "the  court  erred  in 
overruling  defendant's  motion  in  arrest  of  judgment"; 
and,  third,  that  '*the  court  erred  in  overruling  defend- 
ant's motion  for  a  new  trial." 

The  afl&davit  upon  which  the  appellant  was  tried  and 
convicted,  omitting  the  caption,  is  as  follows: 

** Before  me,  M.  H.  Daniels,  a  justice  of  the  peace,  in 
and  for  said  county,  came  Sarah  E.  Kant,  who,  being 
duly  sworn  according  to  law,  deposes  and  saith,  that  on 
or  about  the  16th  day  of  October,  in  the  year  1892,  at 
the  county  of  Marion  and  State  of  Indiana,  Michael 
Taney,  late  of  said  county,  did  then  and  there  unlaw- 
fully and  profanely  curse,  swear,  aver  and  imprecate  by 
and  in  the  name  of  God,  Jesus  Christ,  and  the  Holy 
Ghost,  by  then  and  there  unlawfully  saying  God  damned, 
he,  the  said  Michael  Taney,  being  then  and  there  a  per- 
son over  fourteen  years  of  age,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  State  of  Indiana." 

It  is  now  urged  by  appellant  that  the  affidavit  is  in- 
sufficient, because  it  fails  to  charge  that  he  profanely 
used  the  words  '*God  damned,"   and,  further,  for  the 
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reason  that  more  than  one  offense  is  charged.  Neither 
of  these  objections  is  well  taken. 

The  offense  is  charged  in  the  language  of  the  statute, 
that  he  *^did  then  and  there  unlawfully  and  profanely 
cursey  swear,  aver  and  imprecate  by  and  in  the  name  of 
God,"  etc.,  '*by  then  and  there  unlawfully  saying  God 
damned.'*  This,  we  think,  was  a  suflficient  charge  of 
the  offense. 

The  only  question  urged  under  the  motion  for  a  new 
trial,  is  that  the  finding  of  the  court  is  contrary  to  the 
evidence. 

We  have  read  the  evidence  given  on  the  trial  of  the 
cause,  and,  while  it  is  very  meager  and  unsatisfactory, 
it  is  suflBcient  to  sustain  the  finding  of  the  court. 

Judgment  affirmed. 

Filed  Jan.  25,  1894. 


No.  1,059. 

Alexander  v.  Alexander. 

Appellate  Court  Practice. — Dismissal  for  Failure  to  File  Brief. — Mo^ 
tion  to  Beinstate, — Where  an  appeal  has  been  dismissed  for  failure 
of  appellant  to  file  a  brief,  and  no  good  cause  for  the  delay  is  shown, 
the  case  will  not  be  reinstated,  especially  where  the  transcript  may 
be  withdrawn  and  refiled  within  the  time  allowed  for  appeal. 

From  the  Monroe  Circuit  Court. 

A.  M.  Cunning,  for  appellant. 
J".  B.  Black,  for  appellee. 

Per  Curiam. — ^The  transcript  in  this  cause  was  filed 
in  this  court  July  18,  1893.  It  was  submitted  August 
19.  On  December  28,  1893,  it  was  dismissed  by  the 
clerk,  under  rule  19,  for  the  want  of  a  brief  by  appellant, 
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who  now  asks  to  have  the  cause  reinstated.  No  good 
excuse  is  shown  for  the  delay,  and  we  must,  therefore, 
decline  to  set  aside  the  rule. 

The  year  has  not  expired,  and  the  transcript  may  be 
refiled  without  serious  prejudice  to  appellant. 

It  is  desirable  that  causes  should  be  prepared  and 
briefed  within  the  time  fixed  by  the  rules,  so  far  as  this 
may  be  practicable. 

The  motion  to  reinstate  is  overruled,  with  leave  to 
withdraw  the  transcript  and  brief. 

Filed  Jan.  24, 1894. 


No.  983. 
McFadden  v.  Schroeder. 


Harmlbbs  Ebbob. — Answer,  Overruling  Demurrer  to, — Finding. — Seply, 
Sustaining  Demurrer  to. --Where  a  paragraph  of  answer  is  pleaded 
by  way  of  estoppel  in  pais,  to  which  a  demurrer  is  overruled,  and  a 
finding  is  made  in  favor  of  the  plaintiff  and  against  the  truth  of  such 
answer,  the  overruling  of  such  demurrer,  if  error,  was  rendered  harm- 
less by  the  finding ;  and  the  sustaining  of  a  demurrer  to  a  paragraph 
of  reply  to  such  answer,  if  error,  was  also  rendered  harmless  by  the 
finding. 

Same. — Exclusion  of  Evidenced— Where  judgment  has  been  rendered 
in  favor  of  a. party,  he  can  not  complain  of  the  exclusion  of  evidence 
offered  by  him,  the  exclusion,  if  error,  being  harmless. 

Appsllats  Court  Practice.— F^en  Evidence  May  be  Looked  to  to  De- 
termine the  Effect  oj  a  Ruling  on  Demurrer. — ^The  appellate  tribunal 
may,  in  a  proper  case,  look  to  the  evidence  in  a  cause  for  the  pur- 
pose of  determining  whether  or  not  the  action  of  the  trial  court,  in 
overruling  a  demurrer,  was  harmless  or  hurtful. 

From  the  Shelby  Circuit  Court. 

T.  B.  Adams,  I.  Carter  and  J".  B.  McFadden,  for  ap- 
pellant. 

J?.  F.  Love,  H.  C.  Morrison,  A.  F,  Wray  and  T.  H. 
Campbell,  for  appellee. 
Vol.  9—4 
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LoTZ,  J. — ^This  case  is  before  the  court  for  the  second 
time.  McFadden  v.  Schroeder^  4  Ind.  App.  305,  29  N. 
E.  Rep.  491. 

The  issues  then  joined  are  stated  in  the  former  opinion. 
When  the  case  was  certified  back  to  the  lower  court,  the 
appellee  filed  an  additional  sixth  paragraph  of  answer. 
A  demurrer  was  overruled  to  this  paragraph,  and  the 
appellant  then  filed  a  reply  to  it,  in  three  paragraphs. 
A  demurrer  was  sustained  to  the  third  paragraph  of  this 
reply. 

The  issues  joined  were  submitted  to  a  jury  for  trial, 
and  a  verdict  in  favor  of  plaintiff  (appellant),  in  the 
sum  of  $64,  was  returned. 

Appellant  then  filed  a  motion  for  a  new  trial,  which 
was  overruled,  and  final  judgment  for  appellant  was 
rendered  on  the  verdict. 

Appellant  contends  that  the  trial  court  erred: 

1.  In  overruling  the  demurrer  to  the  sixth  paragraph 
of  answer. 

2.  In  sustaining  the  demurrer  to  the  third  paragraph 
of  reply  to  the  sixth  paragraph  of  answer. 

3.  In  overruling  the  motion  for  a  new  trial. 

Each  of  these  rulings  is  assigned  as  error  in  this 
court. 

The  goods  were  specifically  described  in  each  para- 
graph of  the  complaint,  and  alleged  to  consist  of  wines, 
brandies,  whiskies,  and  gin,  contained  in  kegs,  casks,  and 
barrels,  and  all  of  the  value  of  1543.15. 

During  the  trial  of  the  case,  the  appellant  voluntarily 
dismissed  and  withdrew  from  his  complaint  certain 
items  of  said  goods,  aggregating  1401.90;  so  that  the 
controversy  only  involved  goods  of  the  alleged  value  of 
$142.25. 

An  examination  of  the  different  paragraphs  of  the 
complaint  discloses  that  the  essential  basis  of  the  first 
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and  fifth  is  the  conversion  of  the  goods  alleged  to  have 
been  placed  in  the  custody  of  the  defendant;  and  that 
the  gist  of  the  second  and  fourth  is  the  negligence  and 
failure  of  the  defendant  to  properly  care  for  and  safely 
keep  said  goods,  by  reason  of  which  failure  they  were 
carried  away,  wasted,  destroyed,  and  lost  to  the  plain- 
tiff. 

The  sixth  paragraph  of  answer,  according  to  appel- 
lant's own  construction  of  it,  is  an  estoppel  in  pais.  It 
is  addressed  to  the  whole  complaint,  and  avers  that  the 
defendant  purchased  the  whole  of  said  goods  in  good 
faith^  and  paid  the  cash  therefor,  from  one  David  L. 
Wilson,  administrator  of  the  estate  of  Joseph  Nichols, 
deceased;  that  before  he  made  said  purchase  he  made 
diligent  inquiry  to  learn  of  any  claims,  liens  or  titles  to 
said  property  in  other  persons,  and  could  find  none,  and 
that  the  plaintiff  repeatedly  told  him  that  he  had  no 
claim  or  interest  of  any  kind  in  said  property.  The 
court  held  the  answer  good. 

Appellant  assails  this  ruling  with  great  vigor  and 
many  authorities. 

Appellee,  however,  contends,  that  as  the  jury  found  for 
the  plaintiff  in  a*  controversy  concerning  the  entire  lot 
of  goods,  it  is  perfectly  apparent  that  it  was  not  influ- 
enced by  any  evidence  given  under  this  answer;  that,  if 
it  had  been ,  it  must  necessarily  have  returned  a  verdict 
for  the  defendant;  that  the  fact  of  its  having  returned  a 
verdict  for  the  plaintiff,  conclusively  shows  that  the 
overruling  of  the  demurrer  to  this  answer,  even  if  errone- 
ous, was  harmless. 

As  the  rights  of  a  party  to  an  action  are  measured 
primarily  by  his  pleadings,  and,  secondarily,  by  his  proof, 
every  erroneous  ruling  in  formulating  the  issues  is 
prima  facie  hurtful.  When  the  judgment  roll  is  com- 
pleted, and  considered  as  an  entirety,  if  it  be  apparent 
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that  certain  rulings,  in  making  the  issues,  are  rendered 
harmless  by  other  acts  of  the  parties  or  of  the  court  or 
jury,  such  erroneous  rulings  will  not  avail  in  securing  a 
reversal  of  the  judgment.  Accordingly,  it  has  often  been 
decided  that  where  the  record  affirmatively  shows  that 
the  judgment  rests  upon  one  good  paragraph  of  com- 
plaint, an  error  in  overruling  a  demurrer  to  a  bad  para- 
graph will  be  regarded  as  harmless.  Tracewell,  Admr., 
V.  Fariisley,  104  Ind.  497;  Lancaster  v.  Collins,  115  U. 
S.  222;    Elliott's  App.  Proced.,  section  637,  note  1. 

So,  also,  it  is  harmless  error  to  sustain  a  demurrer  tea 
good  paragraph  of  answer,  if  there  be  another  paragraph 
remaining  under  which  the  same  facts  may  be  proved. 
Landwerlen  v.  Wheeler,  106  Ind.  523;  Mason  v.  Mason, 
102  Ind.  38;  Luniz  v.  Greve,  102  Ind.  173;  Epperson  v. 
Eostetter,  Admr.,  95  Ind.  583  (587). 

But  if  there  be  no  paragraph  remaining  under  which 
such  proof  can  be  made,  and  there  is  a  general  verdict 
or  finding  for  the  plaintiff,  then  the  error  is  incur- 
ably bad,  for  the  defendant  has  been  prevented  from 
making  a  defense,  which  the  law  deems  sufficient  to  de- 
feat the  plaintiff. 

In  determining  whether  a  ruling  made  in  forming  the 
issues  is  harmless  or  hurtful,  it  must  be  borne  in  mind 
that  there  is  a  marked  difference  between  sustaining  a 
demurrer  to  a  good  answer  and  overruling  a  demurrer 
to  a  bad  answer.  In  the  first  instance  it  is  the  rights  of 
the  plaintiffs,  and,  in  the  second,  the  rights  of  the  de- 
fendant, that  are  affected.  The  first  ruling  may  be  rend- 
ered harmless  by  the  presence  of  another  paragraph  that 
will  admit  of  the  same  defense.  But  when  a  demurrer 
is  overruled  to  a  bad  answer,  the  effect  of  it  is  to  adjudge 
that  to  be  a  good  defense  which  is  not  true  in  law.  Ab- 
dil  v:  Abdil,  3'3  Ind.  460;  Over  v.  Shannon,  75  Ind.  352; 
Messick  v.  Midland  R,  W.  Co.,  128  Ind.  81  (84);    Hor- 
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mann  v.  HartmetZy  128  Ind.  353  (355);  Scott  v.  Stetler, 
128  Ind.  385  (386). 

The  overruling  of  a  demurrer  to  a  bad  answer  may 
sometimes  be  rendered  harmless,  as  when,  in  an  agreed 
statement  of  facts,  the  allegations  of  such  answer  are  ad- 
mitted to  be  true  (State,  ex  rel.,  v.  Blanch,  70  Ind.  204); 
or  where  it  is  apparent  that  the  party  oh  the  trial  has 
been  allowed  the  full  benefit  of  such  answer.  Putnam 
V.  Tennyson,  50  Ind.  456. 

Also,  as  a  general  rule,  the  overruling  of  a  demurrer 
to  an  insufficient  pleading  is  not  available  error,  if  the 
finding  or  verdict  is  against  the  truth  of  the  facts  alleged 
in  such  pleading.  Souders  v.  Jewries,  98  Ind.  31;  State, 
for  Use,  V.  Julian, ^Z  Ind.  292;  Cooper  v.  Jackson,  99 
Ind.  566;  Bartlett  v.  Pittsburgh,  etc,  R.  W.  Co.,  94 
Ind.  281;  Keegan  v.  Carpenter,  47  Ind.  597;  Blessing  v. 
Blckir,  45  Ind.  546. 

We  can  readily  conceive  how  evidence  given  under 
such  pleading,  notwithstanding  the  finding  against  it, 
might  injuriously  affect  the  rights  of  the  prevailing 
party.  In  the  case  in  hearing,  the  evidence  in  support 
of  the  answer  in  estoppel  might  show  that  the  defendant 
purchased  the  goods  at  a  certain  price — possibly  much 
less  than  their  actual  value.  Such  evidence  might  seri- 
ously affect  the  amount  of  the  plaintiff's  recovery.  Can 
this  court  look  into  the  evidence  for  the  purpose  of  de- 
termining whether  the  ruling  on  the  demurrer  to  the  an- 
swer was  harmless  or  hurtful?  In  that  excellent  work, 
Elliott's  App.  Proced.,  section  638,  the  author  gives  it 
as  his  opinion  that  the  evidence  can  not  be  looked  to, 
except  in  cases  where  there  is  absolutely  no  conflict  in  it. 
It  is  there  said:  ''It  is  carrying  the  rule  quite  far  enough  to 
hold  that  if  the  record  proper,  as  a  special  finding  or  a  spe- 
cial verdict  or  the  like,  affirmatively  shows  the  harmless- 
ness  of  an  erroneous  ruling,  the  error  will  not  avail  the  party 
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against  whom  the  error  is  committed.  Beyond  that  it 
can  not  be  carried,  without  producing  discord  and  work- 
ing injury.  The  later  decisions  sustain  our  views,  and 
supply  strong  reasons  for  supporting  them."  See  Ryan 
V.  Hurley,  119  Ind.  115;  McComas  v.  Haas,  93  Ind.  276 
(281);  Abell  v.  Riddle,  75  Ind.  345  (348);  Pennaylvania 
Co.  V.  Poor,  103  Ind.  553  (555);  Belt  R.  R.  and  Stock 
Yard  Co,  v.  Mann,  107  Ind.  89;  Rush  v.  Thompson,  112 
Ind.  158;  Fleetwood  v.  Brown,  109  Ind.  567. 

In  none  of  these  cases,  however,  were  the  facts  the 
same  as  in  the  case  at  bar. 

The  question  that  here  arises  is,  can  we  look  to  the 
evidence  in  the  case  for  the  purpose  of  determining 
whether  or  not  the  action  of  the  court  in  overruling  the 
demurrer  to  the  sixth  paragraph  of  answer  was  harmless 
or  hurtful?  If  the  evidence  can  ever  be  looked  to  for 
that  purpose,  we  think  the  case  in  hand  is  a  proper  one; 
for  here  we  have  a  ruling  against  the  plaintiff  and  a  ver- 
dict in  his  favor,  which  is  equivalent  to  a  finding  that 
the  answer  is  not  true.  If  the  court  can  not  look  to 
the  evidence  in  a  proper  case,  then  it  may  be  placed  in 
the  anamolous  predicament  of  being  compelled  to  reverse 
a  judgment  when  the  finding  or  verdict  shows  that  the 
objectionable  answer  is  not  true.  To  say  that  the  court 
may  not,  in  such  a  case,  search  the  record,  including  the 
evidence,  to  ascertain  whether  there  is  any  hurtful  mat- 
ter in  it,  is  to  deny  the  court  the  power  to  do  justice  in 
a  proper  case  before  it.  Nor  do  we  think  that  under  the 
circumstances  of  this  case  our  powers  to  search  the  evi- 
dence depends  upon  whether  or  not  it  is  conflicting.  If 
the  evidence  was  conflicting  on  this  answer,  the  jury 
weighed  it  and  found  against  the  defendant,  and  it  is 
only  necessary  now  for  us  to  ascertain  whether  or  not 
such  evidence,  or  any  part  of  it,  had  an  improper  influ- 
ence upon  the  jury  in  determining  the  amount  of  plain- 
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tiff's  recovery.  According  to  appellant's  own  testimony, 
the  entire  lot  of  goods  was  converted  or  negligently 
wasted  and  destroyed,  and  if  he  was  entitled  to  recover 
any  thing  in  this  action,  he  was  as  much  entitled  to  re- 
cover the  value  of  the  whole  as  of  any  part  thereof. 

The  appellee  gave  in  evidence,  over  the  objection  of 
the  appellant,  the  record  of  the  probate  proceedings,  the 
appraisement  and  sale  of  the  property  by  Wilson,  as  ad- 
ministrator of  Joseph  Nichols,  deceased,  to  the  appellee. 
This  record  shows  the  appraised  value  of  the  goods  as 
determined  in  such  proceedings  much  greater  than  the 
value  placed  thereon  by  the  jury.  Such  evidence  could 
not  have  influenced  the' jury  to  the  injury  of  the  appel- 
lant, under  such  circumstances.  If  it  had  any  effect  at 
all,  its  tendency  would  have  been  to  increase  rather  than 
diminish  the  amount  of  recovery.  This  is  the  only  evi- 
dence given  in  support  of  the  answer  in  estoppel  that 
might  have  been  harmful.  As  it  was  not  hurtful,  and 
as  the  jury  found  against  the  truth  of  such  answer,  we 
must  hold  that  the  overruling  of  the  demurrer  to  it  was 
harmless  error. 

As  to  the  next  assignment  of  error,  the  sustaining  of 
the  demurrer  to  the  reply,  the  jury  having  found  the  an- 
swer not  true,  no  possible  injury  could  result  to  the  ap- 
pellant. If  it  had  been  overruled,  and  he  had  been  per- 
mitted to  give  evidence  in  support  of  it,  he  could  have 
done  no  more  than  defeat  the  answer,  and  this  the  jury 
did  without  his  reply.  The  estoppel  pleaded,  if  it  had 
been  proved,  must,  of  necessity,  have  defeated  a  recov- 
ery in  any  amount.  As  the  jury  returned  a  verdict  for 
the  plaintiff  in  a  substantial  amount,  it  is  apparent  that 
these  rulings  were  harmless,  even  if  erroneous — points 
we  do  not  decide. 

The  causes  for  a  new  trial  discussed  by  counsel  for  ap- 
pellant, namely,  the  third,  fourth,  sixth,  and  eighth,  all 
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relate  to  the  admission  or  exclusion  of  evidence  which 
went  to  the  appellant's  right  of  recovery.  As  the  jury 
found  for  the  plaintiff,  notwithstanding  such  rulings, 
the  appellant  was  not  harmed  thereby. 

Complaint  is  made  of  the  giving  and  the  refusal  to 
give  certain  instructions.  We  have  examined  these  in- 
structions, and  do  not  think  there  was  any  error  in  giv- 
ing or  refusing  to  give  them. 

As  the  appellee  has  died  since  this  case  was  submitted, 
the  judgment  is  affirmed,  at  the  costs  of  the  appellant,  as 
of  the  day  of  submission. 

Filed  Oct.  31, 1893;  petition  for  rehearing  overruled  Feb.  1,  1894. 


No.  784. 

Jean  v.  The  Pennsylvania  Company. 

Surface  Water. — Bight  to  Protect  Against  by  Levees, — Overflow  of 
Biver. — Bailroad. — It  is  the  settled  law  of  this  State,  that  every  per- 
son has  the  right  to  protect  his  own  land  by  levees  or  embankment 
thereon,  from  surface  water  which  would  otherwise  flow  upon  it 
from  adjoining  lands,  so  long  as  it  does  not  interfere  with  any  nat- 
ural or  prescriptive  watercourse,  and  this  right  is  possessed  by  a 
railroad  company  for  the  protection  of  its  right  of  way,  and  the 
overflow  caused  by  a  river's  spreading  beyond  its  banks  in  time  of 
high  water  must  be  regarded  and  treated,  in  such  case,  as  surface 
water. 

From  the  Greene  Circuit  Court. 

C  E,  Davis  and  Gr.  0.  Sample^  for  appellant. 

S.  0.  Pickens,  for  appellee. 

Gavin,  J. — ^The  appellant  brought  suit  to  recover  dam- 
ages for  obstructing  the  passage  of  the  overflow  water  of 
an  adjoining  stream,  caused  in  times  of  high  water  by 
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the  river  overflowing  its  banks  and  widening  its  cur- 
rent. 

The  complaint  presents  strong  grounds  for  relief,  and 
appellant's  position  is  supported  by  authority.  Byrne 
V.  Minneapolis,  etc.,  R,  W.  Co,,  38  Minn.  212;  Moore  v. 
Chicago,  etc.,  R.  W.  Co.,  75  la.  263;  Crawford  v.  Ramho, 
44  Ohio  St.  279;  O'Connell  v.  East  Tennessee,  etc.,  R. 
Co.,  87  Ga.  246,  48  Am.  and  Eng.  Railroad  Cases,  61. 

But  whatever  may  be  the  holdings  of  the  courts  of 
other  States,  in  Indiana  the  question  is  not  an  open  one,, 
and  the  law  must  be  regarded  as  settled. 

Every  man  has  the  right,  not  interfering  with  any 
natural  or  prescriptive  watercourse,  to  protect  his  own 
land  by  levees  or  embankment  thereon,  from  surface 
water  which  would  otherwise  flow  upon  it  from  adjoin- 
ing lands,  and  this  right  is  also  possessed  by  a  railroad 
company  for  the  protection  of  its  right  of  way.  Taylor, 
Admr.,  v.  Fickas,  64  Ind.  167;  CairOj  etc.,  R.  R.  Co.  v. 
Stevens,  73  Ind.  278;  Shelbyville,  etc..  Turnpike  Co.  v. 
Green,  99  Ind.  205;  Weis  v.  City  of  Madison,  75  Ind. 
241;  Hill  V.  Cincinnati,  etc.,  R.  W.  Co.,  109  Ind.  511; 
Weddell  v.  Hapner,  124  Ind.  315;  Barnard  v.  Shirley, 
135  Ind.  547,  34  N.  E.  Rep.  600. 

It  is  further  adjudged  by  these  cases  that  the  overflow 
caused  by  a  river's  spreading  beyond  its  banks  in  time 
of  high  water,  must  be  regarded  and  may  be  treated  as 
surface  water. 

The  cases  of  Taylor,  Admr.,  v.  Fickas,  supra;  Cairo, 
etc.,  R.  R.  Co.  V.  Stevens,  supra,  and  Shelbyville,  etc., 
Turnpike  Co.  v.  Green,  supra,  are  decisive  against  the 
appellant's  right  to  recover. 

Judgment  affirmed. 

Filed  Jan.  13, 1894. 
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No.  1,060. 

Platt  v.  Johr. 

Principal  and  Aqkht,— Broker,— Procurement  of  Purchaser,— Commis- 
sion,— Becovery  of. — In  an  action  by  an  agent  for  commission  for 
procuring  a  purchaser  for  property,  before  there  can  be  a  recovery, 
the  sale  must  be  traced  to  the  introduction  of  the  purchaser  to  the 
owner  by  the  agent ;  and  if,  after  such  introduction,  and  as  a  prox- 
imate result  thereof,  the  owner  makes  the  sale  himself,  either  per- 
sonally or  by  another  agent,  it  will  not  exonerate  such  owner  from 
the  payment  of  commission  to  the  agent  who  has  initiated  the  ne- 
gotiations; but  if  the  causal  connection  between  the  introducing 
agent  and  the  procurement  of  the  sale  be  broken,  such  agent  is  not 
entitled  to  commission. 

From  the  Marion  Superior  Court. 

/.  E,  Florea,  for  appellant. 

U,  J,  Hammond  and  E,  St,  O,  Rogers,  for  appellee. 

Rkinhard,  J. — ^The  appellee  sued  the  appellant  on  a 
parol  contract,  and  recovered  of  him  the  sum  of  $107  as 
a  commission  claimed  to  have  been  earned  by  him  in 
introducing  to  the  appellant  a  purchaser  for  the  sale  of 
a  livery  stable  and  its  contents. 

The  overruling  of  a  demurrer  to  the  complaint  is  as- 
signed as  error;  but  as  the  appellant's  counsel  has  not 
seen  proper  to  discuss  the  point,  it  must  be  treated  as 
waived. 

^he  jury,  with  the  general  verdict,  returned  answers 
to  certain  interrogatories.  Upon  these  answers  the  ap- 
pellant moved  for  a  judgment,  notwithstanding  the  gen- 
eral verdict.  The  overruling  of  this  motion  is  relied 
upon  as  constituting  reversible  error. 

The  question  is  also  presented  whether  the  evidence  is 
suflBcient  to  sustain  the  general  verdict  regardless  of  the 
answers  of  the  jury  to  the  interrogatories. 

It  is  averred  in  the  complaint,  that  some  time  in  No- 
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vember,  1890,  the  appellant  entered  into  an  agreement 
with  the  appellee  to  the  effect  that  if  the  appellee  would 
introduce  to  the  appellant  a  purchaser  for  his  livery 
stable,  horses,  wagons,  and  paraphernalia  belonging 
to  such  stable  and  the  livery  business  therewith  con- 
nected, the  appellant  would  pay  the  appellee  in  consid- 
eration of  such  service  the  sum  of  $100. 

It  is  further  averred  that  shortly  afterwards  the  appel- 
lee did  introduce  to  the  appellant  one  Stewart,  to  whom 
he  showed  the  said  property,  and  that  in  December,  1890, 
the  appellant  sold  the  same  to  said  Stewart,  but  that  said 
appellant,  though  requested  to  do  so,  has  wholly  failed 
to  pay  the  appellee  said  sum,  and  that  the  same  remains 
due  and  unpaid. 

It  appears  from  the  interrogatories  and  answers 
thereto,  that  the  appellant  agreed  to  pay  the  appellee  the 
sum  of  $100  if  the  appellee  would  find  and  introduce  to 
the  appellant  a  purchaser  for  his  livery  stable,  ready  and 
willing  to  buy  the  same;  that  appellee  did  find  and  in- 
troduce to  the  appellant  one  Jonathan  Stewart,  but  that 
at  the  time  of  such  introduction  said  Stewart  was  not 
ready  and  willing  to  buy  said  stable,  nor  did  he  offer  to 
buy  the  same  until  he  was  again  introduced  to  the  ap- 
pellant by  one  Sol  Leopold,  another  agent,  and  that  it 
was  through  the  efforts  of  said  Leopold,  some  five  or  six 
weeks  after  appellee  met  said  Stewart,  that  the  latter  be- 
came the  purchaser;  that  Leopold  finally  effected  the  sale 
and  procured  said  Stewart  to  purchase  the  property,  for 
which  service  appellant  had  paid  Leopold  the  sum  of 
1100  commission. 

The  evidence,  in  effect,  shows  the  same  thing  as  the  an- 
swers to  the  interrogatories.  While  it  proves  conclus- 
ively that  the  appellant  was  to  pay  the  appellee  the  sum 
of  $100  to  find  and  introduce  to  him  a  purchaser,  and 
that  appellee  did  present  said  Stewart  to  him,  it  equally 
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proves  that  not  the  appellee,  but  Leopold,  was  the  effi- 
cient agent  by  whom  the  sale  was  effected. 

The  action  is  upon  a  special  contract,  and  the  respect- 
ive rights  and  liabilities  of  the  parties  must  be  decided 
by  the  terms  of  the  agreement.  A  real  estate  broker 
may  be  employed  simply  to  find  a  purchaser  either  gen- 
erally or  upon  certain  terms  of  payment,  or  he  may  be 
required  by  the  terms  of  his  employment  to  go  farther 
and  procure  from  the  purchaser  a  contract  that  is  valid 
and  binding  between  him  and  the  seller. 

In  the  latter  class  of  cases,  before  he  can  recover  his 
commission,  he  must  procure  such  a  binding  contract, 
unless  the  same  is  waived  by  the  principal,  else  he  will 
not  be  deemed  to  have  completed  his  undertaking.  This 
class  of  cases  is,  however,  quite  rare,  and  the  general 
duties  of  the  broker  do  not  require  him  to  go  so  far.  In: 
other  words,  the  first  class  of  contracts  mentioned  em- 
braces the  great  majority  of  the  transactions  out  of  which 
grows  the  litigation  between  real  estate  brokers  and  their 
principals. 

In  the  present  case  it  is  not  contended  that  the  appel- 
lee was  to  secure  for  the  appellant  a  contract  coming 
within  the  latter  class  named.  All  that  he  engaged  to 
do  was  to  find  and  introduce  a  purchaser  who  was  ready, 
willing;  and  able  to  buy  at  some  price  to  be  agreed  upon 
between  the  appellant  and  such  purchaser. 

The  language  employed  in  the  contract  is  not  capable 
of  a  narrower  construction  than  that  given  to  other  and 
different  terms  ordinarily  used  in  the  making  of  this 
class  of  agreements.  Whether  a  broker  is  to  "intro- 
duce" a  purchaser,  or  to  **find"  or  "procure"  one,  or 
whether  he  is  to  do  all  these  things  combined,  his  duties 
remain  practically  the  same.  The  words  "find,"  "pro- 
cure," "introduce,"  are  generally  used  synonymously 
in  the  making  of  such  contracts,  and,  whether  used  con- 
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junctively  or  disjunctively,  the  essential  thing  they  re- 
quire the  broker  to  do  is  to  secure  a  customer  who  is  or 
will  become  a  purchaser.  The  logical  result  of  this  rule 
is  that  the  sale  must  be  traced  to  the  introduction  of  the 
purchaser  to  the  owner  by  the  agent.  Of  course,  if,  af- 
ter such  introduction  and  as  a  proximate  result  thereof, 
the  owner  makes  the  sale  himself,  either  personally  or 
by  another  agent,  it  will  not  exonerate  such  owner  from 
the  payment  of  commission  to  the  agent  who  has  ini- 
tiated the  negotiations.  But  if  the  causal  connection  be- 
tween the  introducing  agent  and  the  procurement  of  the 
sale  be  broken,  the  first  agent  is  not  entitled  to  any  com- 
mission. 

It  will  not  do  to  say  that  if  the  agreement  was  merely 
to  "introduce''  a  purchaser  the  agent  has  performed  his 
duty  when  he  has  presented  to  the  owner  some  person 
who  contemplates  buying,  without  reference  to  whether 
a  sale  is  afterwards  made  to  such  person  or  not. 

It  would  be  preposterous  to  hold  that  in  the  present 
case,  under  the  terms  of  the  contract  found  by  the  jury 
and  disclosed  by  the  evidence,  the  appellant  intended  to 
pay  the  appellee  the  sum  of  $100  for  the  mere  luxury  of 
forming  the  acquaintance  of  some  person  with  whom  the 
appellant  might  attempt  to  negotiate,  though  unsuccess- 
fully, for  the  sale  of  his  property. 

Courts  know  judicially  that  owners  of  real  estate  or 
other  property  do  not  usually  employ  brokers  for  any 
such  purpose.  At  all  events,  according  to  the  agree- 
ment under  consideration,  the  person  introduced  was  to 
be  a  purchaser,  which  means,  we  think,  that  he  must  at 
some  time,  and  as  a  result  of  the  introduction,  be  ready, 
willing,  and  able  to  buy  the  property  upon  terms  acceptable 
to  the  owner.  In  other  words,  the  appellee  must  be  the 
procuring  or  efficient  cause  of  the  sale,  unless,  indeed,  he 
has  been  prevented  from  being  such  by  the  conduct  of 
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the  owner.  This  position  is  abundantly  sustained  by 
the  authorities,  only  a  few  of  which  need  be  cited. 
Barnett  v.  Qluting^  3  Ind.  App.  415;  McFarland  v.  Lil- 
lard,2  Ind.  App.  160;  Cliifordy.  Meyer,  Q Ind,  App,  633; 
Fisher  v.  Bell,  91  Ind.  243;  Stewart  v.  Murray,  92  Ind. 
543;  Lockwood  v.  Rose,  125  Ind.  588;  Mecham  on 
Agency,  966;  2  Am.  and  Eng.  Encyc.  of  Law,  582,  and 
authorities  cited. 

The  rule  is  well  stated  in  the  case  of  Sibbald  v.  Bethle- 
hem Iron  Co,,  83  N.  Y.  378,  38  Am.  Rep.  441,  and  quoted 
approvingly  by  our  Supreme  Court  in  Stewart  v.  Murray, 
supra,  as  follows:  *'We  do  not  mean  that  the  broker 
must,  of  necessity,  be  present  and  actively  participate  in 
the  agreement  of  the  buyer  and  seller  when  the  agree- 
ment is  actually  concluded.  He  may  just  as  effectually 
produce  and  create  the  agreement,  though  absent  when 
it  is  completed  and  taking  no  part  in  the  arrangement 
of  its  final  details.  *  •  *  gut  in  all  the  cases,  wn- 
der  all  and  varying  forms  of  expression,  the  fundamental 
and  correct  doctrine  is,  that  the  duty  assumed  by  the 
broker  is  to  bring  the  minds  of  the  buyer  and  seller  to 
an  agreement  for  a  sale  and  the  price  and  terms  upon 
which  it  is  to  be  made,  and  until  this  is  done,  his  right 
to  commissions  does  not  accrue.'' 

We  are  of  the  opinion,  therefore,  that  if  Leopold,  and 
not  the  appellee,  was  the  procuring  cause  of  the  sale,  as 
the  jury  specially  found  and  as  the  evidence  discloses 
without  material  contradiction,  the  appellee  can  not  re- 
cover. 

Appellee's  counsel  insist  that  they  are  supported  in 
their  contention  that  under  the  circumstances  of  this 
case  the  plaintiff  is  entitled  to  recover  by  the  case  of 
Northwestern,  etc, Life  Ins,  Co,  v.  Williams,  9S  Ind.  403. 

We  think  otherwise.  The  case  just  cited  proceeds  and 
is  determined  upon  the  theory  that  Williams  initiated 
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the  negotiations  which  resulted  in  the  sale  of  the  com- 
pany's property.  The  court  holds,  in  effect,  that  the 
evidence  supports  this  theory,  and  it  was  upon  this  hy- 
pothesis that  an  affirmance  of  the  judgment  of  recovery 
was  adjudged.  The  very  opposite  is  the  effect  of  the 
special  findings  of  the  jury,  and  the  uncontradicted  evi- 
dence in  the  case  before  us. 

The  case  cited  is,  therefore,  in  harmony  with,  rather 
than  in  opposition  to,  the  conclusion  at  which  we  have 
arrived. 

Judgment  reversed,  with  directions  to  sustain  appel- 
lant's motion  for  judgment,  notwithstanding  the  verdict. 

Filed  Jan.  25,  1894. 


No.  987. 

The  Louisville,  Evansville  and  St.  Louis  Consoli- 
dated Railroad  Company  v.  Berry. 

Evidence. — Expert  and  Opinion  Testimony, —  When  Properly  Excluded. 
— Where  all  the  facts  of  a  case  are  susceptible  of  being  placed  be- 
fore the  jory ,  and  the  jury  are  as  capable  of  drawing  inferences  there- 
from as  are  expert  witnesses,  it  is  not  error  to  exclade  opinion  or 
expert  testimony. 

Same. — Action  by  Parent  for  Death  of  Child, — Declarations  of  Child, — 
Admissions, — Contributory  Negligence. — In  an  action  by  the  father 
for  damages  for  the  death  of  his  child,  declarations  of  the  decedent 
can  not  be  considered  as  admissions  binding  on  the  plaintiff,  in 
the  sense  of  admitting  away  plaintiff^s  right ;  bat  such  declarations 
may  be  considered,  however,  on  the  question  of  contributory  negli- 
gence. 

Same. — Conflicting  Evidence, — Appellate  Court  Practice. — Where  the 
e\idence  is  conflicting  on  a  vital  point,  the  appellate  tribunal  will 
not  disturb  the  finding  and  judgment. 

Appellate  Court  Practice. — Points  Belied  on  Must  be  Made  in  Original 
Briefs. — Petition  for  Behenring. — Practice. — A  party  may,  on  petition 
for  rehearing,  adduce  additional  authorities  and  arguments  in  sup- 
port of  the  points  properly  made  in  the  original  briefs ;  but  all 
points  relied  on  to  overthrow  a  judgment  must  be  properly  pre- 
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sented  in  the  briefs  originally  filed,  and  no  new  points  can  be  made 
on  rehearing. 
Opinion  on  petition  for  rehearing  by  Lotz,  J. ;  dissenting  opinion  by 
Ross,  J. 

From  the  Dubois  Circuit  Court. 

J.  E.  Iglehart,  E,  Taylor,  J.  L.  Breiz  and  W.  E,  Coz, 
for  appellant. 

A.  J,  Padgett,  W.  R,  Gardner,  C.  0.  Gardner  and  S, 
H.  Taylor,  for  appellee. 

Lotz,  J. — This  case  is  before  this  court  for  the  second 
time.  Louisville,  etc.,  R,  R,  Co.  v.  Berry,  2  Ind.  App. 
427. 

The  character  of  the  case,  and  the  issues  joined,  are 
there  stated,  and  need  not  be  repeated  here. 

After  the  reversal  of  the  cause,  the  case  was  again 
tried  in  the  circuit  court,  before  a  jury,  and  resulted  in 
a  verdict  and  judgment  in  favor  of  the  appellee  in  the 
sum  of  $1,067. 

The  only  error  assigned  on  this  appeal  is  that  the  trial 
court  erred  in  overruling  the  motion  for  a  new  trial. 

The  appellant  produced  a  witness,  who  was  its  fore- 
man, and  under  whom  the  deceased  worked.  The  said 
witness  testified  that  he  informed  the  deceased  of  the 
dangerous  character  of  the  work  about  the  steam  plugs, 
and  instructed  him  how  the  work  should  be  done. 

Appellant  then  produced  another  witness,  who  testi- 
fied that  he  was  a  locomotive  engineer  of  eight  years' 
experience,  and  was  familiar  with  the  character  of  the 
work  at  which  the  deceased  was  engaged  at  the  time  he 
met  his  death;  and  then  propounded  to  such  witness 
this  question:  **I  will  ask  you  whether  or  not  it  was 
careless  for  a  young  man  to  go  under  an  engine  and  at- 
tempt to  tighten  a  plug  when  it  was  leaking  steam  and 
hot  water?" 
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An  objection  was  sustained  to  this  question,  and  ap- 
pellant then  offered  to  prove  by  the  witness  that  it  was 
careless  conduct  on  the  part  of  the  deceased  to  go  under 
the  engine  and  attempt  to  tighten  the  plug  when  it  was 
leaking  steam  and  water. 

This  offer  was  excluded,  and  proper  exceptions  were 
taken. 

The  contention  is,  that  as  the  work,  which  necessity 
required  should  be  done,  was  highly  dangerous,  the 
manner  in  which  it  was  done  became  important;  that 
the  hazard  and  want  of  care  involved  in  the  method 
adopted  by  the  deceased  were  not  matters  of  common 
knowledge,  and  hence  the  necessity  for  expert  and  opin- 
ion evidence. 

It  is  no  unusual  procedure  for  an  expert  witness  to 
state  his  opinion  as  to  whether  or  not  certain  conduct 
was  proper  or  improper,  skillful  or  unskillful.  And  it 
is  sometimes  proper  for  a  nonexpert  witness  to  give  his 
opinion  based  upon  his  personal  observation  and  experi- 
ence as  to  the  effect  of  certain  conditions  and  facts. 
Clinton  v.  Howard,  42  Conn.  294;  Bennett  v.  Meehan, 
83  Ind.  566. 

The  questions  the  jury  were  required  to  determine, 
under  the  issues  of  this  case,  were  whether  or  not  the 
appellant  had  been  guilty  of  negligence,  and  whether 
the  deceased  was  free  frona  contributory  negligence. 
Negligence  is  the  absence  or  want  of  that  degree  of  care 
that  an  ordinarily  prudent  person  would  exercise  under 
given  conditions. 

The  jury  is  selected  from  the  body  of  the  community, 
and  is  generally  composed  of  men  of  varied  vocations 
and  experiences.  It  is  assumed  that  they  know  more  of 
the  common  affairs  of  life,  and  can  draw  wiser  and  safer 
conclusions  than  can  any  one  man.  Hence,  ordinarily, 
Vol.  9—5 
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negligence  is  peculiarly  a  question  for  the  jury.  All  of 
the  facts  of  this  case  were  susceptible  of  being  placed  be- 
fore the  jury  (the  different  methods  of  doing  the  work, 
and  the  means  used),  and  from  them  the  jury  was  as 
much,  or  more,  capable  of  determining  whether  the  de- 
ceased was  careless,  as  was  the  expert  witness.  There  was 
no  error  in  excluding  this  testimony. 

The  only  other  cause  for  a  new  trial  discussed  by  ap- 
pellant is  that  the  verdict  is  contrary  to  law. 

Immediately  after  the  accident  occurred,  the  deceased 
was  placed  on  a  chair  twenty-five  or  thirty  steps  away 
from  the  place  of  the  accident.  He  was  suffering  in- 
tensely, and  was  laboring  under  great  excitement. 

Three  witnesses  for  appellant  testified  that  when  he 
reached  the  chair  he  was  asked  how  the  accident  hap- 
pened, and  that  he  answered  substantially  as  follows: 
"I  am  a  dead  man,  but  nobody  is  to  blame  but  myself. 
I  turned  the  plug  the  wrong  way  and  it  came  out." 

On  the  first  trial  of  the  cause,  the  court  struck  this 
testimony  out  and  withdrew  it  from  the  jury.  This  court 
held,  in  the  former  opinion,  that  this  declaration  of  the 
deceased  was  proper  evidence,  not  as  an  admission  bind- 
ing upon  the  plaintiff,  but  as  a  part  of  the  res  gestas. 

In  the  former  opinion,  this  language  was  used:  *'In 
the  case  at  bar  the  injury  sued  for  was  originally  and 
primarily  inflicted  upon  the  appellee,  and  no  part  of  the 
damages  described  in  the  complaint,  and  awarded  by  the 
jury,  could  have  been  recovered  by  the  deceased  had  he 
survived  the  injury.  Mayhew  v.  Burns,  103  Ind.  328. 
His  services,  during  his  minority,  belonged  to  the  ap- 
pellee, as  his  lawful  right,  and  it  was  not  within  the 
power  of  the  deceased  son  to  have  legally  defeated  this 
right.  Consequently,  upon  the  clearest  principles  of  law, 
the  admissions  of  the  deceased  could  not  bind  the  appel- 
lee.    As  bearing  somewhat  upon  this  question,  see  Pew. 
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etCy  Life  Ins.  Co,  v.  Wiler,  lOOInd.92;  Lawson's  Rights 
and  Remedies,  section  1108.'' 

Appellant  assails  the  correctness  of  the  statement  above 
quoted,  in  so  far  as  it  states  ^'that  the  admissions  of  the 
deceased  could  not  bind  the  appellee,''  and  insists  that 
the  authorities  cited  do  not  sustain  it. 

The  assault  is  not  well  founded.  The  word  admission 
is  here  used  in  the  sense  of  a  declaration  against  interest. 
As  in  the  nature  of  things  it  was  not  possible  for  the  de- 
ceased to  have  any  interest  in  the  subject-matter  of  this 
controversy,  his  declaration  could  not  admit  away  a 
right  he  did  not  possess.  His  declaration,  however,  may 
be  considered  for  another  purpose,  as  was  held  in  the 
former  opinion. 

It  may  be  conceded  that  the  appellee  is  not  entitled  to 
recover  in  this  action  unless  he  proves  not  only  that  the 
appellant  was  guilty  of  negligence,  but,  also,  that  the 
deceased  was  free  from  contributory  negligence.  It  is 
claimed  that  the  testimony  of  these  three  witnesses,  on 
the  point  that  the  deceased  made  the  declaration,  is  un- 
contradicted, and  that,  therefore,  the  facts  contained  in 
the  declaration  are  undisputed  facts;  that  such  facts  con- 
clusively show  the  deceased  to  have  been  guilty  of  con- 
tributory fault;  and  that  the  verdict  should  have  been 
for  the  appellant. 

We  are  asked  to  reverse  the  case  on  the  evidence. 
When  the  facts  are  undisputed,  and  only  one  legitimate 
inference  arises  therefrom,  then  negligence  or  no  negli- 
gence may  be  ruled  as  a  matter  of  law. 

If  the  declaration  was  all  the  evidence  given  in  the 
case  bearing  upon  the  question  of  contributory  fault, 
then  appellant's  position  would  be  correct;  but  there  was 
other  evidence  given  which  tended  to  show  that  the  de- 
ceased was  free  from  fault. 
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There  was  a  conflict  in  the  evidence,  and  this  court 
can  not  disturb  the  verdict  under  such  circumstances. 
Judgment  affirmed,  at  the  costs  of  appellant. 
Filed  Nov.  23,  1893. 

Opinion  on  Petition  for  a  Rehearing. 

LoTZ,  J. — ^The  appellant  has  presented  a  petition  for  a 
rehearing  in  this  cause.  In  their  brief  in  support  thereof 
counsel  for  appellant  respectfully,  but  bitterly,  complain 
of  the  opinion  of  the  court  affirming  the  judgment. 

They  quote  from  section  25  of  the  act  creating  and 
defining  the  jurisdiction  of  this  court  (Acts  1891,  p.  44), 
these  words:  **The  court  created  by  this  act  shall  be 
governed  in  all  things  by  the  law  as  declared  by  the 
Supreme  Court  of  this  State,  and  it  shall  not  directly  nor 
by  implication  reverse  or  modify  any  decision  of  the 
Supreme  Court  of  this  State." 

And,  then  continuing,  counsel  further  say:  "If  the 
opinion  herein  rendered  shall  stand,  it  will  result  in  con- 
fusion and  conflict  of  authority;  will  reverse  and  over- 
throw the  settled  law  and  authorities  of  this  State  as  de- 
clared by  the  Supreme  Court,  and  set  at  variance  the  or- 
ganic law  of  this  court.  It  will  open  a  field  without 
limit,  wherein  wrongs  shall  be  the  basis  of  recovery  for 
money  damages,  where  the  wrongdoer,  in  the  attempt  to 
exercise  such  supposed  right,  by  firm  rules  of  juris- 
prudence of  this  State,  has  no  standing.  Speculation, 
nay,  even  fraud,  will  be  a  firm  foundation  for  enforcing 
unjust  cfeims." 

Strong  as  this  language  is,  it  is  none  too  severe  if  our 
decision  actually  transgresses  the  organic  law  of  this 
court,  and  if  it  will  probably  produce  the  confusion  and 
wrongs  here  portrayed.  In  view  of  these  animadver- 
sions and  the  earnestness  with  which  counsel  assail  our 
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former  opinion,  we  deem  it  proper  to  reexamine  more 
at  length  the  question  involved. 

In  the  opinion  announced  by  the  court,  we  did  not 
deem  it  necessary  to  state  the  character  of  the  issues 
joined,  but  rested  content  by  alluding  to  the  fact  that  the 
issues  were  stated  on  a  former  appeal  and  needed  no 
repetition. 

But,  that  we  may  keep  the  issues  joined  well  in  hand, 
we  here  repeat  what  was  there  stated:  '*The  complaint 
alleges,  in  substance,  that  Henry  E.  Berry,  the  plain- 
tiff's son,  was  eighteen  years  of  age,  and  was  employed 
by  the  defendant  to  work  in  its  engine  house  at  Hunt- 
ingburg  as  an  'engine  washer,'  which  was  a  reasonably 
safe  employment;  that  said  Henry  was  inexperienced, 
and  unfamiliar  with  machinery,  and  unacquainted  with 
the  dangerous  character  of  engines  and  boilers;  that  the 
defendant  had  in  use  upon  its  railroad  an  old,  worn  out 
engine,  the  boiler  of  which  had  been  constructed  with 
holes  in  it  for  the  purpose  of  cleaning  it  out,  and  these 
holes  were  kept  closed  while  the  engine  was  in  use  by 
means  of  brass  plugs,  known  as  *mud  plugs,'  screwed 
into  the  rim  of  the  boiler;  that  these  plugs  became  so 
worn  and  deficient  that  the  boiler  leaked  steam  and  wa- 
ter, and  it  was  very  dangerous  to  undertake  to  tighten 
them  while  the  boiler  was  filled  with  hot  water  and  steam; 
that  said  Henry  was  ignorant  of  such  danger,  and  on  the 
12th  day  of  June,  1887,  while  the  boiler  was  in  such 
dangerous  condition,  an  employe  of  the  defendant,  who 
was  foreman  of  the  engine  house,  and  under  whom  the 
said  Henry  worked,  carelessly  and  negligently  directed 
him  to  go  under  such  engine  and  tighten  the  mud  plugs, 
and  in  obedience  to  such  direction  he  undertook  to  do 
so,  and  while  so  engaged,  and  without  fault  upon  his  part, 
one  of  the  plugs  was  blown  out  by  the  pressure  in  the 
boiler  and  said   Henry  was  burned  and  scalded  with  es- 
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caping  steam  and  hot  water  so  that  he  died  soon  there- 
after. It  is  also  averred  that  the  plaintiff  was  ignorant 
of  the  danger,  and  that  his  said  son  was  sent  under  the 
boiler  without  his  knowledge  or  consent,  and  that  the 
injury  occurred  without  his  fault. 

'*No  demurrer  was  filed  to  the  complaint,  and  an  an- 
swer of  general  denial  put  the  cause  at  issue.''  Louis- 
villcy  etc.,  R.  R,  Co,  v.  Berry,  2  Ind.  App.  429. 

The  complaint  was  not  questioned  in  the  court  below, 
nor  is  it  assailed  on  this  appeal.  The  only  error  as- 
signed is  the  overruling  of  the  motion  for  a  new  trial. 

Several  causes  for  a  new  trial  were  presented  by  the 
motion,  but  appellant's  counsel  considered  and  discussed 
only  two  in  their  original  brief. 

The  first  was  the  alleged  error  of  the  court  in  refusing 
to  permit  the  appellant  to  prove  by  opinion  evidence  that 
it  was  careless  conduct  for  the  said  Henry  to  go  under 
the  engine  and  attempt  to  tighten  the  plug  when  it  was 
leaking  steam  and  hot  water.  The  correctness  of  the 
conclusion  reached  by  us  in  our  former  opinion  on  this 
point  is  not  questioned  in  the  petition  for  a  rehearing. 

The  second  cause  discussed  was,  that  the  verdict  was 
contrary  to  law,  and  under  this  assignment  only  one 
point  was  made,  that  is,  that  the  deceased  was  guilty  of 
contributory  negligence.  No  point  was  made  on  the  evi- 
dence that  the  appellant  was  not  guilty  of  negligence,  or 
that  the  deceased  assumed  the  risks  of  the  employment. 

Whatever  was  said  in  our  former  opinion  on  the  ques- 
tion of  the  appellant's  negligence  was  only  said  inci- 
dentally. 

It  is  the  policy  of  the  law  to  require  the  party  who 
seeks  to  overthrow  a  judgment  to  present  all,  questions 
in  the  briefs  originally  filed,  and  not  to  permit  new 
points  to  be  made  on  a  rehearing.  The  cases  which  so 
hold  are  almost  numberless.     This  rule  is  a  salutary  one. 
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dictated  by  considerations  of  justice  and  expediency.  If 
parties  were  permitted  to  submit  their  cases  in  piece- 
meal, confusion  and  delay  would  be  the  inevitable  result. 

A  party  may,  on  petition  for  rehearing,  adduce  addi- 
tional authorities  and  arguments  in  support  of  the  points 
properly  made  in  the  original  briefs. 

**If,  however,  he  has  not  specifically  stated  the  points 
in  his  original  brief,  he  can  not,  without  a  violation  of 
the  rule,  be  allowed  to  make  them  on  a  petition  for  a  re- 
hearing. A  party  can  not,  however,  be  regarded  as 
having  stated  a  point  where  he  does  no  more  than  as- 
sert, in  general  terms,  that  a  ruling  was  erroneous.  He 
must  state  specifically  the  point  which  shows  the  ruling 
to  be  wrong,  for  a  mere  general  assertion  that  a  ruling 
is  wrong  is  not  '*the  making  of  a  point. ''  Elliott's  App. 
Proced.,  section  557. 

In  the  original  brief  the  appellant  produced  no  argu- 
ment, cited  no  authority,  and,  indeed,  did  not  even  al- 
lude to  or  suggest  that  the  evidence  failed  to  show  that 
it  was  guilty  of  negligence,  or  that  the  said  Henry  as- 
sumed the  risk.  Such  points  not  having  been  made,  we 
did  not  consider  them  in  our  former  opinion.  When 
counsel,  so  able  and  astute,  so  true  and  devoted  to  the 
interests  of  their  client,  did  not  deign  to  make  such  points, 
this  court  might  well  rely  upon  the  presumption  that  no 
such  points  existed,  or,  if  suggested  by  the  record,  that 
they  were  not  tenable.  That  the  failure  to  discuss  a 
cause  or  make  a  point  constitutes  a  waiver,  is  a  rule  fa- 
miliar to  the  merest  novice  in  the  law.  A  judgment  of 
the  circuit  court,  when  on  appeal  in  this  court,  is  sur- 
rounded with  strong  presumptions  in  favor  of  its  validity. 
All  reasonable  presumptions  and  intendments  will  be 
made  in  favor  of  the  rulings  and  decisions  of  the  trial 
court.  This  rule  is  well  grounded  in  the  elementary 
principle,  that  oflBcial  acts  are  presumed  to  have  been 
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rightfully  performed.  This  presumption  is  redoubled 
in  the  case  of  a  judgment  rendered  by  a  court  of  general 
jurisdiction,  for  a  court  acts  impartially  upon  full  in- 
formation and  after  due  consideration.  The  law  right- 
fully casts  the  burden  upon  those  who  assail  a  judgment, 
to  make  the  error  manifest.  Elliott's  App.  Proced.,  sec- 
tions 710  and  711. 

The  statute,  section  658,  R.  S.  1881,  forbids  the  re- 
versal of  a  judgment  in  whole  or  in  part,  where  it  ap- 
pears to  the  court  that  the  merits  of  the  cause  have  been 
fairly  tried  and  determined  in  the  court  below.  In  or- 
der to  comply  with  this  statute,  this  court  will  search  the 
record  for  the  appellee,  for  the  purpose  of  sustaining  the 
judgment  of  the  lower  court;  but  it  will  never  go  beyond 
the  brief  of  the  appellant  in  quest  of  errors  to  overthrow 
a  judgment.     Martin  v.  Martin,  74  Ind.  207  (210). 

It  is  the  policy  of  the  law  to  put  an  end  to  litigation 
as  speedily  as  possible.  The  strife,  the  contention,  the 
ill-feeling  frequently  engendered  by  lawsuits  are  detri- 
mental to  the  best  interests  of  society.  The  law  discour- 
ages their  maintenance  and  seeks  to  terminate  them 
quickly.  From  this  principle  has  sprung  the  maxim, 
'* Interest  republican  ut  sit  finis  litium/*  it  concerns  the 
State  that  there  be  an  end  of  lawsuits. 

This  principle  reaches  back  through  the  whole  history 
of  English  jurisprudence,  and  is  found  strongly  grounded 
in  the  civil  law  of  Rome.  If  an  appellate  court  should 
disregard  this  most  salutary  rule,  and  voluntarily  go  be- 
yond the  contentions  of  the  appealing  party  in  search  of 
errors  or  excuses  to  overthrow  a  judgment,  it  would  pro- 
long, foster,  and  encourage  litigation,  and  soon  sink  into 
deserving  contempt.  The  former  opinion  of  the  court 
adhered  strictly  to  the  rule  that  this  court  will  not  go  be- 
yond the  brief  of  the  appellant  in  quest  of  errors  to  over- 
throw a  judgment. 
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The  principal  point  made  by  the  appellant's  counsel 
in  their  original  brief  was,  that  the  evidence  showed  that 
Henry  Berry,  the  deceased,  was  guilty  of  contributory 
negligence.     They  concede  as  much  now. 

In  their  brief  in  support  of  this  petition,  they  say: 
''Was  appellee's  decedent  free  from  contribution  thereto, 
or  did  decedent's  acts  help  to  cause  or  bring  about  the 
injuries  which  he  received?  Was  his  acts  the  proximate 
cause  thereof?     This  is  the  controlling  question." 

In  our  former  opinion  we  stated  that  there  was  a  con- 
flict of  evidence  upon  the  question  of  contributory  neg- 
ligence and  declined  to  weigh  it.  It  is  fundamental  that 
an  appellate  court  will  not  disturb  the  judgment  of  the 
trial  court  upon  a  question  of  fact,  when  the  evidence  re- 
lating thereto  is  conflicting.  This  position  needs  no 
citation  of  authorities  to  support  it.  If  so  disposed,  we 
could  array  an  almost  endless  number. 

We  may  have  been  mistaken  as  to  the  fact  that  there 
was  a  conflict,  but  if  so,  it  hardly  justifies  the  assertion 
that  if  the  opinion  announced  by  the  court  shall  stand 
"it  will  reverse  and  overthrow  the  settled  law  and  aur 
thorities  of  this  State,  as  declared  by  the  Supreme  Court, 
and  set  at  variance  the  organic  law  of  this  court." 

A  mistake  of  fact  is  not  a  mistake  of  law.  If  we  were 
correct  in  our  conclusion  that  there  was  a  conflict  in  the 
evidence,  then  our  former  decision  is  in  harmony  wdth 
the  former  decisions  of  this  court,  of  the  Supreme  Court 
of  this  State,  and  of  every  other  court  of  any  respecta- 
bility or  standing. 

Counsel  for  appellant,  further  complaining  of  the 
opinion,  intimate  that  the  court  inconsiderately  disposed 
of  the  case  by  briefly  stating  that  **There  was  a  conflict 
in  the  evidence,  and  this  court  can  not  disturb  the  ver- 
dict under  the  circumstances." 

This  remark  was  made  with  reference  to  the  question 
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of  contributory  fault.  In  response  to  this  intimation  we 
desire  to  say  that  this  remark  was  not  made  as  a  mere 
passing  observation,  an  idle  declaration,  or  a  flippant  ipse 
dixit;  but  was  made  after  the  most  careful  painstaking 
examination,  and  conscientious  consideration  of  the  rec- 
ord before  us.  We  did  not  deem  it  necessary  then  to  state 
at  length  the  reasons  that  impelled  us  to  that  conclusion. 
When  a  cause  is  affirmed,  the  statute  does  not  require  us 
to  state  the  reasons  for  decision.  But,  in  view  of  the 
character  of  assault  made  upon  the  opinion,  we  deem  it 
proper  to  review  the  evidence. 

The  undisputed  facts  of  this  case  are,  that  in  the  year 
1887  the  appellant  was  the  owner  of,  and  engaged  in 
operating,  a  railroad,  and  had  its  round  house  and  ma- 
chine shop  located  at  Huntingburg,  Dubois  county.  It 
employed  Henry  E.  Berry  as  a  boiler  washer.  At  the 
time  of  his  employment,  he  was  about  eighteen  years  of 
age.  The  duties  of  a  boiler  washer  were  to  take  charge 
of  an  engine  when  it  was  brought  into  a  round  house  af- 
ter having  been  out  on  a  run;  and  to  blow  off  the  steam 
and  water,  remove  the  mud  plugs,  and  to  wash  it  out. 
After  the  boiler  had  been  cleaned,  it  was  his  duty  to  re- 
place the  plugs  and  fill  the  boiler  with  water. 

The  appellant  owned  and  used  a  locomotive  engine  of 
the  Norris  make  or  pattern.  It  was  built  in  the  year  of 
1854.  It  was  inferior  in  size  and  capacity,  as  compared 
with  locomotives  of  more  recent  make.  With  age  and 
use,  it  had  become  defective.  It  was  only  used  for  light 
work.  It  had  been,  on  several  occasions,  sent  to  the  shop 
for  repairs,  and  had  been  overhauled  and  repaired  sev- 
eral times.  In  1887  it  was  in  use  on  the  Rockport  branch 
of  the  appellant's  line  of  road.  It  became  out  of  repair, 
and  was  sent  to  the  shop  at  Huntingburg  for  the  pur- 
pose of  being  repaired.  It  was  placed  in  the  round 
house,  and  stood  there  for  the  period  of  about  one  month, 
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and  was  a  '*dead  engine/'  not  fired  up  or  used  during 
that  time,  but  was  awaiting  repairs. 

On  the  12th  day  of  July  of  that  year,  the  appellant 
needed  a  locomotive  engine  to  make  a  trip  to  Jasper,  and, 
having  no  other  that  could  be  spared  for  that  purpose, 
the  round  house  foreman  ordered  this  engine  to  be  fired 
up.  The  hostler  fired  it  up,  and  it  was  then  moved  from 
the  round  house  out  on  the  track,  and  stood  between  the 
round  house  and  the  turn  table.  There  was  a  pressure 
of  about  eighty  pounds  of  steam  in  the  boiler.  Steam 
and  hot  water  were  leaking  from  one  of  the  mud  plugs 
at  the  rear  end  of  the  boiler.  The  escaping  steam  made 
considerable  noise.  The  round  house  foreman  and  sev- 
eral other  persons  were  present.  Henry  E.  Berry  was 
some  distance  away,  but  where  he  could  see  the  leak.  It 
was  the  duty  of  the  foreman  to  look  after  the  repairs  of 
the  engine,  and  to  see  that  the  men  about  the  house  did 
the  work  assigned  to  them.  The  foreman  was  making 
arrangements  to  tighten  the  mud  plug  with  a  wrench. 
Henry  went  under  the  engine  to  tighten  the  plug.  The 
plug  fitted  into  the  leg  of  the  boiler  by  means  of  a  screw 
with  threads  on  the  plug  and  also  in  the  rim  or  shell  of 
the  boiler.  When  Henry  placed  the  wrench  upon  the 
plug  it  came  out,  and  the  hot  water  and  steam  flowed 
upon  his  body,  badly  scalding  him  about  the  face,  back, 
and  arms.  He  was  removed  to  a  chair  about  fifty  feet 
away  when  his  clothing  was  partly  removed  and  oil  ap- 
plied to  his  body.  He  was  taken  from  there  to  his  fath- 
er's house  shortly  afterwards.  The  injuries  were  in- 
flicted about  4  o'clock  p.  m.,  and  he  died  about  10  o'clock 
of  the  same  evening.  Henry  had  been  working  for  the 
appellant,  at  the  time  he  met  his  death,  about  three 
months,  in  the  capacity  of  a  boiler  washer,  and  he  had 
been  instructed  as  to  his  duties,  the  manner  of  their  per- 


76  APPELLATE  COURT  OF   INDIANA. 

Louisville,  Evansville  and  St.  Louis  Consolidated  R.  R.  Co.  r.  Berry, 

formance,  and  informed  of  the  dangers  attending  the 
same. 

Upon  the  other  points,  the  evidence  was  conflicting. 
There  was  evidence  which  tended  to  prove  that  Henry 
went  under  the  engine  by  the  direction  and  express  com- 
mand of  the  foreman.  There  was  evidence  which  tended 
to  show  that  the  threads  on  both  the  plug  and  the  shell 
of  the  boiler  were  badly  worn  and  broken  down,  and  that 
a  wrench  placed  upon  a  plug  when  it  was  leaking  steam 
and  water  would  be  liable  to  cause  it  to  come  out,  no 
matter  which  way  it  was  turned . 

All  of  these  conditions  were  controverted  by  the  evi- 
dence of  the  appellant.  It  was  no  part  of  the  duty  of 
the  deceased  to  look  after  and  repair  the  defect  com- 
plained of.  It  required  a  machinist  to  make  such  re- 
pairs, and  the  evidence  shows  that  that  duty  devolved 
upon  another.  The  evidence  does  not  satisfactorily  es- 
tablish that  the  deceased  ever  cleaned  the  boiler  of  this 
particular  engine  or  that  he  ever  fitted  in  the  plugs.  If 
he  did  so  at  all,  it  was  at  least  a  month  before  the  acci- 
dent. There  was  evidence  which  tended  to  show  that 
the  boiler  was  washed  at  Rockport  before  being  sent  to 
the  shop  for  repairs. 

Three  witnesses  for  appellant  testified  that  deceased 
stated  immediately  after  the  accident  that  ''I  am  a  dead 
man,  but  nobody  is  to  blame  but  myself.  I  turned  the 
plug  the  wrong  way  and  it  came  out." 

In  their  original  presentation  counsel  for  the  appel- 
lant, with  remarkable  legal  acumen,  ignored  the  minor 
question  of  appellant's  negligence  and  the  assumption 
of  the  risk  by  the  deceased,  and  seized  upon  the  most 
salient  point  for  the  reversal  of  the  cause,  that  of  con- 
tributory negligence,  which,  it  is  insisted,  is  established 
by  the  above  declaration.  Other  witnesses,  who  were 
present  at  the  time  of  the  accident  and  who  testified  as 
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to  what  was  said  and  done  by  the  deceased,  made  no 
mention  of  such  declaration. 

If  it  be  conceded  that  appellant's  witnesses  were  un- 
contradicted on  this  point,  we  do  not  think  the  declara- 
tion is  entitled  to  the  importance  attached  to  it  by  the 
appellant.  That  portion  of  the  statement,  ''but  nobody 
is  to  blatfie  but  myself,"  is  but  the  expression  of  an 
opinion  and  not  the  statement  of  a  fact.  If,  as  a  matter 
of  fact,  the  boiler  was  defective  and  unsafe,  and  tlie  in- 
jury resulted  from  such  defect,  such  opinion  would  not 
alter  the  fact.  Nor  does  that  part  of  the  statement,  "I 
turned  the  plug  the  wrong  way  and  it  came  out,"  con- 
clusively establish  contributory  negligence,  for  three  ex- 
pert witnesses  for  appellee  testified,  that  when  the  threads 
of  a  plug  are  worn  and  is  leaking  steam  and  water, 
it  is  liable  to  come  out  when  turned  either  way.  Again, 
the  uncontradicted  evidence  showed  that  it  was  no  part 
of  the  usual  duty  of  the  deceased  to  tighten  up  the  plugs 
after  the  engine  was  fired  up  to  make  a  run.  His  duty 
was  confined  to  blowing  off  steam  and  water,  cleaning 
the  boiler,  and  replacing  the  plugs.  His  duty  required 
him  to  replace  the  plugs  at  a  time  when  there  was  neither 
water  or  steam  in  the  boiler.  There  was  evidence  tend- 
ing to  show  that  the  round  house  foreman,  who  was  the 
immediate  superior  of  the  deceased,  commanded  him  to 
get  a  monkey  wrench  and  go  under  the  boiler  and  tighten 
the  plug.  There  was  also  evidence  given  which  tended 
to  show  that  the  deceased  made  this  statement  to  his 
father  before  his  death,  "You  told  me,  father,  when  I 
was  employed,  to  obey  instructions  of  my  superiors,  and, 
in  obedience  to  the  command  of  Mr.  Warren,  I  went  un- 
der the  engine." 

This  latter  evidence,  although  it  may  not  have  been 
proper,  appellant  took  no  exceptions  to  its  admission, 
and  it  was  before  the  jury  for  their  consideration.     We 


78  APPELLATE  COURT  OF   INDIANA, 

Louisville,  Evansville  and  St.  Louis  Consolidated  R.  R.  Co.  r.  Berry. 

think  the  jury  might  have  inferred  the  want  of  contribu- 
tory negligence  on  the  part  of  the  deceased.  Although 
not  necessary  to  the  decision  of  this  case,  we  may  say,  in 
support  of  the  presumption  in  favor  of  the  validity  of  the 
judgment  of  the  circuit  court,  that  there  was  evidence 
from  which  the  jury  might  have  inferred  negligence  on 
the  part  of  the  appellant,  and  that  there  was  no  assump- 
tion of  the  extraordinary  risk  on  the  part  of  the  deceased. 

Within  the  whole  range  of  judicial  inquiry,  there  are 
but  few  questions  that  are  more  peculiarly  and  exclu- 
sively within  the  province  of  the  jury  than  those  of  neg- 
ligence and  the  want  of  contributory  negligence. 

True,  there  are  cases,  when  the  facts  are  undisputed 
and  only  one  inference  can  be  legitimately  drawn,  in 
which  the  court  may,  as  a  matter  of  law,  rule  negligence 
or  no  negligence,  contributory  fault  or  the  want  of  con- 
tributory fault.  But  such  cases  are  rare  and  exceptional. 
If  the  facts  are  in  dispute,  it  is  the  province  of  the  jury 
to  determine  them.  But  it  frequently  occurs  that  the 
facts  are  undisputed  or  conceded,  and  still  the  question 
of  negligence  or  want  of  contributory  negligence  is  one 
for  the  jury.  If,  from  such  facts,  two  inferences  legiti- 
mately arise,  the  law  recognizes  the  superior  ability  of 
the  jury  to  determine  which  inference  shall  prevail.  An 
act,  under  some  circumstances,  may  constitute  negli- 
gence, while  the  same  act,  under  different  circumstances, 
may  not  constitute  negligence  at  all. 

The  jurors,  in  their  callings  and  experiences,  have 
usually  come  in  contact  with,  and  observed,  the  conduct 
of  men  under  varied  conditions.  It  is  this  diversity 
which  gives  value  to  their  unanimous  judgment.  Col- 
lectively, they  are  more  capable  of  determining  how  an 
ordinarily  prudent  man  would  act  under  given  condi- 
tions than  judges  of  courts,  whose  experiences  are  usually 
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confined  to  one  calling,  and  who  are  proverbially  prone 
to  generalize  and  follow  precedents. 

We  have  adverted  to  these  principles  for  the  purpose 
of  calling  attention  to  the  diflSculties  tHat  beset  a  court, 
and  especially  an  appellate  court,  when  it  is  asked  to 
disturb  the  verdict  of  a  jury  on  the  question  of  contribu- 
tory negligence.  The  trial  court  is  clothed  with  super- 
visory powers  over  questions  of  fact  arising  on  the  trial. 
It  may  weigh  the  evidence,  as  well  as  the  jury,  and  if, 
in  its  judgment,  the  jury  has  made  a  mistake,  it  may 
grant  a  new  trial. 

An  appellate  court  will  not  weigh  the  evidence  when 
it  is  conflicting,  and  an  appellate  court  should  not  dis- 
turb the  verdict  of  a  jury,  when,  from  the  undisputed 
facts  or  from  the  probable  proven  facts,  two  inferences 
may  be  legitimately  drawn.  To  do  so  would  be  to  sub- 
stitute the  judgment  of  the  court  for  that  of  the  jury,  and 
subvert  the  whole  theory  of  the  law  bearing  upon  this 
subject. 

Petition  overruled. 

Filed  Feb.  22,  1894. 

Dissenting  Opinion. 

Ross,  J. — I  can  not  concur  in  the  opinion  of  the  ma- 
jority of  the  court  for  several  reasons,  namely:  First. 
Because  the  deceased  was  injured  in  the  performance  of 
his  duties,  by  reason  of  a  danger  which  was  an  incident 
of  the  service,  with  the  hazards  of  which  he  was  familiar. 
Second.  The  evidence  wholly  fails  to  show  any  negli- 
gence of  the  appellant,  which  caused  the  injury,  and, 
third.  There  is  no  evidence,  either  direct  or  circum- 
stantial, from  which  a  jury  might  reasonably  infer  that 
the  deceased  was  free  from  fault,  while  there  is  positive, 
unqualified  and  undisputed  evidence  that  the  injury  was 
the  result  of  his  own  acts  alone. 
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Ordinarily,  it  would  seem  unnecessary  to  cite  au- 
thorities to  sustain  the  legal  propositions  upon  which 
my  reasons  for  digsenting,  as  above  enumerated ,  are  based, 
but  I  deem  it  necessary  here,  in  view  of  the  fact  that  the 
opinion  announced  by  the  majority  of  the  court,  not  only 
ignores,  but  overrules,  legal  principles  long  and  firmly 
settled  in  every  State  of  the  Union,  except,  perhaps,  in 
those  States  where  the  rule  of  degrees  of  negligence  pre- 
vails. For  the  purposes  of  this  opinion,  however,  I  will 
not  attempt  to  collect  the  decisions  of  the  courts  of  other 
States,  but  will  simply  cite  those  of  our  own  courts. 

A  servant,  engaging  in  the  service  of  a  master,  as- 
sumes all  the  risks  naturally  incident  to  the  services  to 
be  performed.  Taylor  v.'  Wootariy  1  Ind.  App.  188; 
Parke  County  Coal  Co.  v.  Barth,  5  Ind.  App.  159;  In- 
dianapolis Union  R.  W,Co.  v.  Ott,  35  N.  E.  Rep.  517;  Lake 
Shore,  etc,  R,  W.  Co,  v.  McCormick,  74  Ind.  440;  Brazil, 
etc,  Coal  Co,  v.  Cain,  98  Ind.  282;  Louisville,  etc.,  R. 
W.  Co.  V.  Frawley,  110  Ind.  18;  Griifin  v.  Ohio,  etc.,  R. 
W.  Co.,  124  Ind.  326;  Brazil  Block  Coal  Co.  v.  Hoodlet, 
129  Ind.  327;  Louisville,  etc.,  R.  W.  Co.  v.  Banning, 
Admr.,  131  Ind.  528. 

This  principle  applies  as  well  to  the  employment  of 
minors  as  to  adults.  Taylor  v.  Wootan,  supra;  Louis- 
ville, etc.,  R.  W.  Co.  V.  Berry,  2  Ind.  App.  427;  Pitts- 
burgh, etc.,  R.  W.  Co.  V.  Adams,  105  Ind.  151. 

In  order  that  the  appellee  should  be  entitled  to  recover, 
it  was  necessary  for  him  to  prove,  not  only  that  the  ap- 
pellant was  negligent  in  the  performance  of  some  duty 
owing  from  it  to  the  deceased,  but  that  such  negligence 
of  the  appellant  was  the  proximate  cause  of  the  injury 
complained  of.  Pennsylvania  Co.  v.  Hensil,  70  Ind. 
569;  City  of  Greencastle  v.  Martin,  74  Ind.  449;  Pitts- 
burgh, etc.,  R.  W.  Co.  V.  Conn,  104  Ind.  64. 

He  must  also  prove  that  the  deceased  in  no  way  con- 
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tributed  to  his  own  injury.  Toledo,  etc.,  R.  W,  Co.  v. 
Brannagan,  Adrnx.,  75  Ind.  490;  Cincinnati,  etc.,  R. 
W.  Co.  V.  Hiltzhauer,  99  Ind.  486;  Indiana,  etc.,  R. 
W.  Co.  V.  Green,  Admx.,  106  Ind.  279. 

The  contributory  negligence  of  a  minor  will  defeat  his 
right  to  recover,  the  same  as  if  he  were  an  adult.  Stew- 
art V.  Patrick,  5  Ind.  App.  50;  Chicago,  etc.,  R.  W.  Co. 
V.  Harney,  28  Ind.  28;  Atlas  Engine  Works  v.  Randall, 
100  Ind.  293,  and  cases  cited. 

The  undisputed  facts  in  this  case  are,  that  three  months 
prior  to  the  receipt  of  the  injury  complained  of  the  de- 
ceased, a  boy  eighteen  years  of  age,  grown  and  fully  de- 
veloped physically  and  mentally,  was  employed  by  the 
appellant  as  ''boiler  washer,"  whose  duty  it  was,  among 
other  things,  to  go  under  the  engines,  remove  the  plugs, 
and  clean  out  and  wash  the  boilers,  and  then  to  replace 
the  plugs  and  see  that  they  were  safe;  that  the  deceased, 
at  the  time  he  took  employment,  was  warned  of  the  dan- 
gers incident  to  the  services  he  was  to  render,  and  fully 
directed  as  to  how  the  work  should  be  done,  in  addition 
to  which  an  experienced  man  accompanied  him  and 
showed  him  how  to  perform  his  duties. 

On  several  other  occasions  prior  to  his  injury,  the  de- 
ceased was  warned  of  the  dangers  of  his  undertaking  and 
fully  instructed  concerning  the  manner  in  which  he 
should  do  the  work  and  not  run  any  unusual  risk  of  be- 
ing injured;  that  a  short  time  prior  to  his  injury  he  went 
under  the  engine  which  was  afterward  the  cause  of  his 
injury,  and,,  removing  the  mud  plugs,  cleaned  and 
washed  the  boiler,  preparatory  to  the  engine  being 
steamed  up  and  sent  out  upon  the  road. 

After  the  engine  was  steamed  up,  it  was  discovered  that 
steam  was  escaping  from  the  mud  plug  which  he  had 
Vol.  9—6 
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taken  off  in  cleaning  the  boiler,  but  whether  the  escape 
was  caused  by  its  not  having  been  screwed  back  on  suf- 
ficiently tight  by  him,  or  because  improperly  put  on  by 
getting  the  threads  crossed,  or  because  the  threads  were 
so  worn  that  they  would  not  hold  securely,  is  not  clear, 
as  the  evidence  upon  this  point  is  conflicting;  that  the 
deceased  took  a  wrench  and  went  under  the  engine  for 
the  purpose  of  tightening  the  plug,  and  while  in  the  act 
of  so  doing  was  so  badly  scalded  and  burned  that  he 
shortly  afterwards  died  from  the  effects  thereof.  Whether 
he  went  under  the  engine  in  obedience  to  the  direction 
of  the  appellant's  ''round-house  foreman,"  or  of  his  own 
accord  and  unknown  to  any  of  appellant's  other  em- 
ployes, is  also  uncertain  on  account  of  a  conflict  in  the 
evidence. 

From  these  facts  it  is  impossible  to  say  that  the  ap- 
pellant was  remiss  in  any  duty  owing  to  the  deceased. 
It  can  not  be  said  that  it  was  negligent  in  furnishing 
him  with  defective  machinery,  because  it  was  his  duty 
to  look  after  and  repair  the  defect  complained  of,  and 
the  evidence  shows  that  it  was  the  deceased  himself  who 
put  in  the  plug  which  either  blew  off  or  was  taken  off 
by  him,  permitting  the  steam  to  escape,  resulting  in  his 
injury. 

Although  the  deceased  was  a  minor,  the  evidence 
shows  that  he  was  of  suflBcient  age,  intelligence  and  ex- 
perience to  understand  the  dangers  of  the  service  and 
the  necessity  for  being  careful  in  the  performance  thereof. 
If,  by  his  own  mistake  or  negligence,  he  was  injured,  he 
would  have  no  right  of  action  against  the  appellant.  If 
the  deceased  could  not  have  recovered  had  he  lived,  the 
appellee  can  not  recover. 

To  hold  the  appellant  answerable  to  a  servant  for  his 
own  acts,  is  contrary  to  all  known  law. 

But  another,  and  equally  fatal,  objection  to  appellee's 
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right  to  recover  is  presented  by  the  evidence,  in  that 
three  witnesses  testified  that  the  deceased,  immediately 
after  the  accident,  said  ''There  is  no  one  to  blame  for 
this  but  myself.  I  turned  the  plug  the  wrong  way." 
This  evidence  is  not  only  uncontradicted,  but  is  all  the 
evidence  pro  or  con  upon  the  subject  as  to  whether  or 
not  the  deceased  was  free  from  fault. 

It  is  the  opinion  of  the  majority  of  the  court  that,  al- 
though this  was  all  the  evidence  upon  that  question,  yet 
the  jury  had  a  right  to  disbelieve  it  if  they  saw  fit  and 
find  that  it  was  not  his  fault,  but  the  fault  of  appellant. 

To  sustain  a  verdict,  in  a  case  of  this  character,  where 
neither  the  aflBrmative  evidence  nor  the  circumstances 
show  freedom  from  contributory  negligence  of  the  in- 
jured party,  is  to  overthrow  a  principle  firmly  settled  by 
the  decisions  of  the  Supreme  Court  of  this  State.  The 
right  to  overrule  the  Supreme  Court  was  specially  with- 
held from  this  court  by  the  Legislature  when  it  created 
the  court.  Section  25  of  act  approved  February  28, 
1891  (Acts  1891,  page  44). 

I  think  the  judgment  of  the  court  below  should  be  re- 
versed and  a  new  trial  granted. 

Filed  Nov.  23, 1893. 


No.  1,168. 
Van  Vleck  v.  Thomas  kt  al. 

Falsr  Imprisonmbnt. — Damages. — Becovery  .—Presumption. — Inference^ 
—Province  of  Jury. — Mittimus. — Justice  of  the  Peace. — Appellate  Court 
Practice. — In  an  action  for  damages,  on  the  bond  of  a  justice  of  the 
peace,  for  illegal  imprisonment  on  a  mittimas  issued  by  the  justice, 
it  appears  that  the  mittimus  bears  date  of  August  21,  1889.  The  trial 
was  begun  on  the  same  day,  but  the  signature  to  the  docket  entry 
bears  date  of  August  22, 1889,  the  trial  and  judgment  all  appearing  to 
be  in  one  and  the  same  entry.  The  oral  testimony  does  not  disclose 
when  the  judgment  was  entered  and  signed.    The  jury,  in  answer 
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to  interrogatories,  found  that  the  judgment  had  heen  rendered  at 
the  time  the  mittimus  was  issued. 

Held,  that  on  such  state  of  the  record  and  with  the  conflicting  pre- 
sumptions arising  thereon,  the  jury  were  warranted  in  drawing  the 
inference  that  the  judgment  was  rendered  before  the  mittimus  was 
issued,  and  that,  therefore,  the  appellate  tribunal  will  not  weigh  the 
evidence  or  draw  a  contrary  inference. 

Appkllatb  Court  Pbacticb.  —  Beeovery .  —  Inference .  —  Evidence.  — 
Where  there  is  no  evidence  to  support  the  verdict  of  the  jury,  the 
appellate  tribunal  will  reverse  the  judgment  based  thereon,  but  if 
the  evidence  is  evenly  balanced  as  to  a  material  point  in  issue,  the 
party  having  the  onus  can  not  recover,  and  if  the  jury  or  court  may 
fairly  and  reasonably  draw  either  of  two  inferences  from  the  evi- 
dence, the  appellate  court  will  not  undertake  to  say  which  inference 
should  be  drawn. 

Harmless  Error.. — Instructions  to  Jury — Finding. — In  an  action  for 
damages  for  illegal  commitment  to  jail,  instructions  defining  the 
rights  of  the  parties  in  the  event  the  jury  should  find  that  the  mitti- 
mus was  issued  before  the  judgment  was  rendered,  were  rendered 
harmless,  if  erroneous,  when  the  jury  found  that  the  judgment  was 
rendered  before  the  mittimus  was  issued. 

Ross,  J.,  dissents. 

From  the  Elkhart  Circuit  Court. 
J.  S.  Dodge  and  H.  C.  Dodge,  for  appellant. 
J.  H.  Baker,  F.  E.  Baker,  0.  F.  Chamberlain  and  P. 
L.  Turner,  for  appellees. 

Davis,  C.  J. — ^This  was  an  action  instituted  by  appel- 
lant  against  appellee  Thomas,  who  was  a  justice  of  the 
peace,  and  the  sureties  on  his  official  bond,  to  recover 
damages  on  account  of  the  alleged  unlawful  committal 
of  appellant  to  jail  on  an  illegal  mittimus  issued  by  said 
justice. 

The  principal  contention  of  counsel  for  appellant  in 
this  court  is,  that  the  verdict  of  the  jury  in  the  trial  court 
against  appellant  was  not  sustained  by  sufficient  evi- 
dence, and  was  contrary  to  law. 

The  facts,  as  disclosed  by  the  evidence,  are  substan- 
tially as  follows:  That  one  Beerup  recovered  a  judgment 
against  appellant  for  $59.65;  that  appellant  was  a  travel- 
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ing  salesman,  receiving  a  salary  of  thirty-two  hundred 
dollars  a  year;  that  proceedings  capias  ad  satisfaciendum 
were  commenced  against  appellant  before  said  justice. 
R.  S.  1881,  sections  1558  to  1565,  inclusive;  that  on 
Wednesday,  August  21,  1889,  the  respective  parties  ap- 
peared with  their  attorneys  before  the  justice,  and,  with- 
out objection,  entered  upon  and  proceeded  with  thQ  trial; 
that  the  trial  was  concluded  between  10  and  11  o'clock 
that  night,  and  the  justice  found  that  appellant  then  had 
forty  dollars  on  his  person  and  also  a  watch  at  his  room, 
which  he  fraudulently  withheld  and  refused  to  apply  on 
said  judgment;  that  on  failure  to  surrender  the  same,  as 
ordered,  the  justice  issued  the  mittimus,  in  pursuance  of 
which  the  appellant  was  placed  in  custody  of  the  sheriff 
at  midnight,  where  he  remained  until  the  following  Sat- 
urday, when  he  was  released. 

The  mittimus  bears  the  date  of  August  21,  1889.  The 
entry  shows  that  the  trial  was  begun  on  the  21st,  but 
the  signature  of  the  justice  to  the  concluding  part  thereof 
bears  the  date  of  August  22d.  The  trial  and  judgment  all 
appear  to  be  in  one  and  the  same  entry.  The  oral  testi- 
mony does  not  disclose  when,  in  fact,  the  judgment  was 
entered  and  signed,  whether  before  or  after  the  mittimus 
was  issued.  The  date  of  the  signature  of  the  justice  to 
the  judgment  indicates  that  the  mittimus  was  issued  be- 
fore the  judgment  was  signed,  because  the  mittimus  was 
issued  on  the  21st,  but  the  mittimus,  after  setting  out  in 
due  form  the  preliminary  proceedings,  proceeds  to  recite 
that,  * 'wherein  the  court  has  found  that  said  W.  W.  Van 
Vleck  withholds  fraudulently  and  conceals,  so  that  exe- 
cution can  not  be  levied  on  the  same,  with  a  view  to  de- 
fraud said  Beerup,  forty  dollars,  lawful  money  of  the 
United  States  of  America,  and  one  oreide  watch  of  the 
value  of  ten  dollars,  and,  whereas,  said  Van  Vleck  has 
been  ordered  to  turn  the  same  over  to  the  court,  and, 
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whereas,  said  Van  Vleck  refuses  to  turn  the  same  over,'* 
etc. 

The  theory  of  appellant's  complaint  is  that  the  mitti- 
mus was  unlawfully  and  illegally  issued  by  the  justice 
.before  any  judgment  was  rendered.  The  statute  pro- 
vides that  when  '*the  defendant  be  in  actual  custody, 
judgment  shall  be  entered  and  signed  immediately."  R. 
S.  1881,  section  1489. 

The  burden  was  on  appellant  to  prove  by  a  preponder- 
ance of  the  evidence,  that  the  mittimus  was  issued  be- 
fore the  judgment  was  in  fact  entered  and  signed,  and 
the  question  for  our  consideration  is  whether  the  date  of 
the  signature  of  the  justice  to  the  entry,  including  the 
judgment,  is  conclusive  under  the  circumstances  dis- 
closed as  to  the  time  when  the  judgment  was  entered  and 
signed.  The  jury,  in  answers  to  interrogatories,  find 
that  the  judgment  had  been  rendered  at  the  time  the 
mittimus  was  issued. 

It  is  conceded,  or  at  least  it  is  not  controverted,  that 
if  the  judgment  was  rendered  before  the  mittimus  was 
issued  the  verdict  was  right. 

The  evidence  discloses  that  the  attorney  for  appellant 
was  present  at  the  trial  before  the  justice  and  accom- 
panied him  to  the  jail  at  the  time  he  was  confined  on  the 
mittimus,  and,  farther,  that  appellee  Thomas  was  pres- 
ent at  the  trial  in  the  court  below,  as  a  witness  in  behalf 
of  appellant,  and  yet  no  effort  was  made,  except  such  in- 
ferences as  may  be  drawn  from  the  papers  and  record  of 
the  justice  and  the  attending  circumstances,  to  prove 
that  the  mittimus  was  in  fact  issued  before  the  judgment 
was  entered  and  signed.  There  are  several  contradict- 
ory presumptions  arising  on  the  record  as  it  comes  to  us. 

First.  The  presumption  that  the  justice  did  his  duty 
and  that  the  judgment  was  entered  and  signed  immedi- 
atelv. 
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Second.  The  presumption  that  the  mittimus  speaks 
the  truth. 

Third.  The  presumption  that  the  date  of  the  signature 
of  the  justice  to  the  judgment  is  correct. 

On  this  state  of  the  record  and  with  these  conflicting 
presumptions,  the  jury  were,  in  our  opinion,  warranted 
in  drawing  the  inference  that  the  judgment  was  rendered 
before  the  mittimus  was  issued,  and,  therefore,  this  court 
should  not  weigh  the  evidence  or  draw  the  contrary  in- 
ference. 

As  it  was  incumbent  on  appellant  to  prove  his  case,  he 
should  have  made  this  point  clear.  If  he  had  introduced 
proof  showing  that  in  fact  the  mittimus  was  issued  be- 
fore the  judgment  was  entered  and  signed,  and  such  proof 
had  not  been  contradicted,  this  court  would  have  then  re- 
viewed the  evidence  on  that  question,  but  in  the  uncer- 
tain and  contradictory  state  of  the  papers  and  record,  we 
can  not  reverse  the  judgment  of  the  court  below,  because 
the  inference  might  reasonably  be  drawn  therefrom  that 
the  mittimus  was  issued  before  the  justice  entered  and 
signed  the  judgment  on  his  docket. 

Where  the  evidence  is  evenly  balanced  as  to  a  material 
point  in  issue,  the  party  on  whom  the  burden  rests  to 
establish  such  issue  can  not  recover,  or  where  the  jury 
or  trial  court  may  fairly  and  reasonably  draw  either  of 
two  inferences  from  the  evidence,  an  appellate  court  will 
not  undertake  to  say  which  of  the  inferences  should  be 
drawn.  Where  there  is  no  evidence  to  support  the  ver- 
dict of  the  jury,  this  court  will  reverse  the  judgment  based 
thereon,  but  the  complaining  party,  in  order  to  succeed 
on  such  a  proposition  here,  must  show  a  clear  case. 

In  this  connection,  we  invite  attention  to  the  case  of 
Martin  v.  Pifer,  96  Ind.  245;  but,  in  view  of  the  conclu- 
sion we  have  reached,  it  is  not  necessary  to  discuss  what 
bearing,  if  any,  it  would  have  on  the  question  as  to  the 
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effect  of  the  failure  of  the  justice  to  sign  the  judgment 
before  the  mittimus  was  issued,  if  such  fact  had  been 
established.  Neither  is  it  necessary  to  consider  the  ob- 
jections urged  to  the  instructions.  The  instructions  of 
which  complaint  is  made  undertook  to  state  the  law 
and  define  the  rights  of  the  parties  in  the  event  the  jury 
should  be  of  the  opinion  that  the  mittimus  was  issued 
before  the  judgment  was  rendered,  but  as  the  jury  found 
that  the  judgment  was  rendered  first,  these  instructions, 
if  erroneous  ( a  question  we  do  not  decide),  were  harm- 
less. 

There  is  no  error  in  the  record  requiring  a  reversal  of 
the  judgment  of  the  court  below. 

Judgment  aflBirmed. 

Ross,  J.y  dissents. 

Reinhard,  J.,  absent. 

Filed  Dec.  13, 1893 ;  petition  for  a  rehearing overroled  Mar.  6, 1S94. 


No.  956, 

Gilbert  v.  Estate  of  Swain. 

Witness.  —  Competemcy. —  Hustnimi  and  Wife,  —  DecedttU^a  BUate. — 
ITarrflr. — ^Where  a  wife  is  a  party  to  a  soit,  and  incompetent  to  tes- 
tify in  her  own  behalf,  the  adverse  party  may  waive  sach  incom- 
petency and  make  her  a  witness  in  the  case ;  bot  sach  waiver  would 
not  render  her  husband  a  competent  witness  in  her  behalf,  his  atatus 
being  fixed  by  statute. 

From  the  Wayne  Circuit  Court. 
T.  /.  5'u:y.  for  appellant. 
/.  F.  A7^^<r«/.  for  appellee. 

LoTZ.  J. — ^The  appellant  was  the  plaintiff  below.    She 
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filed  a  claim  against  the  estate  of  appellee's  decedent, 
founded  on  three  promissory  notes.  The  claim  was  re- 
jected.    No  special  answer  was  filed. 

The  cause  was  tried  by  a  jury  and  a  verdict  returned 
for  the  appellee,  and  judgment  thereon  followed. 

On  the  trial  of  the  cause,  the  appellee,  among  other 
things,  sought  to  show  that  the  notes  were  executed  with- 
out any  consideration. 

Before  the  trial  of  the  cause,  the  appellee  examined 
the  appellant,  in  accordance  with  section  510,  R.  S.  1881; 
and  on  the  trial  of  the  cause  called  and  examined  her  as 
a  witness,  according  to  section  509,  R.  S.  1881,  and  sec- 
tion 19,  Elliott's  Supp.  Upon  both  of  these  examina- 
tions, the  appellee  interrogated  her  fully  concerning  the 
execution  and  the  consideration  of  the  notes.  The  ex- 
amination taken  before  the  trial  was  given  in  evidence 
by  the  appellee. 

At  the  trial,  and  after  the  appellee's  evidence  had 
closed,  the  appellant  called  her  husband,  Josiah  B.  Gil- 
bert, as  a  witness  for  her,  and  in  rebuttal  propounded  to 
him  several  questions  in  relation  to  the  consideration  of 
the  notes.  The  appellee  objected  to  these  questions  upon 
the  ground  and  for  the  reason  that  said  Josiah  B.  Gilbert 
was  the  husband  of  the  appellant,  and  was,  for  that  rea- 
son, not  a  competent  witness. 

Counsel  for  appellant  stated  to  the  court  what  he  pro- 
posed to  prove  by  the  witness,  from  which  it  appears  that 
the  witness  would,  had  he  been  permitted  to  testify,  have 
stated  that  the  deceased  signed  the  notes  and  that  he  de- 
livered to  her  the  money  consideration  therefor. 

The  court  sustained  the  objection  and  excluded  the 
testimony.  This  ruling  is  properly  assigned  as  a  cause 
for  a  new  trial. 

The  testimony  was  excluded  upon  the  theory  that  the 
appellant's  husband  was  an  incompetent  witness  in  her 


90  APPELLATE  COURT  OF   INDIANA, 


Gilbert  v.  Estate  of  Swain. 


behalf.  When  the  husband  or  wife  is  a  party  to  a  suit 
and  not  a  competent  witness  in  his  or  her  own  behalf, 
the  other  shall  also  be  excluded.  Section  501,  R.  S.  1881. 

Mrs.  Gilbert,  the  appellant,  was  unquestionably  an  in- 
competent witness  under  section  498,  R.  S.  1881.  She 
had  instituted  a  proceeding  to  obtain  an  allowance  against 
the  estate  of  a  deceased  person;  her  interest  was  adverse 
to  such  estate.  By  section  509,  supra,  any  party  to  an 
action  may  be  examined  as  a  witness,  at  the  instance  of 
the  adverse  party. 

It  is  also  provided  by  section  19,  Elliott's  Supp.  (sec- 
tion 510,  Burns,  R.  S.  1894),  that  a  party  to  such  suit 
shall  have  the  right  to  call  and  examine  any  party  ad- 
verse to  him  as  a  witness,  or  the  court  may,  in  its  dis- 
cretion, require  any  party  to  the  suit,  or  other  person,  to 
testify.  By  these  two  sections  an  adverse  party  always 
has  it  in  his  power  to  make  such  incompetent  witness 
competent.  An  incompetent  witness  is  one  who  does 
not  answer  the  requirements  of  the  law;  not  legally  able 
or  qualified  to  give  testimony.  The  objection  does  not 
go  to  the  evidence  itself,  but  to  the  person. 

The  policy  of  the  law  in  precluding  an  adverse  party 
from  testifying  when  a  judgment  or  allowance  is  sought 
against  the  estate  of  a  deceased  person,  is  to  prevent  the 
living  from  taking  an  unfair  advantage  of  the  estate  of 
the  dead. 

The  law  further  recognizes  that  it  may  sometimes  be 
to  the  advantage  of  the  estate,  and  conducive  to  the  ends 
of  justice,  to  permit  an  adverse  party  or  incompetent 
witness  to  testify;  and  to  this  end  it  has  given  to  the 
personal  representatives  of  the  deceased  the  right  to  ex- 
ercise a  discretion  in  making  an  incompetent  witness 
competent.  If  a  party  puts  an  incompetent  witness  on 
the  stand,  by  exercising  any  power  which  he  possesses 
over  the  witness,  he  accredits  such  witness  with  compe- 
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tency  and  renders  him  entirely  competent  in  the  cause, 
to  be  used  by  either  party  to  the  suit.  Seip  v.  Storch, 
52  Pa.  St.  210;  Turner  v.  Watersoyi,  4  W.  &  S.  171; 
Chateau  v.  Thompson,  3  Ohio  St.  424. 

When  the  appellee  called  and  made  the  appellant  a 
witness  her  incompetency  was  waived,  and  she  thereaf- 
ter became  a  competent  witness  for  either  party  to  the 
action.  The  status  of  her  husband,  however,  is  fixed  by 
the  statute.  He  is  rendered  an  incompetent  witness  in 
her  behalf.  When  the  appellee  waived  the  incompe- 
tency of  the  appellant,  she  did  not  thereby  waive  the  in- 
competency of  the  appellant's  husband.  In  actions 
against  the  estates  of  deceased  persons,  the  design  of  the 
law  in  permitting  the  personal  representative  to  waive 
the  incompetency  of  the  adverse  party  is  to  promote  the 
ends  of  justice  by  acquiring  such  facts  as  are  peculiarly 
within  the  knowledge  of  such  party.  In  securing  this 
end,  it  was  not  the  purpose  of  the  statute  to  make  the 
husband  a  competent  witness. 

The  other  cause  for  a  new  trial  discussed  by  counsel  is 
that  the  verdict  is  not  sustained  by  sufficient  evidence. 

We  have  examined  the  evidence,  and  find  it  conflict- 
ing. This  court  is  not  warranted  in  disturbing  the  judg- 
ment under  such  circumstances. 

Judgment  affirmed^  at  costs  of  appellant. 

Ross,  J.,  absent. 
Filed  Feb.  1, 1894. 
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No.  866. 

The  Pittsburgh,  Cincinnati  and  St.  Louis  Railway 
Company  v.  Bennett,  Administratrix. 

Tort. — Negligence, — Matter  of  Proof  . — Presumption, — Due  Care, — Con- 
tributory Neglig ence, —Recovery . — In  an  action  in  tort,  the  plaintiff 
must  show  not  only  that  the  defendant  was  g:uilty  of  a  breach  of 
duty  causing  the  injury,  but  he  must  also  establish,  by  proof,  direct 
or  circumstantial,  that  he  was  free  from  negligence  contributing  to 
such  injury ;  and  the  proof  of  due  care  on  the  part  of  the  plaintiff 
can  not  be  supplied  by  the  presumption  of  due  care  arising  from  the 
fact  that  a  person  is  naturally  inclined  to  avoid  danger  rather  than 
to  encounter  it.  Such  presumption  of  due  care  may  arise  where  there 
are  facts  and  circumstances  in  evidence  upon  which  the  presump- 
tion could  be  properly  based,  but  the  facts  and  circumstances  show- 
ing the  conduct  of  the  injured  party  at  the  time  of  the  accident  must 
be  made  to  appear  before  he  can  recover. 

Railroad. — Negligence. — Failure  to  Give  Signals, — Higher  Bate  of  Speed 
than  Allowed  by  Ordinance. —  When  Not  Misleading  Circuinstanees, — 
The  negligent  acts  of  the  servants  of  a  railway  company  in  failing  to 
give  the  proper  signals,  and  in  running  the  train  at  a  higher  rate  of 
speed  than  the  city  ordinance  permits,  can  not  in  any  way  excuse  a 
person]  about  to  go  upon  the  track  from  using  the  proper  precau- 
tions to  avoid  injury ;  for  such  conduct  could  not  be  considered  as 
misleading  to  a  person,  when  he  might  easily  have  seen  the  ap- 
proaching train  if  he  had  but  looked  in  the  direction  whence  it  was 
coming. 

From  the  Clarke  Circuit  Court. 

S,  Stansifer,  for  appellant. 

L.  A,  Douglass  and  W,  D.  Man^hall,  for  appellee. 

LoTZ,  J. — The  appellee  was  the  plaintiff  below.  She 
brought  this  action  to  recover  damages  for  the  death  of 
her  decedent,  alleged  to  have  been  caused  by  the  negli- 
gence of  the  appellant. 

A  demurrer  was  sustained  to  the  first  paragraph  of  her 
complaint. 

The  second   paragrapli  charged  in  brief,  that  on  the 


NOVEMBER  TERM,  1893.  93 

The  Pittsburgh,  Cincinnati  and  St.  Louis  Ry.  Co.  v.  Bennett,  Admx. 

12th  day  of  April,  1891,  the  evening  passenger  train 
from  Indianapolis,  belonging  to  the  defendant,  was  be- 
ing carelessly  and  negligently  run  over  its  track  in  the 
city  of  Jefferson ville,  at  a  place  where  Ninth  street  crosses 
Wall  street,  at  a  high  rate  of  speed,  to  wit,  forty  miles 
per  hour,  and  in  violation  of  an  ordinance  of  said  city  of 
Jeffersonville,  which  ordinance  forbade  the  running  of 
trains  on  said  street  at  a  greater  rate  of  speed  than  four 
miles  per  hour;  that  while  the  decedent  was  passing  on 
foot  along  and  over  said  track  and  crossing,  he  was 
struck  by  said  passenger  train  and  killed,  without  any 
fault  or  negligence  on  his  part,  and  solely  on  account  of 
the  negligence  of  the  defendant;*  that  the  place  where 
the  decedent  was  passing  along  and  over  defendant's 
track  when  killed  was  a  public  street  and  crossing,  and 
was  traveled  by  a  large  number  of  persons  at  all  times 
of  the  day  and  evening,  which  fact  was  well  known  to 
the  defendant;  that  the  decedent,  while  passing  along 
and  over  said  track,  as  aforesaid,  looked  and  listened  in 
the  usual  manner,  and  saw  said  train  advancing  close 
upon  him  at  the  very  unusual  and  high  rate  of  speed 
aforesaid,  and  being  thus  suddenly  and  unexpectedly 
confronted  with  imminent  danger  and  peril  was  over- 
come, and,  losing  his  presence  of  mind,  was  unable  to 
escape  in  time  to  save  his  life;  that  if  said  train  had 
been  going  at  the  usual  and  lawful  rate  of  speed,  deced- 
ent would  not  have  been  overcome  with  fright  and  would 
have  seen  said  train  in  time  to  have  avoided  being  struck; 
that  said  decedent  left  surviving  him  the  plaintiff,  his 
widow,  and  five  childi-en;  that  plaintiff  has  been  duly 
appointed  administratrix  of  his  estate. 

The  third  paragraph  differs  from  the  second,  in  that 
it  avers  that  the  usual  rate  of  speed  at  which  trains  are 
run  along  said  street  is  much  less  than  forty  miles  per 
hour;  that  defendant  had  no  watchman  or  flagman  at 
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said  crossing,  and  failed  and  neglected  to  ring  the  bell 
or  sound  the  whistle,  or  give  any  other  signals  of  warn- 
ing, when  approaching  said  crossing;  that  the  decedent 
looked  and  listened  in  the  usual  manner  in  time  to  have 
escaped  from  danger  from  a  train  moving  along  said 
track  in  the  usual  way  and  at  the  usual  rate  of  speed. 
The  allegation  that  *4f  said  train  had  been  going  at  the 
usual  and  lawful  rate  of  speed  decedent  would  not  have 
been  overcome  with  fright,  and  would  have  seen  the 
train  in  time  to  have  avoided  being  struck,"  is  omitted. 
Otherwise  the  two  paragraphs  are  alike. 

A  demurrer  was  overruled  to  each  of  these  paragraphs. 
There  was  an  answer  in  denial  filed,  a  trial  by  jury,  and 
verdict  in  favor  of  appellee  in  the  sum  of  $1,000.  A 
motion  for  a  new  trial  was  overruled,  and  judgment  on 
the  verdict  followed. 

The  errors  assigned  are  the  overruling  of  the  de* 
murrers  to  the  second  and  third  paragraphs  of  complaint, 
and  the  overruling  of  the  motion  for  a  new  trial.  Each 
paragraph  contains  the  general  averment  that  the  de- 
ceased ''was  struck  and  killed  without  any  fault  or  neg- 
ligence on  his  part,  and  solely  on  account  of  the  negli- 
gence of  the  defendant." 

It  has  often  been  decided  that  the  averment  that  the 
plaintiff  was  without  fault  is  of  a  technical  character; 
and,  as  a  matter  of  pleading,  it  makes  the  complaint  good 
in  that  respect  against  all  mere  inferences  of  contributory 
negligence,  unless  the  inference  arises  as  a  necessary 
legal  conclusion  from  the  facts  stated.  We  do  not  lose 
sight  of  the  rule  that  ordinarily  the  specific  facts  will 
control  the  general  averment  if  they  make  it  clear  that 
there  was  contributory  negligence.  But  so  long  as  the 
specific  facts  do  not  force  the  legal  conclusion  that  there 
was  contributory  fault,  the  averment  that  there  was  no 
such  fault  entitles  the  plaintiff  to  have  it  submitted  to 
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the  jury  as  a  question  of  fact  whether  or  not  there  was 
such  negligence.  Town  of  Salem  v.  Goller,  76  Ind.  291; 
Pittsburgh,  etc.,  jR.  W.  Co.  v.  Wright,  80  Ind.  182;  Evans- 
ville,  etc.,  R.  R.  Co.  v.  Crist,  116  Ind.  446;  Ohio,  etc., 
R.  W.  Co.  V.  Walker,  113  Ind.  196,  and  cases  there  col- 
lected. 

We  are  of  the  opinion  that  there  are  no  special  facts 
averred  in  either  paragraph  from  which  an  inference  of 
contributory  negligence  arises  as  a  matter  of  law. 

Each  paragraph  was  sufficient  to  withstand  the  de- 
murrer. It  is  contended  that  the  evidence  wholly  fails 
to  sustain  the  verdict,  and  that  it  was  the  duty  of  the 
court  to  have  given  appellant's  peremptory  instruction 
directing  a  verdict  in  its  favor. 

The  evidence  shows  that  Eighth  street,  Ninth  street, 
Tenth  street,  and  Eleventh  street,  are  streets  of  the  city 
of  Jeffersonville,  whose  general  course  extends  from  the 
northeast  to  the  southwest  in  the  order  named,  beginning 
at  the  south;  that  Walnut  street,  Locust  street.  Wall 
street,  Spring  street  and  Ohio  street  are  platted  streets  of 
said  city,  whose  general  course  extends  from  the  north- 
west to  the  southeast  and  in  the  order  named,  beginning 
on  the  east. 

AU  of  said  streets  were  platted  and  dedicated  to  the 
public  use  in  the  year  of  1839,  and  have  ever  since  con- 
tinued to  be  public  streets  of  said  city;  that  all  of  said 
streets  intersect  and  cross  each  other  in  the  order  named, 
except  Ohio  street,  which  extends  only  so  far  north  as 
Spring  street.  Appellant's  railroad  track  enters  said 
city  from  the  north  and  curves  southwesterly  by  a  point 
known  as  North  Tower,  crosses  Locust  street  north  of 
Ninth,  and  enters  upon  Ninth  street  between  Locust  and 
Wall,  and  continues  thence  westward  near  the  center  of 
said  Ninih  street  until  after  it  crosses  Spring  and  Ohio 
streets.     Immediately  west  of  Spring  and  Ohio  streets  are 
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situated  the  appellant's  passenger  station  and  platforms. 
From  Spring  street  eastwardly  to  and  beyond  Wall  street, 
the  railroad  track  is  on  an  embankment  some  six  or 
seven  feet  above  the  natural  surface  of  the  ground.  This 
embankment  was  constructed  by  the  railroad  company. 
On  the  embankment  south  of  the  track,  there  is  a  beaten, 
footway  about  five  feet  wide,  beyond  the  ends  of  the  cross 
ties,  and  on  the  north  side  another  footway  not  quite  so 
wide.  At  the  Wall  street  crossing,  the  south  side  foot- 
way is  slightly  sunken,  caused  by  the  use  and  wearing 
away  of  two  paths  up  the  slope  of  the  embankment, 
which  paths  turn,  one  to  the  east  and  one  to  the  west. 
The  embankment  on  Ninth  street  had  long  been  much 
used  by  the  public  as  a  footway,  both  on  the  sides  and 
on  the  track,  and  was  the  most  convenient  and  desirable 
way  for  the  public  in  passing  from  the  east  to  the  west, 
and  vice  versa,  at  this  point  in  the  city.  There  are  ditches 
on  both  sides  of  the  embankment,  and  vehicles  can  not 
cross,  and  foot  passengers  are  compelled  to  climb  the  em- 
bankment in  crossing  said  street.  Ninth  street  has  never 
been  improved  and  graded  by  the  city.  The  common 
council  of  said  city  granted  to  the  railroad  company  the 
right  of  way  for  the  purpose  of  locating  its  track  and 
operating  its  trains  thereon;  the  ordinance  conferring 
such  rights,  limited  the  speed  of  trains  to  four  miles  per 
hour,  forbidding  the  blowing  of  the  whistle  but  requir- 
ing the  bell  of  the  engine  to  be  rung  while  the  same 
should  be  in  motion  or  about  to  start.  The  ordinance 
also  required  the  railroad  to  be  constructed  on  the  grade 
of  the  street,  when  such  grade  should  thereafter  be  es- 
tablished by  the  city.  The  view  from  Spring  street  to 
North  Tower  was  unobstructed.  The  distance  from 
Spring  to  Wall  street  is  426  feet;  from  Wall  street  to 
where  the  railroad  leaves  Ninth  street,  230  feet;  from 
Wall  street  to  North  Tower,  930  feet,  and  from  Spring 
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street  to  North  Tower,  1,384  feet.  The  railroad  track, 
as  it  approaches  Ninth  street  from  the  east,  is  on  a  down 
grade  of  about  five  feet  in  one  thousand.  The  schedule 
time  of  the  train  at  North  Tower  was  7:19  p.  m.,  and  at 
the  passenger  station  at  7:20  p.  m.  The  train  was  run- 
ning nearly  on  its  schedule  time,  the  evidence  as  to  the 
usual  rate  of  the  train  at  this  place  varies  from  fifteen  to 
forty  miles  per  hour. 

Benjamin  Bennett,  the  deceased,  was  a  carpenter  and 
house  painter  by  vocation.  He  had  never  worked  on  a 
railroad,  and  had  no  knowledge  of  the  speed  and  move- 
ments of  trains. 

On  the  evening  of  April  12,  1891,  shortly  before  the 
train  arrived  at  the  passenger  station,  he  was  at  the  plat- 
form of  said  station  engaged  in  conversation  with  a 
friend.  The  train  came  round  the  curve  with  the  head- 
light burning  and  the  cars  lighted.  Just  after  the  train 
passed  Wall  street  the  deceased  was  found  dead,  his  fore- 
head was  crushed,  his  face  cut,  and  his  shoulder  broken 
or  dislocated.  There  were  no  marks  of  injury  on  his 
person  below  the  shoulders.  His  body,  when  found,  lay 
a  few  feet  east  of  the  center  of  Wall  street  on  the  south 
side,  and  nearly  parallel  with  the  track,  the  head  to  the 
east. 

No  witness  testified  to  seeing  the  train  strike  the  de- 
ceased. The  only  evidence  for  the  appellee,  touching 
the  immediate  preceding  whereabouts  of  the  deceased  or 
of  his  condition  or  what  he  was  doing,  is  that  of  one  wit- 
ness who  saw  him  standing  on  the  Spring-street-station 
platform.  This  witness  left  the  deceased  standing  there 
and  did  not  see  him  again.  In  the  same  respect,  the 
only  evidence  for  appellant  was  that  of  two  witnesses. 
One  saw  an  intoxicated  man  going  toward  the  railroad 
on  and  near  to  Wall  street;  soon  after  this,  witness  saw  a 
Vol.  9—7 
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man  sitting  in  a  stooping  position  on  a  cross  tie  and  on 
the  south  side  of  the  railroad.  The  other  witness,  walk- 
ing east  on  the  embankment,  saw  a  man  in  the  same 
position  at  the  same  place  and  about  the  same  time. 

Neither  of  these  witnesses  could  identify  the  deceased 
as  the  man  who  was  seen  by  him  or  her. 

There  was  evidence  that  the  deceased  was  not  intoxi- 
cated on  this  evening. 

The  jury  might  well  draw  the  inference  that  the  man 
who  was  seen  by  these  witnesses  was  not  the  deceased. 
There  was  evidence  on  the  part  of  the  appellee,  tending 
to  prove  that  the  speed  of  a  train  can  not  be  well  deter- 
mined in  the  dark,  by  looking  at  the  headlight  while  on 
the  track  facing  it. 

Some  of  the  witnesses  did  not  hear  the  bell,  others 
testified  that  it  was  ringing. 

There  was  no  direct  evidence  as  to  how  the  deceased 
reached  the  Wall  street  crossing,  but  the  fair  inference 
which  the  jury  might  draw  is,  that  he  walked  on  the  em* 
bankment  along  and  on  Ninth  street. 

There  is  no  direct  evidence  that  the  deceased  stopped 
and  looked  and  listened  in  the  usual  manner,  or  that  he 
was  suddenly  overcome  with  fright  so  as  to  lose  his  pres- 
ence of  mind,  except  as  may  be  inferred  from  the  other 
circumstances. 

There  was  no  evidence  that  the  deceased  was  familiar 
with  the  crossing  or  the  rate  of  speed  at  which  trains 
usually  ran  at  this  point.  He  lived  in  the  city,  on  Mul- 
berry street,  two  squares  below  Spring. 

Appellant's  counsel  confidently  contends  that  the  evi- 
dence wholly  fails  to  show  that  the  deceased  was  free 
from  fault.  The  embankment  having  been  constructed 
by  the  railroad  company  in  a  public  street  for  the  use  of 
its  tracks,  it  is  asserted  that  the  deceased  had  no  right 
to  walk  thereon;  that  he  was  a  trespasser,  or,  at  the  most, 
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merely  a  licensee,  and  was  there  at  his  own  peril. 

In  our  judgment  he  was  neither  a  trespasser  nor  a  li- 
censee. The  street  was  dedicated  to  the  public,  to  be 
used  as  a  highway.  The  fact  that  the  city  authorities, 
gave  the  railroad  the  right  to  construct  its  tracks  and 
run  its  trains  thereon  did  not  oust  the  rights  of  the  pub- 
lic. The  people  of  the  city  had  the  same  right  to  use  it 
as  they  had  before  the  railroad  was  constructed,  with  the 
bare  exception  that  when  trains  were  passing  thereon 
they  must  yield  to  the  superior  rights  of  .the  company. 
And  this  is  true,  whether  the  street  be  improved  or  un- 
improved. Louisville,  etc.,  R.  W,  Co.  v.  Phillips ,  112 
Ind.  59,  and  cases  there  collected;  Ohio,  etc,  R.  W,  Co. 
V.  Walker,  supra. 

The  evidence  here  shows  that  the  deceased  was  killed 
on  the  crossing.  The  cases  cited  by  appellant  have  no 
application  to  the  facts  of  this  case. 

As  said  by  Bradley,  J.,  in  Continental  Imp.  Co.  v. 
Stead,  95  U.  S.  161:  *'The  people  have  the  same  right 
to  travel  on  the  ordinary  highways  as  the  railway  com- 
panies have  to  run  trains  on  the  railroads." 

The  public  have  the  right  to  cross  a  railroad  track  at 
any  point  in  a  public  highway,  and  are  ''not  out  of  place 
in  so  doing.*'  Louisville,  etc.,  R.  W.  Co.  v.  Head,  80 
Ind.  117. 

The  controlling  question  in  this  case  is  that  of  con- 
tributory negligence  on  the  part  of  the  deceased.  Con- 
ceding that  there  was  sufficient  evidence  to  authorize  the 
jury  in  finding  that  he  was  struck  by  the  train,  and  that 
the  appellant's  servants  in  charge  of  the  same  were  neg- 
ligent in  failing  to  ring  the  bell  and  in  running  the  train 
above  the  ordinance  rate  of  speed,  there  would  still  be  no 
right  of  recovery  if,  by  his  own  want  of  proper  care,  the 
deceased  contributed  proximately  to  the  injury. 

The  circumstances  surrounding  the  death  of  the  de- 
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ceased  are  not  proved.  No  one  saw  him  immediately 
before  or  at  the  time  he  was  struck.  His  body  was  found 
lying  near  the  street  crossing,  the  face  and  forehead  cut 
and  bruised,  the  left  shoulder  crushed,  the  neck  broken. 
This  might  have  occurred  as  a  result  of  his  attempting 
to  pass  over  the  track  at  the  crossing  near  which  he  was 
found,  or  while  he  was  walking  on  or  near  the  roadbed 
toward  the  approaching  train,  or  standing  or  sitting  upon 
or  near  the  track.  Just  how  he  reached  the  point  where 
he  met  death,  so  far  as  the  evidence  discloses,  is  a  mys- 
tery unsolved,  and  incapable  of  being  solved.  There 
was  evidence  from  which  it  might  have  been  found  that 
he  was  sitting,  stupefied  by  intoxication,  on  the  end  of  a 
cross  tie.  The  jury  might  also  have  concluded  from  the 
evidence,  that  he  was  not  intoxicated.  But  whether  he 
was  drunk  or  sober,  whether  sitting  or  walking  on  or 
dangerously  near  the  track,  or  in  the  act  of  crossing  the 
same,  due  and  proper  care  required  that  he  should  look 
and  listen  for  an  approaching  train,  and  if  one  could  be 
seen  or  heard  approaching  him,  it  became  his  impera- 
tive duty  to  leave  the  track,  if  upon  it,  or  to  refrain  from 
going  upon  the  same,  if  away  from  it. 

Conceding  that  the  jury  might  properly  draw  the  in- 
ference that  he  was  in  the  act  of  crossing,  or  was  walk- 
ing longitudinally  upon  the  track  in  the  direction  of  the 
approaching  train,  when  he  was  struck,  it  still  remains 
to  be  determined  whether  the  circumstances  in  either 
case  warrant  the  conclusion  that  he  was  in  the  exercise 
of  proper  care. 

Assuming,  in  the  first  place,  that  the  deceased  was  at- 
tempting to  pass  over  the  crossing  at  a  place  where  he 
would  ordinarily  have  a  right  to  cross,  it  was  still  in- 
cumbent upon  him  to  exercise  his  senses  of  sight  and 
hearing,  as  well  as  his  power  of  locomotion,  to  a  reason- 
able extent,  in  order  to  avoid  a  collision. 
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The  undisputed  evidence  shows  that  there  was  an  un- 
obstructed view  of  approaching  trains  from  the  crossing 
of  fully  930  feet.  If  the  deceased,  therefore,  attempted 
to  cross  the  track  at  this  point,  and  looked  before  going 
upon  it,  as  it  was  his  duty  to  do,  he  must  have  seen  the 
approaching  train  at  a  distance  of  930  feet  from  him,  in 
which  case  no  man,  in  the  exercise  of  ordinary  prudence, 
would  undertake  to  cross.  If  the  train  was  nearer  than 
this  when  he  first  saw  it,  or  might  have  seen  it,  had  he 
looked,  his  negligence  in  then  attempting  to  cross  was 
still  more  flagrant. 

To  carry  out  the  theory  of  the  complaint,  we  should 
be  forced  to  assume,  if  we  grant  that  he  could  not  have 
seen  the  headlight  until  he  had  gone  upon  the  track  for 
the  purpose  of  crossing,  that  at  sight  of  the  light,  when 
that  far  distant,  and  by  reason  of  the  rapid  speed  of  the 
train,  he  suddenly  became  so  bewildered  and  con- 
fused as  to  lose  the  power  of  making  proper  use  of  his 
faculties,  whereby  he  was  prevented  from  reaching  a 
point  of  safety  before  he  was  run  down  by  the  train.  It 
seems  to  us  that  such  an  assumption  would  not  be  war- 
ranted, as  it  would  suppose  a  condition  most  unusual  and 
out  of  the  line  of  all  ordinary  experience. 

If,  however,  the  jury  drew  the  inference  that  the  de- 
ceased was  walking  upon  the  railroad  track,  or  the  beaten 
path  by  the  side  of  the  same,  when  the  train  approached 
him,  the  diflSculty  in  finding  that  he  was  in  the  exercise 
of  due  care  is  equally  as  great,  or  greater. 

Conceding  that  the  track  was  located  upon  a  public 
highway  or  street,  and  that  in  making  use  of  the  same 
the  deceased  was  neither  a  trespasser  nor  a  licensee,  it  will 
not  be  disputed  that  he  was  still  required  to  make  use  of 
his  senses  of  sight  and  hearing.  If  he  walked  upon  or 
along  side  of  the  track  from  Spring  street,  the  uncontra- 
dicted evidence  is  that  he  could  have  seen  an  approach- 
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ing  train,  if  he  had  looked,  for  a  distance  of  1,384  feet, 
or  more  than  a  fourth  of  a  mile.  To  continue  upon  the 
track,  or  so  dangerously  near  the  same,  as  to  be  within 
reach  of  the  train,  upon  the  assumption  that  it  was  not 
running  above  the  ordinance  speed  of  four  miles  per 
hour,  and  that  he  would  have  ample  time  to  avoid  the 
danger  after  the  train  had  reached  some  point  nearer  to 
him  than  it  was  when  he  first  saw  it,  or  could  have  seen  it, 
was  a  violation  of  all  rules  requiring  due  and  proper  care 
on  the  part  of  the  deceased;  for  we  are  aware  of  no  rule 
of  law  which  permits  a  pedestrian  to  remain  on  a  rail- 
way track  after  he  has  ample  warning  of  the  near  ap- 
proach of  a  train,  and  to  do  so  is  negligence  which  will 
debar  him  from  recovering  damages  if  injured. 

We  have  thus  far  regarded  the  circumstances  of  the 
killing  in  the  view  most  favorable  to  the  deceased.  But 
there  was  just  as  much  reason  for  supposing  that  it  oc- 
curred while  the  deceased  was  sitting  down  upon  the  end 
of  a  cross  tie,  or  was  standing  upon  or  near  the  track 
when  the  engine  struck  him.  The  theory  that  he  was 
intoxicated  is  not  without  support  from  the  evidence. 

Did  the  jury,  without  any  direct  evidence  whatever 
of  the  manner  in  which  the  accident  actually  occurred, 
have  the  right  to  infer  that  it  took  place  without  negli- 
gence on  his  part,  when  the  circumstances  point  just  as 
clearly  to  a  condition  of  things  that  presupposes  such  neg- 
ligence? We  think  not.  That  the  deceased  might  have 
come  to  his  death  when,  upon  some  supposable  theory  not 
inconsistentwith  the  surrounding  circumstances,  he  may 
have  been  free  from  fault,  is  not  sufficient.  The  fact 
that  the  circumstances  point  just  as  clearly  to  his  negli- 
gence as  to  his  freedom  from  the  same,  is  sufficient  to 
preclude  a  recovery.  Indiana,  etc.,  R.  W.  Co.  v.  Greene, 
Admx,,  106  Ind.  279;  Toledo,  etc.,  R.  W,  Co.  v.  Branna- 
gan,  Admx.,  75  Ind.  490. 
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The  rule  is  too  well  settled  by  our  own  cases  to  admit 
of  any  invasion  by  us  that  the  onvs  is  always  upon  the 
plaintiff,  not  only  to  show  the  negligence  of  the  defend- 
ant, but  to  establish,  also,  by  some  affirmative  evidence, 
either  direct  or  circumstantial,  his  own  freedom  from 
fault  contributing  to  the  injury.  The  law  never  presumes 
guilt  or  fault,  and  always  casts  upon  the  party  asserting 
it  the  burden  of  proving  the  same.  But  while  this  is 
true,  and  while,  therefore,  the  plaintiff  can  not  recover 
unless  he  establishes  the  negligence  of  the  defendant,  it 
does  not  follow  that  the  latter,  in  order  to  defeat  a  re- 
covery, must  show  affirmatively  that  the  plaintiff  was 
himself  at  fault.  The  plaintiff  is  required  to  prove  liot 
only  negligence,  but  unmixed  negligence,  on  the  part  of 
the  defendant,  and  in  order  to  make  out  a  case  of  un- 
mixed negligence,  as  a  subordinate  proposition,  and 
necessarily  involved  in  the  same,  the  plaintiff  must  make 
it  appear,  also,  that  he,  or  the  one  in  whose  stead  he 
sues,  was  himself  in  the  exercise  of  proper  care.  This  is 
the  Massachusetts  rule,  and  it  has  always  been  followed 
by  our  own  courts.  Buswell  Pers.  Inj.,  Ejection  135,  and 
cases  cited. 

From  the  rule  just  stated,  it  follows  as  a  necessary 
corollary  that  a  presumption  attaches   in  all  such  cases 
that  the  fault  was  prima  facie  that  of  the  plaintiff,  and 
hence,  before  there  can  be  a  recovery,  this  presumption 
must  be  overcome  by  some  affirmative  evidence  tending 
to  prove  the  exercise  of  due  care  by  the  plaintiff  when 
he  was  injured  by  the  negligent  conduct  of  the  defend- 
ant.    Toledo f  etc.,  R.  W.  Co.  v.  Brannagan,  Admx,,  sw- 
pra;    Indianapolis,  etc.,  R,    W.   Co.  v.   Greene,  Admx., 
supra;  Indiana,  eic.,R.W.  Co.  v.  Hammock,  113  Ind.  1 
Cincinnati,  etc.,  R.  W.   Co.  v.  Howard,  124  Ind.  280 
Miller,  Admr.,  v.  Louisville,  etc.,  R.W.  Co.,  128  Ind.  97 
Cadwallader  v.  Louisville,  etc^,  R.  W.  Co.,  128  Ind.  518. 
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We  do  not  deny  the  doctrine  that  the  plaintiff's  due 
care  may  sometimes  be  inferred  from  the  negligent  acts 
of  the  defendant,  as  laid  down  by  some  of  the  cases. 
Pennsylvania  Co.  v.  Stegemeier,  Admx.,  118  Ind.  305; 
Cleveland,  etc.\  R.  W,  Co,  v.  Harrington,  131  Ind.  426. 

That  doctrine,  we  think,  however,  is  properly  appli- 
cable onlyjin  cases  where  the  defendant's^conduct  is  such 
as  is  calculated  to  allure  a  person  of  ordinary  prudence 
into  the  danger,  or  where  the  circumstances  are  such  as 
to  warrant  a  reasonably  cautious  person  in  acting  upon 
the  assumption  and  belief  that  the  defendant  is  observ- 
ing the  legal  requirements  devolving  upon  him,  and 
hence  in  not  using  that  high  degree  of  vigilance  that 
might  otherwise  be  required. 

The  case  before  us  falls  short  of  coming  within  the 
line  of  that  class  of  cases.  The  fact  that  the  train  was 
running  at  a  rate  of  speed  greater  than  that  permitted 
by  the  city  ordinance,  or  that  the  statutory  signals  were 
omitted,  can  not  be  said  to  have  misled  the  deceased, 
when  he  might  easily  have  seen  the  train  approaching, 
if  he  had  but  looked  in  the  direction  whence  it  came. 

As  said  in  Beach  on  Cont.  Neg.,  section  64,  quoted  ap- 
provingly in  Indiana,  etc,  R,  W.  Co.  v.  Hammock,  su- 
pra: *'No  failure  on  the  part  of  the  railroad  company  to 
do  its  duty  will  excuse  any  one  from  using  the  senses  of 
sight  and  hearing,  upon  approaching  a  railway  crossing, 
and,  whenever  the  due  use  of  either  sense  would  have 
enabled  the  injured  person  to  escape  the  danger,  the  in- 
jury is  conclusive  evidence  of  negligence,  without  any 
reference  to  the  railroad's  failure  to  perform  its  duty.'' 

This  rule  has  been  approved  repeatedly  by  our  Su- 
preme Court. 

Thus  it  was  said,  in  Louisville,  etc,  R.W.Co.y,  Stommel, 
126  Ind.  35:  *'We  are  at  a  loss  to  understand  what  dif- 
ference it  could  make  as  to  the  caution  to  be  used  by  the 
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appellee's  servant  whether  there  was  or  was  not  a  statute 
requiring  the  giving  of  signals.  It  was  his  duty  to  stop 
and  look  for  an  approaching  train,  if  there  was  any  point 
within  a  reasonable  distance  from  the  crossing  from  which 
he  could  observe  a  train  approaching;  and*  if  no  train 
was  to  be  seen  it  was  his  duty  when  nearing  the  crossing 
to  stop  and  listen  for  the  sound  which  ordinarily  follows 
a  moving  train;  and  a  statute  requiring  signals  to  be 
given,  though  violated,  does  not  excuse  this  vigilance.'' 

In  the  case  from  which  we  have  just  quoted,  the  trial 
court  had  instructed  the  jury  that  the  appellee's  servant 
had  a  right  to  regulate  his  action  upon  the  assumption 
that  the  company's  employes  would  give  the  statutory 
signals,  and  if  they  failed  in  this,  such  failure  was  an 
element  to  be  considered  in  determining  whether  the 
appellee's  servant  was  guilty  of  contributory  negligence. 
It  was  held  that  this  was  error,  and  that  an  instruction 
asked  should  have  been  given,  that  the  failure  of  the  em- 
ployes in  charge  of  the  train  to  give  the  statutory  signals 
did  not  enter  into  the  question  of  contributory  negli- 
gence, under  the  circumstances  of  the  case.  See,  also, 
Cincinnatiy  etc.,  R.  W.  Co.  v.  Howard,  supra;  Indiana, 
etc.,  R.  W.  Co,  V.  Greene,  Admx.,  supra;  Cadwalladerv. 
Louisville,  etc.,  R.  W.  Co.,  supra. 

We  can  not  see  how  it  could  justly  be  claimed  that  the 
negligent  acts  of  the  appellant's  servants,  both  in  failing 
to  give  the  signals  and  in  running  the  train  at  a  higher 
rate  of  speed  than  the  city  ordinance  permitted,  could  in 
any  way  excuse  the  decedent  from  using  the  proper  pre- 
caution to  avoid  danger.  There  certainly  was  nothing 
done  by  the  servants  of  the  appellant  to  induce  an  ordi- 
narily prudent  person  to  enter  upon  the  track  when  he 
saw,  or  might  have  seen,  the  train  approaching.  The 
evidence  conclusively  shows  that  the  deceased  could  have 
avoided  the  danger  of  a  collision,  had  he  left  the  track 
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(assuming  that  he  was  upon  it)  as  soon  as  he  could 
have  seen  the  headlight  of  the  locomotive;  or  had  he  re- 
mained off  the  track  (if  he  was  off)  when  he  could  first 
have  seen  s^ch  light.  This  being  so,  the  fact  that  he 
remained  upon  the  track  or  entered  upon  it  after  he  might, 
by  reasonable  diligence,  have  observed  the  train  ap- 
proaching, would  make  him  guilty  of  contributory  neg- 
ligence. Miller,  Admr.y  v.  Louisville,  etc.,  R.  W.  Co., 
supra. 

The  duty  enjoined  upon  a  pedestrian  in  this  connec- 
tion is  not  less  than  that  devolving  upon  one  riding  a 
horse  or  driving  in  a  vehicle. 

''Where  a  person  thus  approaching  a  railroad  crossing 
could  have  seen  the  train  by  looking,  before  he  attempts 
to  cross,  and  a  collision  occurs,  it  will  be  presumed  that 
he  did  not  look,  and  by  the  neglect  of  so  plain  a  duty  he  is 
guilty  of  such  negligence  as  precludes  him  from  recov- 
ering.''    Mann  v.  BeltR.  R.,  etc,  Co.,  128  Ind.  138. 

We  can  not  concede  the  correctness  of  the  doctrine  that 
the  presumption  that  men  will  avoid  danger  rather  than 
to  court  or  defy  it  will  be  sufficient  to  overcome  the  ne- 
cessity for  some  evidence  of  the  absence  of  contributory 
fault.  Such  a  doctrine  is,  in  our  judgment,  in  direct 
conflict  with  the  decided  cases  in  our  own  courts. 

Thus,  it  was  said  in  Toledo,  etc.,  R.  W.  Co.  v.  Bran- 
nagan,  Admx.,  supra:  ''The  mere  fact  that  he"  (the 
deceased)  "fell  into  the  culvert,  would  not,  itself ,  sup- 
ply evidence  that  he  was  at  the  time  he  fell  exercising 
reasonable  care.  There  is  no  presumption  that  one  who 
claims  damages  for  injuries  caused  by  the  negligence  of 
another  was  himself  free  from  fault.'' 

In  the  same  case  Elliott,  J.,  who  delivered  the  opin- 
ion of  the  court,  quotes  approvingly  from  a  New  York 
case  the  following  language:  "It  is  the  duty  of  the 
plaintiff  to  prove,  and  the  right  of  the  defendant,  who  is 
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charged  with  negligence  causing  an  injury,  that  he  should 
prove,  by  satisfactory  evidence,  that  he  did  not  con- 
tribute to  the  injury  by  any  negligence  on  his  part.  This 
proof,  in  some  form,  constitutes  a  part  of  the  plaintiff's 
case.*'  Warner  v.  New  York,  etc.,  R.  R.  Co.,  4A  N.  Y. 
465. 

To  which  the  learned  judge  adds:  '*It  can  not  be  pre- 
sumed that  the  plaintiff  is  free  from  fault.'' 

In  Indiana,  etc,,  R.  W.  Co.  v.  Greene,  Admx.,  supra, 
Mitchell,  J.,  speaking  for  the  court,  says:  ''It  was  ab- 
solutely essential  that  there  should  have  been  some  evi- 
dence exhibiting  the  conduct  of  the  deceased  in  approach- 
ing the  crossing.  In  order  to  uphold  the  verdict,  it 
must  have  aflBrmatively  appeared,  either  directly  or  cir- 
cumstantially, that  he  was  free  from  contributory  fault. 
Did  he  look  or  listen  for  the  train,  or  did  he  continue  on 
in  a  'jog  trot'  without  thought  of  impending  danger  until 
horrified  by  the  sight  of  the  train,  which  was  inevitably 
rushing  upon  him?  Upon  the  plaintiff's  case,  these 
questions  are  left  to  be  determined  by  conjecture.  It  is 
said,  because  nothing  appears  to  the  contrary,  we  are 
bound  to  presume  that  the  deceased  was  in  the  exercise 
of  proper  care.  This  would  be  to  supply  by  presumption 
that  which  an  unbending  rule  of  law  requires  should  be 
established  by  proof." 

And  in  another  place  in  the  same  opinion  the  same 
learned  judge  says:  "Many  more  authorities  might  be 
cited  in  support  of  the  rule  under  consideration,  but  it 
can  not  be  necessary.  It  is  settled.  The  facts  and  cir- 
cumstances, illustrating  the  conduct  of  the  injured  per- 
son at  the  time  of  the  accident,  must  be  made  to  appear. ' ' 

It  seems  to  us  that  this  case  is  decisive  of  the  question 
under  discussion. 

In  Cincinnati,  etc.,  R.  W.  Co.  v.  Howard,  supra,  Berk- 
shire, J.,  after  reviewing  the  authorities  upon  the  sub- 
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jeet,  reaches  the  same  conclusion  and  adds:  **As  to 
the  circumstances  which  found  the  appellant  and  her 
father  on  the  crossing  when  the  misfortune  overtook 
them,  the  evidence  is  an  entire  blank.  Whether  or  not 
they  saw  the  train  approaching,  or  heard  the  sound 
which  a  moving  train  gives  out,  and  were  deceived  as  to 
the  distance  it  was  from  them  and  attempted  to  cross 
the  track  notwithstanding,  we  do  not  know.  The  rate 
of  speed  at  which  they  approached  the  crossing,  and 
whether  or  not  they  stopped  and  exercised  their  senses 
of  hearing  and  sight,  are  facts  which  do  not  appear  in 
evidence.  In  view  of  the  authorities  which  we  have 
cited  ♦  *  *  the  case  at  bar  seems  to  have  been  tried 
upon  a  theory  entirely  erroneous." 

In  Miller y  Admr,,  v.  Louisville ,  etc.,  R.  W,  Co.^  supra^ 
Elliott,  J.,  in  delivering  the  opinion  of  the  court,  said: 
**The  fact  that  there  was  no  contributory  negligence  may 
undoubtedly  be  inferred  from  circumstances,  but  to  au- 
thorize such  an  inference  there  must  be  evidence  of  cir- 
cumstances from  which  the  inference  can  be  legitimately 
drawn." 

Many  more  cases  of  our  own  might  be  cited,  but  it  can 
not  be  necessary  to  do  so.  We  are  not  unmindful  of  the 
fact  that  there  are  decisions  in  some  jurisdictions  outside 
of  our  own  to  the  effect  that  the  jury  may  consider  as  an 
item  of  evidence,  the  natural  instincts  and  impulses  of 
men  to  avoid  an  injury.  Nor  do  we  hold  that  there  may 
not  be  instances,  even  under  the  rule  prevailing  in  our 
own  State,  in  which  the  jury  would  be  authorized  to  pre- 
sume that  a  person  would  naturally  be  inclined  to  avoid 
danger  rather  than  to  encounter  it,  provided  there  are 
facts  or  circumstances  in  evidence  upon  which  the  pre- 
sumption could  properly  be  based. 

What  we  do  believe  and  declare  to  be  the  result  of  our 
investigation  is,  that  no  inference  of  due  care  on  the  part 
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of  the  deceased  can  be  drawn  without  some  aflBrmative 
evidence,  either  direct  or  circumstantial,  tending  to  show 
such  case,  and  that  the  presumption  referred  to  is  not 
such  evidence,  and  can  not  take  the  place  thereof. 

The  Pennsylvania  and  California  cases,  relied  upon  as 
supporting  the  doctrine  of  the  presumption  that  the  de- 
ceased followed  the  ordinary  instincts  of  men  to  preserve 
their  lives,  are  decided  upon  the  principle  that  the  plain- 
tiff's freedom  from  contributory  fault  is  a  matter  of  de- 
fense, and  need  not  be  shown  by  the  plaintiff.  These 
cases  are,  therefore,  not  authorities  in  support  of,  but 
are  in  direct  conflict  with,  the  Massachusetts  rule.  The 
latest  expression  of  the  Supreme  Court  of  that  State,  in 
a  case  analogous  to  the  one  we  are  now  considering,  is  to 
the  effect  that  a  presumption  of  due  care  on  the  part  of 
the  deceased  will  not  be  indulged,  to  supply  the  place  of 
proof.  Moore  v.  Boston,  etc.,  R:  R.  Co.,  34  N.  E.  Rep. 
366.      . 

And  in  recent  cases  decided  by  the  court  of  appeals  of 
New  York,  the  doctrine  here  contended  for,  that  want  of 
contributory  negligence  may  be  inferred  from  a  presump- 
tion that  a  person  exposed  to  danger  will  exercise  care 
and  prudence  in  regard  to  his  own  safety,  has  been  ex- 
pressly repudiated.  Wiwirowski  v.  Lake  Shore,  etc.,  R. 
W.  Co.,  124  N.  Y.  420;  Riordan  v.  Ocean,  etc.,  Co.,  124 
N.  Y.  655. 

In  the  case  last  cited  a  clear  distinction  is  made  be- 
tween cases  in  which  the  jury  are  held  to  have  the  right 
to  draw  such  an  inference  from  the  facts  proved,  and 
those  in  which  it  is  asserted  that  they  may  make  the  in- 
ference without  any  proof  upon  the  subject,  and  this  dis- 
tinction is  applied  to  the  case  of  Galvin  v.  Mayor,  etc., 
112  N.  Y.  223,  cited  in  the  case  at  bar,  in  support  of  the 
doctrine  of  presumption  that  the  deceased  was  free  from 
negligence. 
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Our  conclusion  is  that  the  evidence  discloses  an  utter 
absence  of  the  want  of  contributory  negligence,  and  that 
upon  such  evidence  the  appellant  is  entitled  to  a  new 
trial. 

The  remainder  of  this  opinion  contains  the  individual 
views  of  the  writer. 

Appellant  admits  that  the  train  was  running  in  excess 
of  the  ordinance,  but  relies  upon  the  rule  that  the  negli- 
gence of  one  party  is  no  excuse  for  negligence  in  another. 
Evansville,  etc.,  R,  R.  Co.  v.  Marohn,  6  Ind.  App.  646, 
34  N.  E.  Rep.  27;  Indiana,  etc,  R,  W.  Go.  v.  Hammock^ 
supra;  Chicago,  etc,  JR.  W.  Co,  v.  Hedges,  Admx.,  118 
Ind.  5. 

Appellant  also  invokes  the  rule  that  when  a  person, 
in  crossing  a  railroad  track,  is  injured  by  a  collision  with 
a  train,  the  presumption  arises  that  his  own  negligence 
contributed  to  the  injury,  or,  in  other  words,  that  the 
fault  was  prima  facie  his  own.  Evansville,  etc.,  R.  R. 
Co.  V.  Marohn,  supra;  Hathaway  v.  Toledo,  etc.,  R.  W. 
Co.,  46  Ind.  25;  Indianapolis,  etc.,  R.  W.  Co.  v.  Greene, 
Admx,,  106  Ind.  279;  Indiana,  etc.,  R.  W.  Co.  v.  Ham- 
mock, supra;  Louisville,  etc.,  R.  W.  Co.  v.  Stommel,  su- 
pra; Cincinnati,  etc.,  R.  W.  Co.  v.  Howard,  supra. 

For  the  purpose  of  this  case,  it  is  unnecessary  to  deter- 
mine the  correctness  of  this  last  named  rule;  nor,  per- 
haps, has  this  court  any  right  to  question  it.  At  the 
most,  it  is  but  a  bare  presumption  which  yields  to  the 
slightest  evidence.  I  deem  it  proper,  however,  to  say 
that  this  rule  seems  harsh,  and  its  correctness  and  just- 
ice may  well  be  doubted.  Presume  means  to  take  for 
granted,  or  to  assume  a  fact  beforehand  and  without  evi- 
dence. A  presumption  of  fact  arises  from  the  common 
experience  of  mankind.  The  absence  of  that  degree  of 
care  which  a  reasonable  and  prudent  person  would  exer- 
cise under  given  circumstances  constitutes  negligence. 
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It  is  the  common  observation  and  experience  that  in 
dealing  with  their  own  rights  and  with  the  rights  of  oth- 
ers, all  reasonable  persons  are  habitually  careful.  The 
negligent  act  is  only  one  in  many  thousands.  Hence 
we  say  negligence  is  never  presumed,  but  must  always 
be  proved.  It  seems  to  me  that  the  same  rule  should 
apply  to  contributory  negligence.  Whatever  reason 
there  may  be  for  the  rule  above  announced  in  certain 
eases,  it  is  the  common  experience  of  all  that  men  are 
generally  extremely  careful  in  matters  where  their  per- 
sonal safety  is  involved.  Even  more  so  than  those  who 
operate  machinery  that  may  produce  the  injury,  because 
the  personal  safety  of  such  persons  is  hardly  ever  in  the 
same  degree  of  jeopardy. 

It  is  true  that  persons,  in  crossing  the  track,  must  be 
careful  to  ascertain  whether  a  train  is  approaching. 

**They  have,  indeed,  the  greatest  incentives  to  caution, 
for  their  lives  are  in  imminent  danger  if  collision  hap- 
pens; and  hence  it  will  not  be  presumed,  without  evi- 
dence, that  they  do  not  exercise  proper  care  in  a  particu- 
lar case."     Continental  Imp.  Co,  v.  Stead,  supra. 

Again,  whatever  reason  there  may  be  for  the  presump- 
tion of  contributory  negligence  at  a  crossing  on  a  coun- 
try highway,  it  seems  to  me  that  it  fails  under  the  facts 
of  this  case.  Here  we  have  a  street  in  a  city,  much 
traveled  by  the  public,  and  an  ordinance  which  limits 
the  speed  of  the  train  to  the  rate  of  four  miles  per  hour. 
The  danger  to  foot  passengers,  if  the  ordinance  is  obeyed, 
not  being  so  great,  the  highest  degree  of  care  is  not  re- 
quired of  them.  I  think  there  should  be  a  marked  dis- 
tinction between  those  injuries  that  occur  at  a  country 
crossing  and  those  that  occur  in  cities  and  towns  where 
the  crossing  is  much  used  by  the  public  and  the  rate  of 
speed  is  regulated  and  limited  by  local  laws.  A  proper 
regard  for  the  rights  of  the  public  requires  that  the  train 
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^*  should  not  be  operated  at  that  high  rate  of  speed  that  will 

^;  endanger  the  lives  of  foot  passengers. 

^j^*  It  is  true  that  the  law  requires  the  plaintiff  to  show 

»v  that  his  own  negligence  did  not  contribute  to  the  injury, 

JJ  before  he  is  entitled  to  a  recovery,  but  this  rule  is  not 

^-  based  upon  a  presumption  of  contributory  negligence. 

It  is  grounded  upon  considerations  of  public  policy.  The 
f  law  only  awards  damages  in  cases  of   unmixed   negli- 

gence. It  refuses  to  apportion  damages  which  arise  from 
negligent  conduct.  If  the  negligent  acts  of  two  persons 
concur  in  bringing  about  an  injury  to  one  of  them,  it 
would  be  an  extremely  difficult  matter  to  determine 
whether  or  not  the  injury  would  have  occurred  at  all  in 
the  absence  of  one  of  the  acts;  and  were  this  possible,  a 
still  greater  difficulty  would  arise  in  apportioning  the 
damages  to  each  act.  Hence,  when  both  parties  have 
been  derelict,  the  law  leaves  them  where  it  finds  them, 
and  refuses  to  award  damages. 

Ordinarily,  he  who  has  the  affirmative  of  *an  issue  is 
required  to  establish  it.  But  it  is  the  settled  policy  of 
the  law  in  this  State,  and  in  some  other  jurisdictions, 
that  in  actions  to  recover  for  negligence,  to  require  the 
plaintiff  not  only  to  aver,  but  also  prove,  that  he  was 
without  fault. 

In  the  federal  courts,  and  in  many  of  the  State  courts, 
and  in  the  courts  of  England,  this  rule  does  not  prevail. 
In  such  jurisdictions  the  burden  of  proof  rests  upon  the 
defendant  to  show  contributory  negligence. 

I  do  not  agree  with  those  authors  and  text- writers  who 
assert  that  in  actions  for  negligence  the  presumption  is 
that  the  plaintiff  was  guilty  of  contributory  negligence, 
and  for  that  reason  the  burden  is  cast  upon  him  to  show 
that  he  was  without  fault.  I  think  the  reason  for  this 
rule,  if  it  can  be  justified  at  all,  rests  on  considerations 
of  public  policy. 
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The  element  which  distinguishes  actionable  negligence 
from  criminal  wrong  or  willful  tort,  is  inadvertence  on 
the  part  of  the  person  causing*  the  injury.  Strictly 
speaking,  negligence  denotes  an  absence  of  intention  or 
purpose.  This  being  true,  when  an  injury  is  wrought 
through  inadvertence,  to  discourage  litigation,  public 
policy  has  placed  the  burden  of  proving  a  negative  upon 
the  plaintiff. 

This  brings  us  to  the  consideration  of  another  rule  in- 
voked by  the  appellant,  that  is,  that  the  want  of  con- 
tributory negligence  must  be  affirmatively  shown. 

There  was  no  direct  evidence  that  the  deceased  stopped 
and  looked  and  listened  before  entering  upon  the  cross- 
ing, nor  was  there  any  direct  evidence  that  he  was  sud- 
denly and  unexpectedly  confronted  with  imminent  peril 
aud  overcome  with  fright,  lost  his  presence  of  mind,  and 
was  thus  unable  to  escape. 

Within  the  whole  range  of  judicial  inquiry , there  are  but 
few  questions  that  are  more  peculiarly  and  exclusively 
within  the  province  of  the  jury  than  those  of  negligence 
and  the  want  of  contributory  negligence.  True,  there 
are  cases  where,  when  the  facts  are  undisputed  and  only 
one  inference  can  be  legitimately  drawn,  in  which  the- 
court  may,  as  a  matter  of  law,  rule  negligence  or  no  neg- 
ligence, or  contributory  fault  or  want  of  contributory 
fault.  But  such  cases  are  rare  and  exceptional.  If  the 
facts  are  in  dispute,  it  is  the  province  of  the  jury  to  de- 
termine them.  But  it  frequently  occurs  that  the  facts 
Are  undisputed  or  conceded,  and  still  the  question  of 
negligence  or  want  of  contributory  negligence  is  one  for 
the  jury.  If,  from  such  facts,  two  inferences  legiti- 
mately arise*,  the  law  recognizes  the  superior  ability  of 
the  jury  to  determine  which  inference  shall  prevail. 

The  jurors  are  taken  from  the  body  of  the  community. 
Vol.  9—8 
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They  are  generally  of  varied  vocations  and  experiences. 
In  their  callings  and  experiences,  they  have  come  in  con- 
tact with  and  observed  the  conduct  of  men  under  varied 
conditions.  It  is  this  diversity  that  gives  value  to  their 
unanimous  judgment.  Their  average  judgment  may  be 
said  to  represent  the  judgment  of  the  average  man.  Col- 
lectively, they  are  much  more  capable  of  determining 
how  an  ordinarily  prudent  man  would  act  under  given 
conditions  than  judges  of  courts  whose  experiences  are 
usually  limited  to  one  calling,  and  who  are  habitually 
disposed  to  generalize  and  follow  precedent. 

''This  average  judgment  thus  given,  it  is  the  great 
effort  of  the  law  to  obtain.  It  is  assumed  that  twelve 
men  know  more  of  the  common  affairs  of  life  than  does 
one  man,  that  they  can  draw  wiser  and  safer  conclusions 
from  admitted  facts  thus  accruing  than  can  a  single 
judge.''     Railroad  Co.  v.  Stout,  17  Wall.  657. 

I  have  adverted  to  these  principles  for  the  purpose  of 
calling  attention  to  the  diflBculties  that  beset  a  court, 
and  especially  an  appellate  court,  when  it  is  asked  to 
disturb  the  verdict  of  a  jury  on  a  question  of  negligence 
or  the  want  of  contributory  negligence.  The  trial  court 
.  is  clothed  with  supervisory  powers  over  questions  of  fact 
arising  on  the  trial.  It  may  weigh  the  evidence  as  well 
as  the  jury,  and  if,  in  its  judgment,  the  jury  has  made  a 
mistake,  it  may  grant  a  new  trial.  An  appellate  court 
will  not  weigh  the  evidence  when  it  is  conflicting.  But 
neither  the  trial  court  nor  an  appellate  court  has  any 
right  to  disturb  the  verdict  of  the  jury,  when,  from  the 
undisputed  facts,  or  from  the  probable  proven  facts,  two 
inferences  may  be  legitimately  drawn.  To  do  so  would 
be  to  substitute  the  judgment  of  the  court  for  that  of  the 
jury  and  subvert  the  whole  theory  of  the  law  bearing  on 
this  subject. 

The  appellant  was  running  its  train  in  excess  of  the 
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ordinance  rate.  This  is  conceded.  This  was  negligence 
per  «e,  if,  by  reason  thereof,  an  injury  followed.  Cincin- 
naiiy  etc,,  R.  JR.  Co.  v.  Butler,  103  Ind.  31;  Cincinnati, 
etc.,  R.  W.  Co.  V.  Hiltzhauer,  99  Ind.  486;  Pittsburgh,  etc., 
R.  W.  Co.  V.  Martin,  82  Ind.  476. 

Was.  the  deceased  at  fault  when  he  met  his  death? 
Comtributory  negligence  is  nearly  always  a  question  of 
fact,  and  should  be  left  to  the  jury,  unless  it  so  clearly 
appears  from  the  circumstances  or  uncontradicted  evi- 
dence, as  to  leave  no  inference  or  fact  in  doubt.  It  is 
only  in  very  exceptional  cases  that  it  can  be  adjudged  as 
a  necessary  legal  conclusion  from  the  facts  found.  It  is 
the  duty  of  the  court  to  instruct  the  jury  what  facts 
within  the  issues  may  or  may  not,  under  the  circum- 
stances, constitute  contributory  negligence,  leaving  to 
the  jury  the  duty  of  determining  whether  or  not  the 
facts  have  been  proved,  and  the  inferences  to  be  drawn 
therefrom.  Levey  v.  Bigelow,  6  Ind.  App.  677,  34  N. 
E.  Rep.  128,  and  cases  there  collected;  Thurber  v.  Harlem 
Bridge,  etc.,  R.  R.  Co.,  60  N.  Y.  326;  Massotk,  Admx., 
V.  ZJ^i.  &  Hud.  Canal  Co.,  64  N.  Y.524. 

It  is  the  settled  law  of  this  State  that  the  want  of  con- 
tributory negligence  must  be  shown  by  aiBrmative  evi- 
dence. The  case  of  Indianapolis,  etc.,  R.  W.  Co.  v. 
Greene,  Admx.,  supra,  is  a  leading  case  bearing  upon  this 
subject. 

Many  other  cases  might  be  cited  to  the  same  effect. 
But  whilst  this  is  true,  it  is  equally  well  settled  that  no 
particular  kind  or  species  of  evidence  is  required  to 
establish  the  absence  of  contributory  negligence.  Wins- 
low  V.  Boston,  etc.,  R.  R.  Co.,  11  State  Rep.  (N.  Y.) 
831. 

The  question  here  is,  whether  or  not  there  is  any  evi- 
dence of  any  kind  from  which  the  want  of  contributory 
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negligence  may  be  inferred?  It  is  not  shown  that  the 
deceased  had  any  knowledge  of  the  usual  rate  of  speed  at 
the  point  where  he  was  killed.  The  ordinance  rate  was 
four  miles  per  hour.  The  ordinance  was  a  local  law  of 
the  municipality,  and  was  binding  upon  all  persons 
within  its  jurisdiction.  Citizens^  Gas,  etc.,  Co.  v.  Town 
ofElwood,  114  Ind.  332. 

And  the  jury  might  well  infer  from  the  circumstances, 
that  the  deceased  knew  the  rate  fixed  by  it,  and  that  he 
acted  upon  such  knowledge.  The  jury  might  well  con- 
clude, from  the  evidence,  that  the  bell  was  not  sounded. 
Can  the  fact  that  the  train  was  running  at  a  high  rate  of 
speed  at  a  point  where  the  ordinance  limited  it  to  four 
miles  per  hour,  be  considered  as  a  circumstance  or  item 
of  evidence  from  which  the  jury  might  infer  want  of 
contributory  negligence?  If  so,  then  there  is  affirmative 
evidence,  and  this  case  does  not  fall  within  the  rule  laid 
down  in  the  cases  from  which  we  have  quoted. 

In  the  case  of  Madison,  etc.,  JR.  R.  Co.  v.  Taife,  37  Ind, 
361  (376),  it  was  said:  '*The  rate  of  speed  within  the  city 
being  prescribed  by  a  public  law,  the  plaintiff,  in«  de- 
termining whether  it  was  safe  and  prudent  for  him  to  at- 
tempt to  cross  the  railroad  track,  had  the  right  to  assume 
that  the  defendant  would  comply  with  such  ordinance. 
It  might  have  been  safe  for  the  plaintiff  to  have  attempted 
to  cross  the  track  of  the  defendant's  road  if  the  cars  only 
ran  at  the  rate  of  four  miles  an  hour,  while  it  would  have 
been  unsafe  and  reckless  to  have  made  such  attempt  if 
the  cars  were  being  run  at  a  much  greater  rate  of  speed.'' 

In  Simons  v.  Gaynor,  89  Ind.  165,  this  language  was 
used:  ''Ordinances  of  a  municipal  corporation  may  be 
taken  into  consideration  in  determining  whether  the 
speed  of  the  horse  at  the  time  of  a  collision,  was  exces- 
sive. One  who  rides  or  drives  at  a  rate  of  speed  greater 
than  that  prescribed  by  a  statute  or  a  municipal  ordi- 
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nance   must  expect  that  fact  to   be  used  as   evidence 
against  him." 

In  Pennsylvania  Co.  v.  Stegemeier,  supra,  while  the 
facts  were  widely  different  from  the  case  in  hearing,  yet, 
on  the  question  of  the  failure  to  obey  the  ordinance,  the 
court  said:  *'The  effect  of  the  appellant's  failure  to  obey  the 
local  law  extends  much  farther  than  the  question  whether  it 
was  or  was  not  guilty  of  actionable  negligence,  for  it  exerts 
an  important  influence  upon  the  question  whether  the  intes- 
tate was  or  was  not  guilty  of  contributory  fault.  The  evi- 
dence shows  that  he  was,  and  long  had  been,  a  citizen  of 
Fort  Wayne;  and  it  is  also  shows  that  he  was  acquainted 
with  the  Hanna  street  crossing.  The  reasonable  infer- 
ence, therefore,  is  that  he  knew  that  when  trains  were 
about  to  pass  the  crossing  the  gates  were  shut  down,  or 
warning  given  by  the  flagman.  But  more  than  this,  he 
had  a  right,  w'ithin  reasonable  limits,  io  act  upon  the 
presumption  that  the  company  had  done  its  duty  and 
obeyed  the  law.  He  had  no  right,  however,  to  recklessly 
omit  to  use  his  senses  of  sight  and  hearing,  and  rely 
entirely  upon  this  presumption;  but  he  did  have  a  right 
to  presume  that  there  were  no  approaching  trains.  But 
here  there  is  no  evidence  that  he  did  not  use  his  senses,  as 
a  prudent  man  would  have  done  under  the  circumstances 
in  which  he  was  placed;  on  the  contrary,  there  is  evi- 
dence from  which  it  may  be  reasonably  inferred  that  he 
was  not  guilty  of  contributory  negligence.  It  is  a 
familiar  rule  that  a  man  brought  into  danger  by  the 
wrong  of  another  is  not  bound,  when  confronted  by 
sudden  and  unexpected  peril,  to  act  with  coolness  and 
deliberation.  The  law  recognizes  the  influence  which 
unexpected  exposure  to  danger  exerts  upon  ordinary 
men,  and  does  not  demand  of  them  the  prudence  and 
care  that  men  would  exercise  under  other  circumstances. 
•     *     *     The   case   before  us  belongs  to  the  class  in 
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which  railroad  companies  are  held  responsible  because 
they  put  the  traveler  off  his  guard  and  lure  him  into 
danger/' 

On  the  other  hand,  there  are  cases  which  hold  that 
the  negligent  acts  of  the  defendant  can  not  be  considered 
in  establishing  the  want  of  contributory  negligence  on 
the  part  of  the  plaintiff. 

In  Cincinnati  R,  W,  Co,  v.  Howard,  supra,  it 'was 
held  that,  under  the  facts  of  that  case,  the  failure 
to  sound  the  whistle  or  to  ring  the  bell,  as  by  the 
statute  required,  were  not  circumstances  which  might  be 
considered  by  the  jury  in  determining  whether  or  not  the 
plaintiff  was  free  from  fault.  The  facts  of  that  case  are 
very  meagerly  stated  in  the  opinion.  It  appears  that  the 
plaintiff  and  her  father  were  in  a  buggy  drawn  by  one 
horse,  and  were  in  the  act  of  passing  over  the  railroad 
track  when  struck  by  one  of  the  defendant's  locomotives. 
This  case  was  followed  and  approved  in  Louisville,  etc., 
R,  W,  Co.  Y.  Stommel,  supra. 

In  the  last  named  case,  the  facts  upon  which  the  de- 
cision rests  are  not  stated  in  the  opinion. 

Whether  or  not  the  negligent  acts  of  the  defendant 
can  be  considered  as  tending  to  show  the  want  of  con- 
tributory fault  on  the  part  of  the  plaintiff  must  depend 
upon  the  particular  circumstances  of  each  case.  If  the 
defendant,  by  negligent  conduct,  misleads  the  plaintiff, 
and  thereby  creates  a  false  impression  of  safety  when 
danger  actually  exists,  then  I  think  the  jury  may  con- 
sider such  conduct  along  with  the  other  circumstances 
in  determining  the  want  of  contributory  fault.  If  this 
principle  be  borne  in  mind,  there  is  no  conflict  between 
the  authorities  above  cited;  and  each  case  was,  no  doubt, 
correctly  decided  upon  the  facts  before  the  court. 

The  rule  that  a  person  who  is  about  to  enter  upon  a 
railroad  crossing  must  stop  and  look  and  listen  for  ap- 
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preaching  trains,  before  attempting  to  cross,  is  not  an  in- 
flexible rule.  It  does  not  have  the  force  and  rigidity  of 
a  statute.  Its  application  must  depend  upon  the  par- 
ticular circumstances  of  each  case.  There  are  many 
cases  which  hold  that  the  person  is  not  bound  to  obsprve 
this  rule  when  the  railroad  company,  by  its  acts,  have 
misled  such  person  and  lured  him  into  danger  by  creat- 
ing a  sense  of  security  when  danger  exists.  PennsyU 
vania  Co,  v.  Stegemeier,  supra;  Pennsylvania  Co. v.  Marion, 
104  Ind.  239-  Chicago,  etc.,  R.  R,  Co.  v.  Boggs,  101 
Ind.  522;  City  of  Indianapolis  v.  Gaston,  58  Ind.  224; 
Beach  on  Cont.  Neg.,  section  190. 

**The  law  will  never  hold  it  imprudent  in  any  one  to 
act  upon  the  presumption  that  another,  in  his  conduct, 
will  act  in  accordance  with  the  rights  *  *  of  both,  even 
though  such  other  has  once  conducted  himself  in  a  con- 
trary manner.  Newson  v.  New  York,  etc.,  R.  R.  Co.,  29 
N.  Y.  383  (390). 

A  defendant  can  not  impute  want  of  vigilance  to  one 
injured  by  his  act,  as  negligence,  if  that  very  want  of 
vigilance  were  the  consequence  of  an  omission  of  duty 
on  the  part  of  the  defendant.  Pennsyluania  R.  R.  Co,  v. 
Ogier,  35  Pa.  St.  60. 

These  authorities,  I  think,  establish  the  proposition 
that  in  a  proper  case  the  failure  to  obey  the  law  on  the 
part  of  the  railroad  company  may  be  considered  by  the 
jury  as  a  circumstance  tending  to  show  the  want  of  con- 
tributory negligence  on  the  part  of  the  deceased.  This 
case  differs  essentially  in  its  facts  from  that  of  the  Indi- 
anapolis, etc.,  R.  W.  Co.  y.  Green,  supra.  That  was  a 
crossing  in  the  country,  and  this  was  a  crossing  in  a 
populous  city. 

In  the  absence  of  direct  evidence,  the  court  or  jury, 
in  determining  the  want  of  contributory  fault,  may  also 
take  into  consideration  those  natural  instincts  and  im- 
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pulses  which  prompt  all  men  to  avoid  injury  and  pre- 
serve their  lives.  This  principle  seems  to  have  been 
entirely  overlooked  in  many  of  the  decisions  in  this 
^tate. 

This  rule  has  special  application  in  that  class  of  cases 
where  (like  the  case  in  hearing)  the  evidence  is  silent 
as  to  the  conduct  of  the  deceased  at  the  moment  he  met 
his  death. 

In  Allen  v.  Willard,  57  Pa.  St.  374,  the  deceased  met 
his  death  by  falling  into  an  excavation  dug  by  the  de- 
fendants for  a  cellar,  on  the  line  of  the  street.  The  un- 
disputed facts  were  that,  about  6  o'clock  in  the  morning 
the  deceased  was  found  dead  in  the  excavation,  lying  on 
his  belly,  his  face  thrown  back,  his  body  lying  south- 
west wardly;  the  body  was  then  cold  and  stiff,  the  neck 
broken,  and  a  contusion  on  the  top  of  the  head,  but  the 
skull  not  broken.  When  found,  there  were  on  his  person 
two  watches  and  business  and  photograph  cards.  He  was 
a  man  in  good  health,  of  temperate  and  otherwise  cor- 
rect habits.  No  person  saw  the  deceased  fall.  No  wit- 
ness testified  as  to  his  conduct  at  the  moment  he  met  his 
death. 

The  court,  by  Agnew,  J.,  said:  ''Now  all  these  facts 
tend  to  prove  that  Willard  lost  his  life  by  falling  acci- 
dentally into  this  open  and  unprotected  pit.  *  *  * 
Being  a  man  of  sober  and  correct  habits,  and  of  good 
health,  it  is  improbable  that  he  reeled  into  the  cellar 
when  intoxicated,  or  while  laboring  under  sudden  ill- 
ness; and,  bearing  no  marks  of  violence  upon  his  person, 
and  valuable  property  being  found  upon  him,  it  is  not 
likely  he  was  the  victim  of  violence  or  robbery.  The 
natural  instincts  which  lead  men,  in  their  sober  sense 
to  avoid  injury  and  preserve  life,  is  an  element  of  evi- 
dence. In  all  questions  touching  the  conduct  of  men, 
motives,  feeling,   and  natural  instincts,  are  allowed  to 
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have  their  weight,  and  to  constitute  evidence  for  consid- 
eratiqn  of  courts  and  juries.  Adding  these  to  the  cir- 
cumstances of  this  case,  we  can  not  say  that  the  evidence 
was  insuflScient  to  go  to  the  jury  as  proof  of  actual  neg- 
ligence on  the  part  of  the  defendants.  We  discover  noth- 
ing from  which  an  inference  could  be  justly  drawn  of 
concurring  negligence  on  the  part  of  the  deceased.  It 
was  suflScient  to  justify  a  finding  that  Willard  came  to 
his  death  by  an  accidental  fall  into  the  cellar,  and  that 
this  was  owing  to  the  unguarded  condition  of  the  cellar 
on  that  night." 

In  Gay  v.  Winter,  34  Cal.  153,  the  facts  were  sub- 
stantially as  follows:  At  the  crossing  of  two  streets  in 
the  city  of  San  Francisco  there  was  a  hole  two  by  five 
feet  in  dimension.  It  was  the  duty  of  the  defendant  to 
keep  the  street  in  a  safe  condition  at  this  point.  John 
Gay,  Jr.,  the  deceased,  at  the  time  he  met  his  death  was 
about  five  years  old.  He  was  more  than  usually  intelli- 
gent and  considerate  for  one  of  his  years.  On  the  morn- 
ing of  November  17th  he  was  sent  by  his  mother  to  a 
meat  market  about  one  block  distant  from  the  residence 
of  his  parents,  and  within  about  thirty  yards  of  the  hole 
at  the  crossing,  to  do  marketing.  He  went  to  said  mar- 
ket, and  as  he  returned  he  walked  down  the  street  in  the 
direction  of  said  crossing,  near  which  he  was  last  seen 
alive.  He  fell  through  said  hole  and  was  drowned  in 
the  waters  of  the  bay.  No  witness  testified  as  to  seeing 
him  at  the  moment  he  fell  into  the  hole  and  met  his 
death. 

Upon  these  facts  the  court,  by  Sanderson,  J.,  said: 
"How  far  the  plaintiff  was  bound  to  go  for  the  purpose 
of  showing  that  the  death  of  his  intestate  was  not  at- 
tributable to  his  own  negligence,  appears  to  be  the  prin- 
cipal question  in  the  case." 

After  adverting  to  the  general  rule   with   reference  to 
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negligence  and  want  of  contributory  negligence  as  an- 
nounced by  Lord  EUenborough  in  the  celebrated  <»se  of 
Butterfield  v.  Forrester^  11  East,  60,  the  court  continues: 
*'In  a  majority  of  cases  doubtless  this  general  rule  will 
meet  all  the  exigencies,  but  there  are  cases,  of  which  we 
think  this  is  one  where  it  does  not  seem  to  afford  a  satis- 
factory solution.  Where  the  testimony  is  of  such  a  char- 
acter as  to  show  aflBirmatively  what  was  the  conduct  of 
both  parties,  it  is  undoubtedly  adequate  for  all  purposes; 
but  take  a  case  where  the  testimony  as  to  the  defendant's 
conduct  does  not  also  show  what  was  the  conduct  of 
the  plaintiff,  must  the  plaintiff  go  farther  and  show  that  he 
exercised  proper  caution  and  prudence,  or  that  no  neg- 
ligence on  his  part  contributed  in  any  degree  to  the  in- 
jury? If  under  the  circumstance  of  the  case  he  is  able 
to  show  what  his  conduct  was,  it  would  be  no  hardship 
to  require  him  to  prove  himself  blameless;  but  suppose 
he  is  unable,  as  in  the  present  case,  to  show  by  direct 
testimony  what  his  conduct  was,  is  the  jury,  as  a  matter 
of  law,  bound  to  return  a  verdict  for  the  defendant  not- 
withstanding his  fault  is  clearly  established?  Or,  which 
amounts  to  the  same  thing,  is  the  court,  in  such  a  case, 
bound  to  non-suit  the  plaintiff?" 

In  concluding  the  opinion  it  was  said:  ''In  the  ab- 
sence of  any  direct  proof  we  are  of  the  opinion  that  the 
jury  are  at  liberty  to  infer  ordinary  care  and  diligence 
on  the  part  of  the  plaintiff  from  all  the  circumstances  in 
the  case — his  character  and  habits  and  the  natural  in- 
stincts of  self-preservation.  To  hold  otherwise  would  be 
in  effect  to  presume  negligence  on  the  part  of  one  in  ex- 
cuse of  negligence  on  the  part  of  another.  If  the  plain- 
tiff makes  a  case  which  does  not  charge  him  with  negli- 
gence, we  think  his  case  should  be  allowed  to  go  to  the 
jury." 

The  court  cites  the  following  cases:     Johnson  v.  Hud- 
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son  River  R.  R.  Co.,  5  Duer,  21,  and  same  case,  20 
N.  Y.  65;  Beatty  v.  Gilmore,  16  Pa.  St.  463;  Button  v. 
Sudson  River  R.  R.  Co.,  18  N.  Y.  248;  Clark  v.  Kirwan, 
4E.  D.  Smith,  21. 

I  have  quoted  extensively  from  this  case  because  it 
seems  to  be  directly  in  point. 

In  Johnson  v.  Hudson  River  R.  R.  Co,,  supra,  this 
language  is  used:  'The  natural  instinct  of  self-pres- 
ervation would  stand  in  the  place  of  positive  evidence, 
and  the  dangerous  tendency  of  the  defendant's  con- 
duct would  create  so  strong  a  probability  that  the  in- 
jury happened  through  his  fault  that  no  other  evidence 
would  be  required.'' 

Nor  do  I  think  the  statement  contained  in  the  majority 
opinion,  that  **the  Pennsylvania  and  Calif ornia  cases  re- 
lied upon  as  supporting  the  doctrine  of  the  presumption 
that  the  deceased  followed  the  ordinary  instincts  of  men 
to  preserve  their  lives  are  decided  upon  the  principle  that 
the  plaintiff's  freedom  from  contributory  fault  is  a  mat- 
ter of  defense,  and  need  not  be  shown  by  the  plaintiff," 
is  a  correct  interpretation  of  such  cases. 

In  Allen  v.  Willard,  supra,  this  language  is  used:  "It 
can  not  be  denied  that  actions  for  injuries  arising  from 
alleged  negligence,  not  founded  upon  a  contract  *  *  * 
must  be  supported  by  affirmative  proof  of  the  fact  of 
negligence." 

The  case  of  Butterfield  v.  Forrester,  supra,  is  the 
foundation  for  the  doctrine  that  the  burden  rests  upon 
the  plaintiff  to  show  want  of  contributory  negligence. 
See  Beach  Cont.  Neg.,  section  418. 

In  Gay  v.  Winter,  supra,  the  doctrine  of  Butterfield  v. 
Forrester  is  expressly  recognized. 

I  am  not  able  to  agree  with  my  associates  that  there  is 
no  affirmative  evidence  from  which  the  want  of  contribu- 
tory negligence  may  be  inferred.     1  think  there  are  at 
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least  two  items,  the  running  of  the  train  in  excess  of  the 
ordinance  rate  under  the  circumstances,  and  the  natural 
instincts  of  self-preservation  on  the  part  of  the  deceased. 
They  are  proper  circumstances  upon  which  to  predicate 
the  want  of  contributory  fault.  Whether  this  court  or 
the  trial  court  would  draw  the  inference  of  such  want,  is 
immaterial.  When  this  court  determines  that  there  are 
some  circumstances  upon  which  such  want  may  or  may 
not  be  predicated,  its  duty  is  done. 

Whether  the  deceased  went  upon  the  track  or  embank- 
ment at  the  crossing,  or  walked  down  it  longitudinally 
from  the  passenger  station,  is  not  found  by  the  evidence, 
but  he  was  on  the  crossing  lawfully.  Of  course,  it  was 
his  duty  to  make  use  of  his  senses  of  sight  and  hearing, 
and  use  all  proper  means  to  protect  himself  from  injury. 
There  was  evidence  properly  given  to  the  jury  which 
tended  to  show  that  a  person  on  a  track  facing  a  head- 
light of  the  engine  can  not  after  dark  determine  the 
speed  of  the  train.  The  deceased  may  have  been  walk- 
ing along  the  embankment,  relying  on  the  ordinance 
rate  of  four  miles  per  hour,  and  being  unable  to  deter- 
mine the  rate  of  speed  of  the  approaching  train  until  it 
was  near  upon  him,  was  thus  lured  to  the  point  of  dan- 
ger, and,  being  suddenly  and  unexpectedly  confronted 
with  great  peril  and  danger,  lost  his  presence  of  mind 
and  was  unable  to  escape.  At  least  such  facts  are  legiti- 
mate inferences  which  might  be  drawn  by  the  jury  from 
the  evidence.  The  jury  had  the  right  to  presume,  in  the 
absence  of  any  showing  to  the  contrary,  that  the  deceased 
endeavored  to  preserve  his  life  and  save  himself  from  in- 
jury. 

And  the  law  commits  the  right  of  drawing  the  infer- 
ence to  the  exclusive  province  of  the  jury.  The  au- 
thorities go  even  farther  than  mere  presumption. 

In  Cleveland,  etc/R,  R,  Go.  v.  Rowan,  66  Pa.  St.  393, 
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this  language  is  used:  "As  the  love  of  life  and  the  in- 
stincts of  preservation  are  the  highest  motive  for  care 
in  any  reasoning  being,  they  will  stand  for  proof  of  care 
until  the  contrary  appears." 

We  have  here  a  case  where  a  man  was  killed  in  the 
dark  by  a  train  of  cars  at  a  street  crossing  in  a  populous 
city.  The  train  was  running  at  a  high  rate  of  speed  in 
violation  of  a  city  ordinance.  It  is  certainly  within  the 
range  of  probability  that  the  deceased  might  have  met 
his  death  while  he  was  exercising  prudence  and  caution. 
Such  instances  are  not  infrequent.  Shall  it  be  said  that, 
because  no  witness  gave  testimony  of  his  conduct  at  the 
moment  he  met  his  death,  no  recovery  can  be  main- 
tained? It  seems  to  the  writer  that  to  so  hold  would  be 
to  encourage  the  reckless  and  heedless  operation  of  trains 
and  further  imperil  the  lives  and  property  of  the  citizens 
of  the  State. 

The  language  of  the  Supreme  Court  of  the  State  of 
New  York  in^  the  case  of  Ernst,  Exx. ,  v.  Hudson  River  R.  R, 
Co.,  So^N.  Y.  28,  meets  with  my  hearty  approval:  *  'In  the 
present  case,  the  defendants  not  only  misled  the  testator 
by  not  exhibiting  the  flag  at  the  crossing,  in  accordance 
with  the  uniform  custom  when  an  engine  was  near,  but 
also  by  approaching  the  highway  illegally,  neither 
sounding  the  whistle  nor  ringing  the  bell  as  they  ad- 
vanced. This  was  an  act  in  open  defiance  of  a  public 
statute,  enacted  for  the  protection  of  the  traveler.  It  was 
a  flagrant  breach  of  duty  to  the  passengers,  whose 
safety  it  jeopardized,  to  the  stockholders,  whose  property 
it  imperiled,  and  to  the  testator,  whose  life  it  exposed. 
Its  direct  tendency  was  to  put  him  off  his  guard,  to  dis- 
arm  his  vigilance,  and  to  produce  a  false  sense  of  secur- 
ity. To  transfer  tbe  blame  to  him,  would  be  to  screen 
the  wrongdoer  at  the  expense  of  the  victim.  It  is  not 
the  policy  of  the  law  to  favor  those  Who  deliberately  vio- 
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late  its  mandates,  nor  is  it  the  duty  of  courts  to  invent 
excuses  for  wrongdoers,  or  to  palliate  the  guilt  of  reck- 
less homicide.  Our  statutes  for  the  protection  of  life  are 
to  be  obeyed;  and  when  they  are  broken  and  defied,  re- 
sponsibility is  not  to  be  evaded  by  imputing  blame,  with- 
out proof,  to  him  who  suffers  death,  for  the  sake  of  shield- 
ing those  who  inflict  it." 

The  court  instructed  the  jury  as  follows:  ''An  infer- 
ence of  care  on  the  part  of  the  deceased  arises  from  the 
known  instincts  of  self-preservation  in  every  man,  and 
absence  of  fault  on  his  part  may  be  inferred  from  the 
general  and  known  disposition  of  men  to  take  care  of 
themselves  and  to  keep  out  of  the  way  of  diflSculty  and 
danger,  and  it  is  the  duty  of  the  jury  in  this  case  to  take 
such  inferences  into  consideration  in  arriving  at  the 
question  of  due  care  of  the  deceased  at  the  time  of  the 
accident." 

This  instruction,  in  the  light  of  the  authorities  above 
cited,  was  not  erroneous  in  my  judgment. 

Judgment  reversed,  at  the  costs  of  appellee,  with  in- 
structions to  sustain  the  motion  for  a  new  trial. 

Filed  Nov.  28, 1893 ;  petition  for  a  rehearing  overmled  Feb.  1, 1894. 


No.  1,021. 

Rittenhause  v.  Knoop,  Administrator. 

Judgment. — Motion  for  Non  Obstante, — W?ien  Special  Finding  Overrides 
General  Verdict. — ^On  a  motion  for  a  judgment  non  obstante,  every 
reasonable  presumption  is  indulged  in  favor  of  the  general  verdict, 
and  the  answers  to  the  interrogatories  will  override  the  general  ver- 
dict only  when  the  antagonism  between  them  is  so  marked  as  to  be 
beyond  the  possibility  of  removal  by  any  evidence  legitimately  ad-  * 
missible  under  the  issues. 
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\krdict.— Sustained  by  the  Evidence. — ^That  the  evidence^  sustains  the 

verdict,  see  opinion. 
Practice. — Contract, — Tort. —  Waiver. — Where  a  contract  and  a  tort 

exist  in  relation  to  the  same  subject-matter,  the  plaintiff  may  waive 

the  tort  and  sue  in  contract. 

From  the  Wabash  Circuit  Court. 

C.  E.  Cowgill  and  H,  C.  Pettit,  for  appellant. 

A,  Taylor,  for  appellee. 

LoTZ,  J. — ^The  appellee  brought  this  action  against 
the  appellant,  and  alleged  in  his  complaint,  that  the  ap- 
pellant became  and  was  indebted  to  the  appellee,  as  the 
administrator  of  the  estate  of  George  Knoop,  deceased*, 
for  money  had  and  received  belonging  to  said  estate,  in 
the  sum  of  $599. 
The  issues  joined  were  submitted  to  a  jury  for  trial. 
The  jury  returned  a  general  verdict  for  appellee,  and 
also  answers  to  certain  interrogatories  propounded  to  it 
by  the  appellant. 

The  court  overruled  appellant's  motion  for  judgment 
on  the  special  findings  of  the  jury,  and  rendered  judgment 
for  the  appellee. 

The  appellant  assails  the  complaint  with  much  in- 
genuity and  legal  acumen,  but,  as  it  is  attacked  for  the 
first  time  in  this  court,  this  assault  must  prove  unavail- 
ing, for  in  this  court  all  formal  defects,  and  such  defects 
that  might  be  supplied  by  amendment  are  deemed  cured 
by  the  verdict. 

Tiie  second  assignment  of  error  calls  in  question  the 

/jrectness  of  the  ruling  of  the  court  in  sustaining  ap- 

^Jiee's  demurrer  to  appellant's  third  paragraph  of  an- 

i^^ex".     The  record  shows  that  the  appellant  filed  such 

jercLurrer,  but  it  does  not  show  that  the  court  made  any 

jaling  thereon,  either  sustaining  or  overruling  it.     Un- 

ier  such  circumstances  we  are  not  called  upon  to  pass 

apon  this  assignment. 
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The  next  assignment  of  error  is  that  the  court  erred  in 
overruling  the  appellant's  motion  for  judgment  on  the 
answers  of  the  jury  to  special  interrogatories,  notwith- 
standing the  general  verdict. 

On  a  motion  for  a  judgment  non  obstante  every  reason- 
able presumption  will  be  indulged  in  favor  of  the  gen- 
eral verdict,  and  if,  by  any  reasonable  hypothesis,  the 
answers  and  the  general  verdict  can  be  reconciled,  the 
general  verdict  must  control.  The  answers  override  the 
general  verdict  only  when  the  antagonism  between  them 
is  so  marked  as  to  be  beyond  the  possibility  of  removal 
by  any  evidence  legitimately  admissible  under  the  issues. 
Evansvilley  etc.,  R.  R.  Co.  v.  MarohUy  6  Ind.  App.  646,  34 
N.  E.  Rep.  29. 

A  cursory  examination  of  the  answers  to  the  inter- 
rogatories in  this  case  shows  that  no  such  irreconcilable 
conflict  exists. 

The  last  assignment  is  that  the  court  erred  in  overrul- 
ing the  motion  for  a  new  trial.  Only  two  causes  formed 
the  basis  of  this  motion,  (1)  that  the  verdict  is  not  sus- 
tained by  sufficient  evidence,  and  (2)  that  the  verdict  is 
contrary  to  law. 

Appellant  concedes  the  rule  to  be,  that  when  the  evi- 
dence is  conflicting,  or  where  there  is  some  evidence  tend- 
ing to  support  the  verdict,  this  court  will  not  dis- 
turb the  judgment  of  the  lower  court;  but  he  insists  that 
there  is  no  evidence  in  this  case  to  establish  certain  es- 
sential facts  necessary  to  support  the  verdict. 

The  facts  of  the  case,  as  shown  by  the  evidence,  are 
substantially  as  follows: 

One  Henry  Walker  died  in  Wabash  county,  in  April, 
1891.  He  had  been,  at  one  time,  a  carpenter,  and  was 
the  owner  of  a  tool  or  carpenter's  chest  at  the  time  of 
his  death.  The  chest,  in  the  usual  course  of  settlement 
of  his  estate,  was  sold  at  public  auction,  and  the  appel- 
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lant  became  the  purchaser  thereof.  He  took  the  chest 
to  his  home,  and,  in  the  process  of  cleaning  and  re-ar- 
ranging its  interior,  he  found  a  bunch  of  interest  coupons 
which  had  been  out  from  bonds  of  the  United  States. 
He  went  immediately  with  them  to  M«.  Walker,  the 
widow  of  Henry  Walker,  and  informed  her  of  what  he 
had  found.  She  told  him  that  they  did  not  belong  to 
her  nor  to  her  husband's  estate. 

The  appellant  took  the  coupons  to  a  banker  and  had 
them  redeemed  by  the  United  States  Government,  realiz- 
ing therefor  the  sum  of  $599.  Between  the  years  of  1865 
and  1870,  the  appellee's  decedent,  George  Knoop,  was  a 
resident  of  Wabash  county,  and  lived  with  his  father. 
Sometime  during  these  years,  he  became  the  purchaser 
of  five  government  bonds  of  $1,000  each,  and  there  was 
evidence  tending  to  show  that  he  also  owned  two  other 
bonds  oi  $1,000  each.  His  father  died  in  1869,  and  he 
went  to  live  with  Henry  Walker,  who  was  his  brother- 
in-law.  While  there  he  kept  his  bonds  and  coupons  in 
the  carpenter's  chest.  He  was  somewhat  erratic,  or  dis- 
ordered in  mind.  In  1870  he  went  to  the  West,  first  to 
Iowa,  thence  Kansas,  and  finally  to  Wyoming. 

While  in  the  latter  State,  he  became  blind  and  de- 
ranged in  mind.  His  brother  was  appointed  his  guar- 
dian, and  he  was  brought  back  to  Indiana  in  1887.  Af- 
ter leaving  Indiana  in  1870,  he  did  not,  at  any  time,  re- 
turn until  brought  back  by  his  brother.  At  that  time, 
he  had  $3,000  in  government  bonds  of  the  series  known 
as  ten  forties,  which,  long  before  that  time,  had  been 
called  for  redemption  or  refunding.  There  was  evidence 
tending  to  show  that  he  had  cut  off  and  detached  the 
coupons  from  the  bonds  that  he  owned  while  in  Indiana. 
Appellant  contends  that  this  evidence  entirely  fails  to 
ahow  any  connection  between  the  coupons  found  by  him 
Vol.  9—9 
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in  the  chest,  and  the  coupons  or  bonds  owned  by  the  de- 
ceased while  he  lived  at  the  house  of  Henry  Walker.  In 
this  we  think  he  is  mistaken.  It  is  true  that  there  was 
no  direct  and  positive  evidence  to  that  effect,  yet  it  was  a 
legitimate  inference  which  might  be  drawn  from  it.  The 
jury  have  the  superior  right  in  weighing  the  evidence 
and  drawing  the  inferences  therefrom.  There  being 
some  evidence  which  tended  to  prove  that  the  coupons 
which  the  appellant  converted  belonged  to  the  estate  of 
George  Knoop.  we  can  not  disturb  the  judgmenl^  on  this 
ground. 

And,  lastly,  it  is  contended  that  there  is  a  fatal  vari- 
ance between  the  proof  and  the  averments  of  the  com- 
plaint. 

It  has  often  been  held  by  this  court  that  a  party  must 
recover  secundum  allegata  et  probata,  or  not  at  all.  Riley 
v.  Walker,  6  Ind.  App.  622,  34  N.  E.  Rep.  100.       :; 

It  is  also  a  familiar  rule  that  a  party  can  not  declare 
in  tort  and  recover  on  a  contract  nor  vke  versa. 

Appellant  asserts  that  the  complaint  declares  in  con- 
tract for  money  had  and  received,  and  that  the  proof 
makes  a  case  in  tort  for  the  conversion  of  goods.  The 
appellee  had  a  right  to  waive  the  tort  and  sue  in  contract, 
and  this  he  seems  to  have  done  in  this  case.  There  is 
no  fatal  variance. 

Judgment  affirmed,  at  costs  of  appellant. 

Ross,  J.,  absent. 

Filed  Feb.  2,  1894. 
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No.  969. 

Nye    v.  Grand    Lodge,  Ancient   Order  of   United 
Workmen  of  the  State  of  Indiana,  et  al. 

Life  Iksubance. — Assignment  of  Policy. —  Wagering  ContrcuA.—Law 
and  Fact, — Where  a  policy  is  valid  at  its  inception,  it  may  be  as- 
signed to  one  not  having  an  interest  in  the  life  of  the  insared,  when 
not  used  as  a  cloak  for  a  wager ;  and  where  the  assignee  paid  |300 
for  the  assignment  of  a  policy  for  $2,000,  and  agreed  to  pay  the  dues 
and  assessments  on  the  policy,  in  the  absence  of  proof  of  any  age 
or  expectancy  of  life  of  the  insured,  the  court  can  not  say,  as  a  mat- 
ter of  law,  that  the  sale  or  assignment  was  tainted  with  the  vice  of 
gambling,  such  question  usually  being  one  of  fact. 

Same. — Beneficiary  Fund, — Disposition  of  by  Insured, — Burden  of  Proof, 
— Appointee. — Where  the  insured  might  have  bequeathed  the  bene- 
ficiary fund  to  a  person  not  a  member  of  his  family,  dependent  upon 
him,  or  related  to  him  by  blood,  he  may  do  the  same  thing  by  ap- 
pointment ;  and  when  the  appointee  has  made  proof  of  the  death  of 
the  insured,  and  produces  the  certificate,  he  has  made  a  prima  fade 
case,  and  the  bctrden  of  proof  is  upon  those  who  claim  it  against 
him  to  show  the  contrary. 

Gavin,  J.,  and  Davis,  C.  J.,  dissent. 

From  the  Marion  Superior  Court. 

F,  M.  Finch  and  /.  A,  Finch ^  for  appellant. 

8,  M,  Shepardy  for  appellees. 

LoTZ,  J. — ^The  appellant,  Nancy  J.  Nye,  brought  this 
action  against  the  appellees. 

From  the  allegations  of  her  complaint,  it  appears,  in 
brief,  that  she  is  the  widow  of  Michael  W.  Nye;  that  the 
appellees  Maria  Lehr,  John  Nye  and  Benjamin  F.  Nye, 
are  the  children  and  heirs  at  law  of  Michael;  that  the 
Grand  Lodge,  Ancient  Order  of  United  Workmen,  is  a 
charitable  and  benevolent  association,  organized  under 
the  laws  of  the  State  of  Indiana;  that  said  order  issues 
to  each  member  thereof  a  certificate  of  membership, 
granting  the  privileges  of  the  order  and  securing  the 
payment  of  the  sum  of  $2,000  on  the  death  of  such  mem- 
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ber,  to  such  person  as  may  be  designated  by  such  mem- 
ber, who  was  eligible  as  a  beneficiary  under  the  constitu- 
tion and  by-laws  of  the  society  and  the  laws  of  the  State, 
to  hold  insurance  on  the  life  of  another;  that  Michael 
became  a  member  of  said  order,  and  secured  a  certificate 
insuring  his  life  in  the  sum  of  $2,000;  that  said  certifi- 
cate was  not  made  payable  to  any  person  by  designation, 
but  remained  in  blank  for  the  personal  benefit  of 
Michael;  that  in  the  year  of  1885  the  appellee  Joseph  H. 
Clark,  for  the  purpose  of  speculation,  bought  said  certi- 
ficate from  Michael;  that  said  Clark  was  not  related  to 
nor  dependent  upon  Michael,  and  Michael  was  not  in- 
debted to  Clark  in  any  sum;  that  Clark  could  lose  noth- 
ing, either  socially  or  pecuniarily,  by  the  death  of 
Michael;  that  the  purchase  was  a  wager  on  the  life  of 
Michael;  that  after  the  purchase  of  the  certificate,  Clark 
sent  the  same  to  the  grand  lodge  and  procured  a  new  cer- 
tificate to  be  issued  on  the  life  of  Michael,  in  which 
Clark  was  named  as  the  beneficiary;  that  said  new  cer- 
tificate was  issued  in  ignorance  of  the  facts  and  contrary 
to  the  constitution  and  by-laws  of  the  order;  that  said 
Michael  died  April  18,  1890,  being,  at  the  time,  a  mem- 
ber in  good  standing  in  said  order,  and  that  proof  of  his 
death  was  duly  made. 

Certain  sections  of  the  constitution  and  by-laws  of  the 
order  were  set  out  in  the  complaint,  and  it  was  averred 
that  under  such  provisions  Clark  did  not  come  w^ithin 
the  classes  of  beneficiaries  named  therein,  and  that  the 
appellant  was  entitled  to  the  whole  fund. 

The  appellee,  the  Grand  Lodge,  filed  an  interpleader 
and  paid  the  money,.  $2,000,  into  court,  and  was  dis- 
charged. 

The  appellee  Clark  answered  the  complaint  (1)  by  the 
general  denial,  and  (2)  by  a  special  answer,  in  which  he 
claimed  to  be  entitled  to  the  whole  of  the  fund.     He  also 
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filed  a  cross-complaint,  or  counterclaim,  against  the  ap- 
pellant and  his  codefendants,  in  which  he  averred,  in 
brief,  that  in  1885  the  said  Michael  W.  Nye  was  a  mem- 
ber in  good  standing  in  said  order,  the  A.  0.  U.  W.,  and 
the  holder  of  a  certificate  of  membership  therein;  that 
said  Michael  was  desirous  of  raising  a  sum  of  money  to 
enable  him  to  go  into  business  on  his  own  acc6ui>t,  and 
applied  to  him  (Clark)  to  procure  money  on  said  cer- 
tificate; that  upon  investigation,  he  learned  through  the 
oflBcers  of  a  subordinate  lodge,  that  such  purchase  would 
be  legal  and  valid;  and  thereupon  he  agreed  with  said 
Michael  that  if  he  (Michael)  would  surrender  his  old  cer- 
tificate to  him,  and  the  said  Michael  and  his  wife  and  his 
children  would  sign  and  transfer  said  original  certificate, 
he,  the  said  Clark,  would  pay  the  said  Michael  the  sum 
of  $300,  and,  in  addition,  pay  all  dues  that  might  be  as- 
sessed against  and  required  of  the  said  Michael,  by  the 
rules  and  regulations  of  said  order;  that  in  accordance 
with  said  agreement,  the  said  Michael  and  his  wife  (ap- 
pellant) and  their  children  did  assign  said  certificate,  in 
writing,  to  him,  the  said  Clark;  that  said  original  cer- 
tificate was  surrendered  by  said  Michael,  and  the  said 
order  issued  a  new  one,  in  which  the  said  Clark  was 
named  as  the  beneficiary  therein;  that  said  last  named 
certificate  was  delivered  to  Clark,  and  said  Clark  paid 
Michael  the  sum  of  $300,  and  agreed  thereafter  to  pay 
all  dues  and  assessments  made  against  said  Michael; 
that  since  the  issuing  of  said  certificate  and  until  the 
death  of  said  Michael,  he  (Clark)  paid  to  said  order  the 
sum  of  $135.30  on  account  of  dues  and  assessments. 

There  was  a  prayer  that  the  cross-complainant  be 
awarded  the  whole  of  the  fund  paid  into  court. 

The  appellant  replied  the  general  denial  to  the  second 
paragraph  of  answer,  and  also  filed  a  special  answer  to 
the  counterclaim. 
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The  other  appellees  made  default  on  both  the  com- 
plaint and  cross-complaint. 

The  sufficiency  of  these  pleadings  is  not  discussed  by 
counsel  in  this  court.  We  have  made  this  brief  sum- 
mary for  the  purpose  of  showing  upon  whom  rested  the 
burden  of  proving  certain  facts. 

The  issues  joined  were  submitted  to  a  jury  for  trial. 

The  facts,  as  shown  by  the  evidence,  are  substantially 
as  follows:  The  Grand  Lodge,  Ancient  Order  of  United 
Workmen,  is  a  corporation  organized  under  the  laws  of 
the  State  of  Indiana,  and  is  a  charitable  and  benevolent 
organization.  The  business  affairs  of  the  association  are 
managed  by  grand  and  subordinate  lodges,  one  of  the 
latter  being  located  in  the  city  of  Indianapolis,  and  des- 
ignated as  Union  Lodge,  No.  6. 

In  the  constitution  and  by-laws  of  the  order,  it  is  pro- 
vided, among  other  things,  that  the  objects  of  the  order 
shall  be:  ''To  create  a  fund  for  the  benefit  of  the  mem- 
bers during  sickness  or  disability,  and,  in  case  of  death, 
to  pay  a  stipulated  sum* to  such  person  or  persons  as  may 
be  designated  by  such  member,  thus  enabling  him  to 
guarantee  his  family  against  want." 

''The  beneficiary  shall  be  named  in  the  beneficiary 
certificate,  and  shall  be  confined  to  one  or  more  members 
of  the  family  of  the  member,  or  some  person  or  persons 
related  to  him  by  blood,  or  who  shall  be  dependent  upon 
him." 

The  purpose  of  the  beneficiary  department  of  the  Grand 
Lodge  of  Indiana,  A.  O.  U.  W.,  is  to  establish  a  fund, 
to  be  known  as  the  beneficiary  fund,  from  which  the 
heirs  or  legatees  of  a  deceased  member  who  shall  have 
complied  with  the  conditions  hereinafter  recited,  shall 
be  entitled  to  two  thousand  dollars,  and  said  fund  shall 
be  used  for  no  other  purpose." 

"If  one  or  more  of  the  beneficiaries  shall  die  during 
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the  lifetime  of  the  member,  the  surviving  beneficiary  or 
beneficiaries  shall  be  entitled  to  the  benefit  equally,  un- 
less otherwise  provided  in  the  beneficiary  certificate,  and 
if  all  the  beneficiaries  shall  die  during  the  lifetime  of  the 
member,  and  he  shall  have  made  no  other  direction,  the 
benefit  shall  be  paid  to  his  widow,  if  living  at  the  time 
of  his  death;  if  he  leaves  no  widow  surviving  him,  then 
said  benefit  shall  be  paid,  share  and  share  alike,  to  his 
children.'* 

''Any  member  desiring  to  change  his  beneficiaries, 
may  do  so  in  the  following  manner:  He  shall  fill  out 
the  blank  form  on  the  back  of  his  beneficiary  certificate 
authorizing  the  change;  he  shall  have  his  signature  at- 
tested by  the  recorder  of  his  lodge,  and  the  seal  of  his 
lodge  attached  thereto,  or  attested  by  a  civil  officer  under 
his  seal,  when  the  member  can  not  sign  in  the  presence 
of  the  recorder.  When  this  is  done,  he  shall  deliver  his 
beneficiary  certificate  to  the  recorder  of  his  lodge,  to- 
gether with  a  fee  of  fifty  cents.  The  recorder  shall  for- 
ward the  said  certificate  to  the  grand  recorder,  who  shall 
make  a  record  of  the  change  on  the  books  of  the  grand 
lodge,  and  shall  issue  a  new  certificate  in  lieu  thereof, 
payable  as  directed  on  the  back  of  the  certificate.  The 
new  certificate  shall  bear  the  same  number  as  the  old 
one,  which  shall  be  safely  filed  and  preserved.  The  pro- 
visions hereof,  in  special  cases,  may  be  waived  by  the 
grand  lodge  at  its  option." 

In  1873  or  1874  Michael  W.  Nye  became  a  member  of 
Union  Lodge,  No.  6,  and  a  beneficiary  certificate  was  is- 
sued to  him  by  the  Grand  Lodge,  the  certificate  being 
numbered  38,  and  entitled  him  to  participate  in  the  bene- 
ficiary fund  in  the  sum  of  $2,000.  No  beneficiary  was 
named  therein,  it  being  in  blank.  He  continued  to  be 
a  member  of  said  order  in  good  standing  until  the  day 
of  his  death,  which  occurred  on  the  18tli  day  of  April, 
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1890.  In  the  year  of  1885,  desiring  to  procure  money 
with  which  to  purchase  a  bath  house  and  to  engage  in 
business,  he  employed  a  broker  to  sell  his  beneficiary 
certificate  in  said  order.  The  broker  found  a  purchaser 
in  the  appellee,  Joseph  H.  Clark.  The  said  Michael,  in 
pursuance  to  the  constitution  and  by-laws  of  the  order, 
surrendered  his  certificate  and  had  a  new  one  issued  in 
which  Clark  was  named  as  the  beneficiary.  Clark  paid 
the  said  Michael  the  sum  of  $300  for  such  assignment, 
and  at  the  same  time,  and  as  a  part  of  the  same  transac- 
tion, the  said  Michael,  the  appellant  Nancy  J.  Nye, 
Maria  Lahr,  Benjamin  F.  Nye,  and  John  W.  Nye,  chil- 
dren of  the  said  Michael,  executed  a  written  assignment 
of  all  their  interest  in  said  certificate  to  Clark.  Before 
Clark  purchased  the  certificate,  he  consulted  the  oflficers 
of  the  subordinate  lodge  and  was  informed  by  them  that 
he  could  lawfully  purchase  the  same.  Michael  paid  the 
broker's  commission  of  $20.  It  was  also  a  part  of  the 
contract  of  said  assignment,  that  Clark  should  thereafter 
pay  the  assessments  and  dues  that  might  be  made  against 
Michael,  and  Clark  did  pay  the  same  until  the  death  of 
Michael.  The  date  of  this  transaction  was  in  Septem- 
ber, 1885.  The  evidence  is  silent  as  to  the  age  of  Mich- 
ael at  the  time  he  sold  the  certificate,  and  it  is  also  silent 
as  to  his  age  at  the  time  of  his  death.  Nor  was  there 
any  evidence  given  of  his  expectancy  of  life  at  the  time 
of  the  sale.  There  was  no  evidence  given  tending  to 
show  whether  or  not  Clark  was  a  member  of  the  family 
of  the  said  Michael,  or  was  related  to  him  by  blood,  de- 
pendent upon  him  or  one  of  his  heirs  at  law. 

At  the  conclusion  of  the  evidence,  the  court,  of  its  own 
motion,  instructed  the  jury  to  return  a  verdict  for  the 
appellee  Clark,  and  rendered  judgment  in  his  favor, 
awarding  him  the  whole  of  the  fund  paid  into  court.  A 
motion  for  a  new  trial  was  overruled.     Several  errors 
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are  assigned,  but  the  ruling  on  the  last  motion  is  the 
only  one  discussed  by  counsel  for  appellant. 

Appellant's  contention  is:  (1)  That  these  facts  show 
that  the  assignment  of  the  certificate  was  a  cover  for  a 
mere  wager,  a  speculation  on  the  part  of  Clark  on  the 
duration  of  the  life  of  Michael  W.  Nye,  and  that  the  as- 
signment was  therefore  void.  (2)  That  under  the  con- 
stitution and  by-laws  of  the  order,  Clark  could  not  be 
designated  as  a  beneficiary,  and  that  such  pretended 
designation  was  illegal  and  equivalent  to  no  designation, 
and  that  the  appellant,  as  the  widow  of  Michael  W.  Nye, 
is  entitled  to  the  whole  of  the  fund,  or  at  least  so  much 
thereof  as  remains  after  reimbursing  Clark  for  all  his 
legitimate  charges  against  the  same. 

The  appellee  Clark  contends:  (1)  That  the  tendency 
of  the  recent  adjudications  is  to  permit  policies  of  insur- 
ance to  be  sold  and  assigned  like  any  other  choses  in  ac- 
tion. (2)  That  the  validity  of  the  assignment  can  only 
be  questioned  by  the  order,  the  A.  0.  U.  W.;  and  that^ 
as  it  has  voluntarily  paid  the  money  in  discharge  of  its 
contract,  the  appellant  can  not  assail  the  assignment, 
even  though  it  were  conceded  that  the  assignment  was  a 
cover  for  a  wager,  or  that  Clark  did  not  come  within  the 
classes  designated  in  the  constitution  and  by-laws  of  the 
order.  (3)  That  in  any  event  the  assignment  is  prima 
facie  valid,  and  that  the  burden  is  upon  the  appellant  to 
prove  that  it  was  a  cover  for  a  wager,  or  to  prove  that 
Clark  did  not  come  within  any  of  the  classes  designated 
in  the  constitution  and  by-laws  of  the  order.  (4)  That 
the  appellant  is  estopped  to  question  the  validity  of  the 
assignment  by  the  written  instrument  which  she  executed 
as  a  part  thereof. 

There  is  a  marked  conflict  between  the  adjudicated 
cases  bearing  upon  some  of  the  propositions  here  in- 
volved.    Owing  to  this  conflict,  the  questions  here  pre- 
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sen  ted  are  not  free  from  diflSculty .  In  considering  them, 
we  may  be  materially  aided  by  a  brief  recurrence  to  the 
origin  and  growth  of  the  business  of  insurance  and  of 
the  principles  which  underlie  it.  Nearly  every  kind  of 
property  is  exposed  to  injury  or  destruction.  Of  those 
causes  which  produce  disaster,  the  most  common  are  fire, 
shipwreck,  and  premature  death.  A  person  in  good 
health,  in  the  full  possession  of  all  his  faculties,  has  the 
power  to  earn  and  accumulate  property.  These  future 
earnings  may  be  of  great  value  to  those  dependent  upon 
him,  or  to  his  creditors.  These  earnings  may  be  de- 
stroyed by  his  premature  death.  Life  insurance  has  for 
its  object  the  protection  of  these  future  earnings. 

In  the  complexity  of  modern  society,  property  may 
also  be  exposed  to  certain  artificial  losses,  such  as  in- 
solvencies, failure  of  title  and  the  like.  The  exposure 
of  property  to  these  various  hazards  may  be  very  com- 
mon, but  loss  actually  occurs  in  comparatively  few  in- 
stances. It  is  difl5cult  or  impossible  to  predict  or  pre- 
vent the  happening  of  the  events  which  produce  the  loss; 
but  is  frequently  of  the  greatest  moment  to  those  most 
deeply  concerned  to  guard  against  the  loss  which  their 
occurrence  entails.  This  end  may  be  accomplished  by 
means  of  a  general  fund  obtained  by  imposing  a  small 
contribution  upon  the  many  who  are  exposed  to  the  com- 
mon peril,  from  which  the  few  who  actually  suffer,  may 
be  made  whole.  To  secure  this  indemnity  against  loss 
gave  rise  to  and  lies  at  the  foundation  of  the  business  of 
insurance. 

As  a  business,  it  is  the  system  of  distributing  losses 
upon  the  many  who  are  exposed  to  the  common  hazard. 
Its  importance  has  grown  with  the  extension  of  trade 
and  commerce  and  the  necessities  of  civilized  life.  Marine 
underwriting  lays  claim  to  high  antiquity.  Traces  of  its 
existence  are  found  under  the  early  Roman  Emperors. 
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It  came  into  prominence  among  the  Lombards,  of  North- 
ern Italy,  during  the  revival  of  commerce  in  the  twelfth 
and  thirteenth  centuries.  The  principles  and  methods 
of  marine  insurance  were  easily  and  readily  extended  to 
the  hazards  which  surrounded  like  property  upon  land. 
The  controlling  principle  in  a  contract  of  fire  or  marine 
insurance  has  ever  been  that  of  indemnity.  The  insurer 
contracts  to  indemnify  the  assured  for  what  he  may  ac- 
tually lose  by  the  happening  of  the  events  upon  which 
that  insurer's  liability  is  to  arise.  Under  no  circum- 
stance is  the  assured  in  theory  permitted  to  make  a  profit 
of  his  loss.  If  this  were  not  so,  the  two  parties  to  the 
contract  would  not  have  a  common  interest  in  the  pres- 
ervation of  the  thing  insured,  and  the  contract  would 
create  a  desire  for  the  happening  of  the  event  insured 
against.  When  the  insured  can  only  receive  compensa- 
tion for  the  loss  which  he  may  actually  sustain,  the 
temptation  to  defraud  and  carelessness  in  exposing  the 
property  are  removed. 

Life  insurance,  according  to  the  authorities,  is  of  later 
origin  than  fire  and  marine  insurance,  but  the  same  gen- 
eral principles  which  underlie  them  governs  life  insur- 
ance. The  indemnity  feature  in  life  insurance  is  not  al- 
ways apparent.  Indeed,  the  great  weight  of  authority  is 
to  the  effect  that  the  element  of  indemnity  is  not  necessary 
to  support  a  contract  of  life  insurance.  Dalby  v.  In- 
dia,  etCy  Life  Assurance  Co.,  15  Cora.  B.  365;  Insurance 
Co.  v.  Bailey,  13  Wall.  616;  Loomis,  Admr,,  v.  Eagle  Life, 
etc.,  Ins,  Co.,  6  Gray,  396;  Lord  v.  Ball,  12  Mass.  118; 
Trenton  Mut.  Life  Ins.  Co.  v.  Johnson,  4  Zab.  576. 

In  1  Biddle  on  Insu«ince,  section  185,  it  is  said  that 
**It  may  be  laid  down  as  nearly  the  universal  rule  that  at 
the  present  time,  either  by  statute  or  judicial  decision, 
an  interest  is  necessary  to  support  a  life  policy.  And  it 
may  also  be  asserted  with  the  same  universality  that  the 
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courts  have  decided  that  a  life  policy  is  not  a  contract  of 
indemnity." 

The  interest  which  one  has  in  his  own  life,  or  in  the 
life  of  another  (unless  it  be  a  debtor),  is  difficult  to  esti- 
mate in  dollars  and  cents,  hence  it  is  said  that  strict  in- 
demnity finds  no  place  in  life  insurance. 

Mr.  May,  in  his  excellent  work  on  Insurance,  section 
7,  takes  issue  with  the  current  authorities,  and  logically 
shows  that  there  is  no  difference  between  valued  policies 
in  fire  and  marine  insurance,  and  a  policy  of  life  insur- 
ance. In  each  case  the  value  of  the  interest  is  agreed 
upon  in  advance,  and  the  purpose  of  the  contract  is  to 
indemnify  the  insured  to  the  extent  of  the  agreed  value. 

Life  insurance  has  been  defined  to  be  a  contract  in 
which  one  party  agrees  to  pay  a  given  sum  upon  the 
happening  of  a  particular  event,  contingent  upon  the 
duration  of  human  life,  in  consideration  of  the  immedi- 
ate payment  of  a  smaller  sum,  or  certain  equivalent 
periodical  payments,  by  another.  Bunyan  Ins.,  1;  Dolby 
V.  India,  etc,  Life  Assurance  Co.,  supra. 

Life  insurance  and  fire  and  marine  insurance  have 
much  in  common,  and  yet  there  are  essential  differences 
between  it  and  them.  In  the  latter  the  loss  may  or  may 
not  occur,  and  should  it  occur  it  may  be  total  or  partial. 
While,  in  the  ordinary  life  insurance,  the  event  insured 
against  is  certain  to  occur,  and  the  time  of  the  happen- 
ing is  the  only  contingent  element.  The  person  for 
whose  benefit  the  insurance  is  written,  his  heirs  or  as- 
signs, is  certain  to  realize  the  sum  named  in  the  contract. 
As  the  expectancy  of  life  decreases  the  value  of  the  policy 
increases. 

The  reverse  of  this  is  true  in  fire  and  marine  insur- 
ance. As  the  time  for  which  the  policy  was  written 
grows  shorter  its  value  decreases.  Insurance  is  some- 
times spoken  of  as  an  aleatory  contract,  or  one  involving 
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risk  or  speculation,  and  it  certainly  is  a  contract  of  mutual 
risk,  wherein  the  premium  is  risked  against  the  chance 
of  loss.  But  it  is  not,  ordinarily,  a  wagering  or  gambling 
contract.  Although  risk  is  of  the  essence  of  the  con- 
tract, it  exists  before  the  contract  is  executed,  and  the  as- 
sured is  moved  to  effect  the  contract  by  reason  of  the  ex- 
istence of  the  risk;  while  in  a  purely  wagering  contract 
the  risk  is  created  by  the  contract  itself.  If  the  assured 
have  no  interest  whatever  in  the  thing  or  life  insured, 
he  sustains  no  risk.  The  thing  or  the  life  which  may 
be  the  subject  of  insurance,  it  is  true,  is  exposed  to  the 
hazard  of  loss,  still  the  person  who  has  no  interest  there- 
in does  not  bear  the  risk.  If  one  take  out  a  policy  of 
insurance  upon  the  life  of  a  person  in  whom  he  has  no 
interest  whatever  his  risk  is  created  by  the  contract 
itself,  and  it  falls  within  the  category  of  wagering  or 
gambling  contracts. 

It  has  become  a  fixed  rule  in  life  insurance,  that  the 
assured  must  have  an  interest  of  some  kind  in  the  life  of 
the  person  insured  in  order  to  take  the  policy  out  of  the 
category  of  wagering  contracts.  Another  reason  some- 
times given  for  this  rule  is  that  it  is  against  public  policy 
and  has  a  demoralizing  influence  for  one  person  to  be 
interested  in  the  death  rather  than  in  the  life  of  another. 
This  latter  reason  is  based  upon  the  supposition  that  the 
temptation,  on  the  part  of  the  assured,  to  destroy  the  life 
of  the  insured  must  be  counterbalanced  by  the  existence 
of  an  insurable  interest  in  the  life  of  the  insured. 

This  doctrine,  that  the  assured  must  have  an  interest 
in  the  life  of  the  person  insured,  is  expressly  condemned 
by  Mr.  Cooke  on  Life  Insurance,  section  58.  He  char- 
acterizes it  as  a  false,  artificial  and  confusing  restriction 
as  to  the  class  of  persons  who  may  obtain  the  benefit. 
And  concerning  the  last  reason,  he  says:  ''But  the 
theory  that  it  is  contrary  to  public  policy,  that  one  per- 
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son  should  have  an  expectation  of  a  benefit  conditioned 
on  the  happening  of  the  death  of  another,  finds  little,  if 
any,  support  from  the  rules  applied  to  analogous  cases; 
for  it  is  just  this  expectation  that  exists  in  case  of  a  de- 
vise or  legacy,  or  in  case  of  dower  and  other  life  tenancies; 
yet  it  never  seems  to  have  been  seriously  suggested  that 
on  that  ground  devises,  legacies  or  life  tenancies  are  in- 
valid, or  contrary  to  public  policy/' 

The  view  maintained  by  Mr.  Cooke  is  supported  by  the 
adjudications  of  Ireland,  New  Jersey,  Rhode  Island  and 
perhaps  of  some  other  States. 

The  rule  adopted  by  the  courts  of  England  and  oi  the 
United  States  generally,  and  by  the  Supreme  Court  of 
this  State,  is  that  the  assured  must  have  an  insurable 
interest  in  the  life  of  the  person  insured.  Franklin  Life 
Ins  Co,  V.  Hazzard,  41  Ind.  116;  Franklin  Life  Ins.  Co. 
V.  Sefton,  53  Ind.  380;  Continental  Life  Ins.  Co.  v.  Vol- 
ger,  89  Ind.  572. 

As  to  what  constitutes  an  insurable  interest  has  never 
been  satisfactorily  and  clearly  defined,  although  eminent 
courts  have  undertaken  it.  Loomis  v.  Eagle  Life,  etc., 
Ins.  Co.,  6  Gray,  396;  Wamock  v.  Davis,  104  U.  S.  775; 
Carson's  Appeal,  113  Pa.  St.  438. 

The  American  rule  upon  the  subject  of  an  insurable 
interest  is  much  less  rigid  than  the  English,  as  to  the 
nature  of  the  interest  required. 

The  English  rule  is  affected  more  or  less  by  the  statute 
against  gambling,  and  *'An  insurable  interest  must  be 
pecuniary;  no  ties  of  blood  or  affection  are  sufficient. '' 

The  rule  adopted  by  the  American  courts  generally  is 
that  the  interest  need  not  necessarily  be  a  pecuniary  one. 
Bliss  Life  Ins.,  section  21. 

But  the  Supreme  Court  of  this  State,  in  several  decis- 
ions, has  intimated  that  the  interest  must  be  pecuniary. 
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Continental  Life  Ins.   Co.  v.  Volger,  supra;    Burton  v. 
Connecticut,  etc.,  Life  Ins.  Co.,  119  Ind.  207. 

Every  person  has  an  insurable  interest  in  his  own  life 
to  an  unlimited  extent.  He  may  insure  it  for  the  ben- 
efit of  his  personal  representatives,  or  for  the  benefit  of 
a  third  person.  Bliss  Life  Ins.,  section  26;  Provident 
Life  Ins.  Co.  v.  Baum^  29  Ind.  236;  Elkhart  Mut.  Aid, 
etc.,A8s'n  v.  Houghton,  103  Ind.  286;  Milner  v.  Bowman, 
119  Ind.  448  (454). 

If  a  beneficiary  be  named  who  has  no  interest  in  the 
life  of  the  insured,  and  the  premium  be  paid  by  the  in- 
sured, the  contract  does  not  fall  within  the  inhibition  of 
being  against  public  policy.     Whatever  demoralizing  in- 
fluence there  may  be  in  the  fact  that  the  beneficiary  is 
interested  in  the  early  death  of  the  insured    exerts  its 
full  force  under  such  circumstances.     As  the  insured  is 
permitted  to  choose  his  own  beneficiary,  and  as  the  law 
recognizes  the  ties  of  friendship  and  of  moral  obligations, 
it  is  presumed  that  these  conditions  counterbalance  the 
baneful  influences  of  being  interested  in  the  early  death 
of  the  insured.     As  long  as  the  insured  pays  the  pre- 
miums, it  is  a  matter  of  no  concern,  either  to  the  insurer 
or  the  public,  that  the  beneficiary  has  no  insurable  inter- 
est.   If,   however,  the   beneficiary  pays  the  premiums, 
then  the  contract  may  fall  under  the  ban  of  the  law.  The 
contract  can  not  be  made  a  cover  for  a  mere  wager.  The 
same  rule  holds  good  with  reference  to  the  assignment  of 
a  policy.     The  assignment  can  not  be  made  a  cover  for 
a  H^ager.     But  a  policy  obtained  by  one  upon  his  own 
We  for  the  benefit  of  another,  or  assigned  to  another,  and 
such^  other  pays  the  premiums,  is  not  necessarily  void. 
MTr.  Bliss,  in  his  work  on  Life  Insurance,  section  26, 
saya  :     ''A  person  has  undoubtedly  an  insurable  interest 
^^  iais  own  life,  and   that  interest  supports  a  policy, 
^he-^her  he  makes  the  loss  payable  to  himself,  his  execu- 
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tors  or  his  assigns,  or  to  a  nominee  or  appointee  named 
in  the  policy.  Nor  is  a  policy  obtained  by  one  on  his  own 
life  for  the  benefit  of  another,  *  *  necessarily  void.  The 
question  is  whatever  the  policy  was  in  fact  intended  to 
be  what  it  purports  to  be,  or  whether  the  form  was 
adapted  as  a  cover  for  a  mere  wager.  If  the  plaintiff  and 
tlie  insured  confederated  together  to  procure  a  policy  for 
the  plaintiff's  benefit,  when  he  is  not  and  does  not  ex- 
pect to  be  a  creditor  of  the  insured,  and  with  a  view  of 
having  the  policy  assigned  to  him  without  consideration, 
the  policy  is  v'oid.*' 

This  language  was  quoted  with  approval  by  the  Su- 
preme Court  of  this  State  in  Elkhart  Mut,  Aid,  etc., 
Ass'n  V.  Houghton,  supra. 

A  creditor  has  an  insurable  interest  in  the  life  of  his 
debtor,  for,  while  the  debtor's  life  continues,  the  power 
to  acquire  and  pay  are  among  the  probabilities  and  possi- 
bilities. But  neither  can  this  interest  be  made  a  cover 
for  a  wager.  While  it  is  undoubtedly  true  that  when  a 
policy  is  taken  upon  the  life  of  another,  the  assured  must 
have  some  interest  in  the  life  of  the  insured  in  order  to 
take  it  out  of  the  class  of  wagering  contracts,  it  is  also 
true  that  one  who  has  effected  a  valid  insurance  on  his 
own  life  may  dispose  of  it  as  he  sees  fit,  and  it  is  im- 
material that  the  assignee  has  no  interest  in  the  life  of 
the  insured. 

In  Olmstead  v.  Keyes,  85  N.  Y.  593,  Earl,  J.,  after  re- 
viewing the  authorities  bearing  upon  the  question  of  as- 
signment, says:  ''The  rule,  as  gathered  from  these  au- 
thorities, is  that  where  one  takes  out  a  policy  upon  his  own 
life  as  an  honest  and  bona  fide  transaction,  and  the 
amount  insured  is  made  payable  to  a  person  having  no 
interest  in  the  life,  or  where  such  a  policy  is  assigned  to 
one  having  no  interest  in  the  life,  the  beneficiary  in  the 
one  case  and  the  assignee  in  the  other  may  hold  and  en- 
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force  the  policy  if  it  was  valid  in  its  inception,  and  the 
policy  was  not  procured  or  the  assignment  made  as  a 
<;ontrivance  to  circumvent  the  law  against  betting,  gam- 
ing and  wagering  policies.  It  follows,  therefore,  that 
one  may,  with  the  consent  of  the  insurer,  deal  with  a 
valid  life  policy  as  he  could  with  any  other  chose  in  ac- 
tion, selling  it,  assigning  it,  disposing  of  it,  and  be- 
queathing it  by  will,  and  it  has  been  well  said  that  if  he 
could  not  do  this  life  policies  would  be  deprived  of  a 
large  share  of  their  utility  and  value.'' 

There  are  some  cases  that  seemingly  hold  that  an  as- 
signment of  a  policy  to  one  who  has  no  interest  in  the 
life  of  the  insured  is  void.  But  these  cases,  when  care- 
fully examined,  do  not  bear  out  such  conclusion. 

The  case  of  Franklin  Life  Ins.  Co,  v.  Hazzard,  sitpra, 
is  the  one  upon  which  nearly  all  the  others  are  founded. 
Whilst  there  are  expressions  in  that  case  which  seem- 
ingly indicate  that  an  assignment  to  one  that  has  no  in- 
terest in  the  life  insured  is  void,  the  decision  actually 
turned  upon  another  point. 

The  assignment  was  held  void,  not  because  the  as- 
signee had  no  interest,  but  because  of  the  disproportion 
between  the  amount  paid  for  it,  $20,  and  the  amount  of 
the  policy,  $3,000.  The  court  saying  that  ''life  assur- 
ance policies  are  assignable,  to  be  sure,  but,  in  our  opin- 
ion, they  are  not  assignable  to  one  who  buys  them  merely 
as  a  matter  of  speculation,  without  interest  in  the  life  of 
the  assured." 

In  Hutaon,  Admr.,  v.  Merrifield,  Admr.,  51  Ind.  24,  it 
was  said  that  ''The  party  holding  and  owning  such  a 
policy,  whether  on  the  life  of  another  or  on  his  own  life, 
has  a  valuable  interest  in  it,  which  he  may  assign,  either 
absolutely  or  by  way  of  security,  and  it  is  assignable 
like  any  other  chose  in  action.'* 
Vol.  9—10 
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In  Franklin  Life  Ins.  Co.  v.  Sefton,  supra,  Chief 
Justice  WoRDKN,  who  pronounced  the  opinion  in  Frank- 
lin Life  Ins.  Co.  y.  Hazzard,  said:  '*It  may  be  added 
that  where  the  policy-holder  dies  before  the  death  of  the 
party  whose  life  is  insured,  perhaps  the  administrator  of 
the  holder  could,  for  the  purpose  of  converting  the  assets 
into  money  and  settling  up  the  estate  in  due  course  of 
law,  sell  the  policy  to  any  one  who  might  choose  to  be- 
come the  purchaser." 

The  chief  justice,  in  this  case,  expressly  aflBrmed  the 
doctrine  of  Franklin  Life  Lis.  Co.  v.  Hazzard,  supra. 

From  this  it  is  clear  that  that  case  turned  upon  the 
disparity  between  the  price  paid  for  the  assignment  and 
the  amount  of  the  insurance,  and  not  upon  the  want  of 
interest  in  the  life  of  the  insured. 

Cammack  v.  Lewis,  15  Wall.  643,  and  Wamock  v. 
Davis,  supra,  were  cases  in  which  the  policies  were 
procured  to  be  taken  out  by  the  assignees  in  order 
that  the  policies  might  be  assigned  to  them,  under  such 
circumstances  as  they  might  well  be  held  to  be  a  cloak 
for  wagering  policies.  The  statement  contained  in  the 
latter  case,  that  'Hhe  assignment  of  a  policy  to  a  party 
not  haying  an  insurable  interest  is  as  objectionable  as 
the  taking  out  of  the  policy  in  his  name,"  is  a  mere 
dictum,  as  it  was  not  necessary  to  the  decision  of  the 
case.  The  doctrine  that  a  life  policy,  valid  at  its  incep- 
tion, may  be  assigned  to  one  not  having  an  interest  in 
the  life  of  the  insured  when  not  used  as  a  cloak  for  a 
wager  is  sustained  by  abundant  authority.  St.  John  v. 
American  Mut.  Life  Ins.  Co,,  13  N.  Y.  31;  Valtonv.  Na- 
tional Fund  Life,  etc.,  Co.,  20  N.  Y.  32;  Mutual  Life  Ins. 
Co.  v.  Allen,  138  Mass.  24;  Eckel  v.  Renner,  41  Ohio  St. 
232;  Martin  v.  Stubbings,  126  111.  387;  Fitzpatrick  v. 
Hartford  Life,  etc.,  Ins.  Co.,  56  Conn.  116;  Clark,  Admr., 
V.  Allen,  11  R.  I.  439;  Ritter  v.  Smith,  Admx.,  70  Md. 
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261;  Souder  v.  Home  Friendly  Soc,  20  Atl.  Rep.  137; 
Ashley  v.  Ashley,  3  Sim.  (Eng.  Ch.)  149;  Bursinger  v. 
Bank  of  Watertown,  67  Wis.  75. 

'*A  man  may  have  the  best  reason  for  wishing  to  dis- 
pose of  the  policy  on  his  life.  The  exigencies  of  busi- 
ness or  absolute  necessity  may  require  him  to  do  so.  He 
may  have  paid  large  sums  in  premiums  and  afterwards 
become  unable  to  pay  more,  and  if  he  is  not  allowed  to 
sell  or  assign  on  the  best  terms  he  can  make,  the  policy 
must  be  lapsed  and  lost.  To  impair  the  value  and  utility 
of  his  policy  or  require  him  to  lose  it  on  the  ground  that, 
if  he  were  to  sell  or  assign  it,  the  assignee  or  purchaser 
would  have  a  motive  to  kill  him,  or  that  any  sale  or  as- 
signment he  might  be  able  to  effect  with  one  who  had  no 
insurable  interest  in  his  life  would  be  tainted  with  the 
vice  of  gambling,  is,  as  a  matter  of  law,  extremely  fanci- 
ful and  unsatisfactory."  Murphy,  Admr.,  v.  Red,  64 
Miss:  614. 

It  is  an  exceptional  case  where  the  court  may  rule  as 
a  matter  of  law  that  a  policy  or  the  assignment  of  a  pol- 
icy is  void  as  a  wagering  contract.  In  the  case  in  hear- 
ing, the  appellee  Clark  paid  $300  and  agreed  to  pay  the 
dues  and  assessments  for  the  policy.  In  the  absence  of 
the  proof  of  any  age  or  expectancy  of  life  of  the  insured, 
we  can  not  say  that  the  sale  or  assignment  was  tainted 
with  the  vice  of  gambling. 

In  Ulrichv.  Reinoehl,  143  Pa.  St.  238,  22  Atl.  Rep.  862, 
creditors  insured  their  debtor,  a  healthy  man  of  42  years, 
in  the  sum  of  $3,000,  to  protect  a  debt  of  about  $100. 
The  expectancy  of  life  of  the  insured,  according  to  the 
Carlisle  tables,  was  26  years,  and  the  assessment  and 
annual  dues  during  such  time  would  have,  together  with 
the  interest,  amounted  to  $4,336.31.  It  was  held  not  a 
gambling  transaction  and  that  a  recovery  for  the  full 
amount  of  the  policy  could  be  sustained . 
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In  Amick  v.  Butler,  Admr,,  111  Ind.  578  (584),  Judge 
Mitchell  said:  *'The  policy  can  not,  however,  be  limited 
to  the  amount  of  the  debt.  If  it  were  otherwise  the  cred- 
itor would  inevitably  be  compelled  to  lose  whatever  sums 
he  might  be  required  to  pay  in  effecting  the  insurance 
and  paying  premiums.  The  beneficiary  takes  the  chances 
of  all  future  contingencies,  including  the  continued 
solvency  of  the  company;  or  if  it  be  a  company  in 
which  the  fund  is  to  be  accumulated  by  assessments  upon 
the  members,  that  a  sufficient  number  will  continue 
therein  to  pay  the  debt  and  reimburse  him  for  his  ad- 
vances." 

The  appellant  claims  the  money  as  the  widow  of  Mich- 
ael W.  Nye.  In  her  complaint,  she  averred  that  the 
designation  of  Clark  as  the  beneficiary  was  nugatory  be- 
cause he  did  not  come  within  any  of  the  classes  named 
in  the  constitution  and  by-laws  of  the  order. 

For  many  purposes,  such  associations  as  the  appellee, 
the  A.  O.  U.  W.,  are  insurance  companies,  and  the  cer- 
tificate issued  by  them  is  governed  by  the  same  j'ules 
applicable  to  insurance  policies.  There  are,  however, 
essential  differences  between  them.  The  most  usual  is 
the  power  on  the  part  of  the  insured  in  such  associations 
to  change  the  beneficiary.  In  the  ordinary  life  insur- 
ance, the  beneficiary  named  in  the  policy  acquires  an  in- 
terest  in  the  policy,  but  in  such  charitable  associations, 
the  beneficiary  acquires  no  vested  interest  until  the  death 
of  the  insured.  Holland,  Guar.,  v.  Taylor,  111  Ind.  121; 
Masonic  Mut,  Ben.  Soc,  etc.,  v.  Burkhart,  110  Ind.  189. 

The  person  whose  life  is  insured  may  change  the  bene- 
ficiary at  any  time  by  complying  with  the  regulations  of 
such  association.     Section  3850,  R.  S.  1881. 

It  is  also  well  settled  that  persons  who  become  mem- 
bers of  mutual  insurance  companies  are  bound  to  take 
notice  of  the  constitution  and  by-laws  of  the  company. 
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and  such  by-laws  enter  into  and  become  a  part  of  the 
contract  of  insurance,  the  same  as  if  they  were  written 
into  the  certificate.  Holland  v.  Taylor,  supra;  Bauer  v. 
Samson  Lodge,  etc.,  102  Ind.  262. 

The  object  and  purposes  of  the  benevolent  association 
must  be  kept  in  view  in  construing  its  constitution  and 
by-laws,  and  the  certificate  of  membership.  If  any  per- 
son should  be  designated  as  a  beneficiary  who  does  not 
come  within  the  classes  named,  the  designation  is  in- 
valid. Daniels  v.  Pratt,  143  Mass.  216  (221);  Rindge  v. 
New  Eng.  Mut.  Aid  Soc,  146  Mass.  286. 

When  the  class  of  persons  to  be  benefited  are  desig- 
nated, the  corporation  has  no  power  or  authority  to  create 
a  fund  for  other  persons  than  the  classes  named.  Ameri- 
can  Legion  of  Honor  v.  Perry,  140  Mass.  580;  Elsey  v. 
Odd  Fellows  Mut.  Relief  Ass'n,  142  Mass.  224. 

And  a  member  of  such  society  is  powerless  to  divert 
the  fund  from  the  appointed  channel.  American  Legion 
of  Honor  v.  Smith,  45  N.  J.  Eq.  466. 

The  association  can  only  pay  the  fund  to  the  persons 
designated  in  its  constitution  and  by-laws,  or  the  statute 
creating  it.  And  if  it  should  promise  to  pay  to  some 
other  person  the  promise  is  void.  Briiton  v.  Royal  Ar- 
canum, 46  N.  J.  Eq.  102;  Knights  of  Honor  v.  Nairn,  60 
Mich.  44;  Michigan  Mut.  Ben.  Ass^n  v.  Rolfe,  76  Mich. 
146;  Sanger  v.  Rothschild,  123  N.  Y.  577. 

If  the  first  clause  of  the  constitution  and  by-laws  above 
set  out  be  considered  as  standing  alone,  the  beneficiary 
fund  payable  at  the  death  of  the  member  must  be  paid  to 
such  person  or  persons  as  the  member  may  designate. 
It  does  not  confine  the  beneficiary  to  a  member  of  his 
family,  for  he  may  have  no  family.  The  words,  ''thus 
enabling  him  to  guarantee  his  family  against  want,"  are 
simply  suggestive  of  what  may  be  done  by  the  member. 
They  are  words  of  recommendation,  or  express  the  wish 
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and  desire  of  the  association.  The  second  clause  set  out 
defines  what  person  or  persons  may  be  designated  as 
beneficiaries.  Considering  it  alone,  the  beneficiary  is 
limited  to  some  one  of  the  family  of  the  deceased  mem- 
ber, or  to  one  related  to  him  by  blood,  or  dependent  upon 
him.  If  we  consider  these  words  in  their  broadest 
meaning,  they  will  include  many  classes  of  persons. 
The  word  family,  in  one  of  its  broadest  meanings,  in- 
cludes all  those  who  have  descended  from  one  common 
progenitor,  those  of  the  same  blood.  In  a  less  compre- 
hensive sense  it  means  a  collective  body  of  persons  liv- 
ing together  and  constituting  one  household.  In  a  still 
more  limited  sense,  it  means  father,  mother,  and  child- 
ren. Blood  relationship  is  a  term  of  very  comprehen- 
sive meaning.  It  includes  those  persons  who  are  of  the 
same  family  stock,  or  descended  from  a  common  an- 
cestor. A  dependent  is  one  who  relies  for  support  on 
another  in  some  way.  Ballon  v.  GilCy  Admr.,  50  Wis. 
619. 

Those  who  may  be  dependent  upon  another  for  sup- 
port and  maintenance  may  not  be  of  the  family  or  re- 
lated by  blood  to  the  member.  It  is  a  question  of  fact, 
and  not  of  law,  to  determine  who  are  members  of  a  fam- 
ily, or  of  blood  relationship,  or  dependents.  American 
Legion  of  Honor  v.  Perry,  140  Mass.  590. 

The  third  clause  provides  that  the  "heirs  and  legatees 
of  the  deceased  member  shall  be  entitled  to  two  thous- 
and dollars,  and  said  fund  shall  be  used  for  no  other 
purpose.''  An  heir  is  one  upon  whom  the  law  casts  an 
estate  immediately  upon  the  death  of  an  ancestor;  one 
who  succeeds  to  the  estate  of  a  deceased  person  by  oper- 
ation of  law.  A  legacy  is  a  testamentary  disposition  of 
personal  property,  and  a  legatee  is  a  person  to  whom  the 
bequest  is  made. 

These  different  clauses,  considered  separately,  lead  to 
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conflicting  conclusions.  The  first  does  not  put  any  lim- 
itation upon  the  persons  who  may  be  beneficiaries;  the 
second  limits  them  to  members  of  the  family,  depend- 
ants, and  blood  relatives;  the  third  permits  heirs  and 
legatees  to  become  beneficiaries.  They  must  all  be  con- 
strued together,  and  the  intention  and  purposes  of  the 
association  ascertained,  if  possible. 

In  Lamont  v.  Iowa  Legion  of  Honor,  31  Fed.  Rep.  177, 
by  article  1  of  the  constitution  of  the  order,  it  was  declared 
to  be  the  business  and  object  of  the  order  "to  promote 
fraternity  and  afford  financial  aid  and  benefit  to  the 
widows,  orphans  and  heirs,  or  devisees  of  the  deceased 
members.''  By  article  7,  it  was  provided  that  upon  the 
death  of  a  member,  such  person  or  persons  as  the  mem- 
ber may  have  directed,  subject  to  the  limitations  of 
article  1,  should  be  entitled  to  the  beneficiary  fund. 
Shiras,  J.,  said:  '*It  is  evident  that  the  word  'heirs'  is 
used,  not  in  its  restricted  sense,  but  to  include  any  one 
to  whom  the  estate  of  the  deceased  might  pass  by  oper- 
ation of  law;  and  this  would,  in  many  cases,  include 
persons  who  were  but  distantly  related  by  blood  to  the 
deceased  member,  who  had  not  in  fact  ever  been  mem- 
bers of  the  family,  and  with  whom,  perhaps,  he  had  no 
personal  acquaintance.  But,  in  addition  to  the  widows, 
orphans,  and  heirs,  it  is  also  provided  that  aid  was  to  be 
afforded  to  'devisees.'  It  is  clear  that  this  word  can  not 
be  intended  to  bear  the  technical  legal  meaning  of  one 
to  whom  real  estate  is  given  by  the  last  will  of  another. 
*  •  *  The  word  'devisee,'  therefore,  is  used  in  its 
primary  sense  of  one  separated  or  designated,^' 

The  use  of  the  word  legatee  in  the  constitution  and 
by-laws  of  the  A.  0.  U.  W.  is  the  recognition  of  the 
right  of  a  member  to  dispose  of  the  beneficiary  fund  by 
will.  If  Michael  W.  Nye  might  have  bequeathed  the 
beneficiary  fund  to  a  person  not  a  member  of  his  family. 
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dependent  upon  him,  or  related  to  him  by  blood,  we  know 
of  no  substantial  reason  why  he  might  not  do  the  same 
r?  thing  by  appointment.     Clark  was  named  as  the  bene- 

I  ficiary  in  the  certificate. 

g  It  is  averred  in  the  counterclaim,  and  was   proven  on 

^  the  trial,  that,  before  Clark  purchased  the  certificate,  he 

^\  consulted  the  oflScers  of  the  subordinate  lodge  as  to  his 

{^^  right  to  purchase  the  same,  and  was  informed  by  them  that 

f^',  such  purchase  would  be  valid.     It  w*as  also  averred  and 

^V  proved  that  the  appellant  consented  to  and  joined  in  the 

%'  sale  or  assignment.     The  oflScers  of  the  association  were 

iTf  certainly  proper  persons  to  construe  the  constitution  and 

*\  by-laws,  and  to  determine  what  persons  came  within  the 

rl  classes  therein  designated.     If  this  action  were  against 

%  the  A.  O.  U.  W.,  we  think  that  when  Clark  produced  his 

i;  *  certificate  and  made  proof  of  the  acts  and  conduct  of  the 

;  oflScers,  as  averred,  he  would  have  made  a  prima  facie 

case.     The  appellant  is  in  no  better  position  than  the 
order. 

The  burden  was  upon  the  appellant  to  show  that  he 
did  not  come  within  the  classes  provided  in  the  consti- 
tution and  by-laws.  In  the  absence  of  any  evidence 
whatever  on  this  subject,  we  think  the  appellant  has 
failed  to  show  any  right  to  the  fund. 

Turning  our  attention  to  the  rights  of  the  appellee 
Clark,  on  his  counterclaim,  we  wish  first  to  allude  to 
certain  rules  of  pleading  and  practice. 

If  a  plaintiff  declare  upon  a  policy  of  insurance  is- 
sued on  the  life  of  another,  he  must  aver  and  prove  that 
he  had  an  interest  in  the  life  of  the  person  insured.  But 
if  he  be  named  as  the  beneficiary  therein,  he  is  not  re- 
quired to  plead  or  prove  that  he  had  an  interest  in  the 
life  of  the  person  insured.  Continental  Life  Ins.  Co.  v. 
Volger,  89  Ind.  572  (575);  Provident  Ins.  Co,  v.  Baum, 
supra;    Burton  v.   Connecticut  Alut.   Life  Ins.  Co.^   119 
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Ind.  207;  Elkhart  Mut,  Aid,  etc.,  Aaa'n  v.  Houghton, 
supra. 

The  certificate  being  made  payable  direcUy  to  Clark, 
he  was  not  required  to  show  afiirmatively  that  he  had 
come  within  the  classes  provided  for  in  the  constitution 
and  by-laws  of  the  order.  When  he  made  proof  of  the 
death  of  Michael  W.  Nye,  and  produced  the  certificate, 
he  had  established  a  prima  facie  case.  Supreme  Lodge 
Knights  of  Honor,  etc,  v.  Johnson,  78  Ind.  110  (113). 

It  devolved  upon  those  who  charged  that  he  did  not 
come  within  the  classes  named  to  prove  the  fact.  Prima 
facie,  the  policy  belongs  to  the  person  in  whose  name  it 
is  effected,  and  the  onus  is  on  those  who  claim  it  against 
him  to  show  the  contrary.  Bruce  v.  Garden,  L.  R.  5  Ch. 
App.  32. 

Clark's  counterclaim  contained  several  unnecessary 
allegations,  but  there  was  nothing  in  it  that  required 
him  to  show  that  his  purchase  of  the  certificate  did  not 
come  under  the  ban  of  wagering  contracts,  or  that  he 
was  within  the  classes  of  beneficiaries  named. 

Having  reached  the  conclusion  that  the  judgment 
must  be  aflSrmed,  it  is  unnecessary  to  consider  the  other 
questions  discussed.  We  may  remark,  however,  en  pas- 
sard,  that  where  money  has  been  collected  upon  a  policy 
which  had  its  origin  in  a  wager,  or  where  an  improper 
beneficiary  was  named,  or  where  the  insurance  is  taken 
out  by  a  debtor  as  a  security  for  the  benefit  of  his  cred- 
itor, the  expense  of  procuring  the  policy  being  borne  by 
the  debtor,  the  weight  of  authority  justifies  the  conclu- 
sion in  either  case  that  the  amount  collected,  less  the 
amount  advanced,  or  the  debt  secured,  may  be  recovered 
by  the  personal  representatives  of  the  person  insured. 
Commack  v.  Lewis,  supra;  Page  v.  Burnstine,  102  U.  S. 
664;  Wamock  v.  Davis,  supra;  Button  v.  Willner,  52  N. 
Y.  312;  Drysdale  v.  Piggott,  8  De  Gex,  M.  &  G.  546; 
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Lea  V.  Hinton,  5  DeGex,  M.  &G.  823;  Oilbert  v.  Moose's 
Admrs.,  104  Pa.  St.  74;  Amick  v.  Butler ^  supra. 

In  the  case  of  a  creditor  insuring  the  life  of  his  debtor, 
the  law  requires  distinct  evidence  of  the  contract  that  the 
debtor  has  agreed  to  pay  the  premiums.  In  such  a  case 
the  policy  will  be  held  in  trust  for  the  debtor  or  his  rep- 
resentatives. Amick  V.  Butler,  supra;  Bruce  v.  Garden, 
supra;  Franklin  Life  Ins,  Co.  v.  Sefton,  supra. 

There  are  cases,  respectable  in  number  and  authority, 
which  hold  that  the  rules  of  the  society  or  corporation 
are  made  for  its  benefit  and  protection,  and  that  if  the 
association  waives  its  rights  thereunder,  and  pays  the 
money  to  the  person  designated,  no  contestant  for  the 
money  can  take  advantage  of  the  rules  and  by-laws  of  the 
order.  Johnson  v.  Knights  of  Honor,  1-3  S.  W.  Rep.  794; 
Stoelker  v.  Thornton,  6  So.  Rep.  680;  Martin  v.  Stub- 
bings,  18  N.  E.  Rep.  657;  Knights  of  Honor  v.  Watson, 
15  Atl.  Rep.  125;  Brown  v.  Mansur,  64  N.  H,  39. 

Judgment  affirmed  at  costs  of  appellant. 

Gavin,  J.,  and  Davis,  C.  J.,  dissent. 

Filed  Feb.  3, 1894. 


No.  905. 
Johnson  v.  Bucklen  et  al. 

pROMissoBY  'Scyr'R.^ Condition  Precedent, — Complaint. — Necessary  Aver- 
ments.— Waiver, — In  an  action  on  a  note  payable  on  the  perform- 
ances of  a  condition  precedent,  the  complaint  must  show  a  sub- 
stantial performance  of  the  condition,  or  a  waiver  thereof. 

Conclusions  of  Law. — Special  Finding, — Commingling  of  Law  and 
Fact, — A  matter  of  fact  found  among  the  conclusions  of  law  can  not 
be  considered  for  any  purpose,  and  vice  versa. 

Contract . — Condition  Precedent. — Recovery , —  Waiver, — Specia I  Find- 
ing.— Where  a  promise  to  pay  a  sum  of  money  is  based  upon  the 
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performance  of  a  condition  precedent,  before  the  plaintiff  can  re- 
cover, there  must  be  shown  a  substantial  performance  of  the  condi- 
tion, or  that  the  plaintiff  waived  the  condition ;  and  acts,  to  consti- 
tute a  waiver,  must  have  been  performed  with  full  knowledge  that 
the  condition  had  not  been  substantially  performed,  and  where  the 
finding  is  special,  such  fact  must  be  specially  found. 
Verdict. — Amount  of  Recovery. — Money  Judgment, — Where  a  money 
judgment  only  is  recoverable,  the  verdict  or  finding,  whether  it 
be  special  or  general,  must  determine  the  amount  of  recovery,  or 
find  such  facts  as  leave  nothing  for  the  court  to  do  except  to  make 
a  mere  mathematical  calculation. 

From  the  Elkhart  Circuit  Court. 

R.  M.  Johnson,  W.  L,  Penfield,  J.  Z).  Osborn  and  A. 
S,  Zook,  for  appellant. 
Chamberlain  &  Turner,  for  appellees. 

LoTz,  J. — The  appellees  brought  this  action  against 
the  appellant,  and  alleged,  in  their  complaint,  that  the 
appellant  executed  the  following  described  note  or  con- 
tract, to  wit: 

"$500.  Elkhart,  Ind.,  May  20,  1890. 

"For  value  received,  I  promise  to  pay  to  S.  D.  Kim- 
bark,  or  order,  the  sum  of  five  hundred  dollars,  payable 
at  the  First  National  Bank,  Elkhart,  Ind.,  with  eight  per 
cent,  interest  after  maturity  and  attorney's  fees,  without 
relief  from  valuation  or  appraisement  laws.  This  note 
is  given  in  consideration  that  said  payee  will  remove 
and  locate  his  entire  manufacturing  establishment  to  the 
vicinity  of  Beardsley  avenue  and  Myrtle  street,  said  fac- 
tory to  be  placed  in  brick  buildings,  having  a  floor  room 
of  not  less  than  80,000  square  feet.  This  note  due  and 
payable  as  soon  as  said  buildings  are  erected  and  said 
factory  in  operation  therein.  R.  M.  Johnson.'' 

It  is  further  alleged  that,  after  the  execution  of  said 
note,  said  Kimbark  did  remove  and  locate  his  entire 
manufacturing  establishment  to  the  vicinity  of  Beardsley 
avenue  and  Myrtle  street,  and  placed  the  same  in  brick 
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buildings  having  a  floor  room  of  50,000  square  feet  and 
over,  and  that  said  factory  was  in  operation  therein  prior 
to  the  commencement  of  this  action,  all  of  which  facts 
the  defendant  well  knew;  that  said  Kimbark  indorsed 
said  note,  in  writing,  to  these  plaintiffs,  and  that  they 
are  now  the  owners  thereof;  that  after  the  plaintiffs  be- 
came the  owners  of  the  note,  they  deposited  it  in  the 
First  National  Bank  of  the  city  of  Elkhart  for  collection, 
and  defendant  was  notified  thereof;  that  defendant  ap- 
peared at  said  bank,  and  was  then  and  there  informed 
by  the  plaintiffs  that  said  note  was  due  and  payable,  and 
defendant  then  and  there  admitted  to  the  plaintiffs  that 
said  note  was  due  and  payable  to  the  plaintiffs,  but  de- 
fendant then  and  there  agreed  with  plaintiffs  that  in  con- 
sideration of  the  fact  that  the  plaintiffs  would  extend  the 
time  of  payment  of  said  note  for  a  period  of  thirty  days, 
to  wit,  thirty  days  from  the  23d  day  of  September,  1891, 
he,  defendant,  would  pay  said  note,  at  the  expiration  of 
the  time,  to  wit,  on  the  23d  day  of  October,  1891;  that 
in  consideration  of  the  promises  and  agreements  of 
said  defendant  to  pay  said  note  on  said  last  named  day, 
the  plaintiffs  then  and  there  agreed  with  said  defendant 
to  said  extension,  and  did  then  and  there  extend  said 
note  thirty  days;  that  the  defendant  wholly  failed  to  pay 
said  note  at  the  end  of  said  thirty  days,  and  has  never 
paid  any  part  thereof,  and  that  the  same  is  due  and  un- 
paid. 

A  demurrer  was  overruled  to  this  complaint,  and  this 
ruling  is  one  of  the  errors  assigned. 

Counsel  for  appellant  contend  that  the  promise  to  pay 
the  note,  and  not  the  note  itself,  is  the  gravamen  of  the 
action.     In  this  contention  we  do  not  concur. 

It  is  a  condition  precedent  to  the  right  to  maintain 
this  action  that  the  payee  Kimbark  should  locate  his 
manufacturing  establishment  at  the  point  designated. 
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and  place  the  same  in  brick  buildings,  having  the  floor 
capacity  named,  arid  to  commence  the  operation  of  his 
factory  therein.  The  plaintiffs  were  not  required  to  show 
a  literal  compliance  with  these  conditions,  but  they  must 
show  a  substantial  compliance.  Indianapolis^  etc.,  R.  R. 
Co.  V.  Eolmea,  101  Ind.  348. 

The  removal,  location  and  operation  of  the  factory  are 
the  consideration  of  the  note.  Whatever  benefit  ac- 
crues to  the  appellant,  grows  out  of  the  fact  that  the 
factory  is  located  and  operated  in  a  certain  place.  If, 
substantially,  all  of  the  factory  was  removed  to  the  des- 
ignated place,  and  if  it  was  constructed  substantially  of 
the  dimensions  given  in  the  contract,  and  put  in  opera- 
tion, this  would  be  a  compliance  with  the  conditions 
within  the  requirements  of  the  law. 

The  complaint  avers  that  the  entire  establishment  was 
removed  and  placed  in  brick  buildings,  having  a  floor 
room  of  50,000  feet  and  over.  How  much  over,  is  not 
stated,  but  it  may  have  been  enough  to  fill  the  letter  of 
the  contract. 

It  is  further  averred  that  the  note  was  due  and  un- 
paid. These  averments,  of  themselves,  make  the  com- 
plaint sufficient  to  withstand  the  demurrer.  But  the 
pleader  seemingly  does  not  regard  the  condition  preced- 
ent as  having  been  substantially  performed,  and  other 
facts  are  alleged  to  show  that  a  strict  performance  was 
waived  by  the  appellant.  The  performance  of  a  condi- 
tion precedent  may  be  waived  in  many  ways.  A  person 
who  made  a  subscription  to  the  capital  stock  of  a  railway 
company  on  the  express  condition  that  the  road  should 
be  constructed  on  a  certain  line,  and  to  within  a  certain 
distance  of  a  given  place,  after  the  road  had  been  con- 
structed on  another  line,  gave  his  note  for  the  amount 
of  his  subscription.  This  was  held  to  be  a  waiver  of  the 
condition.  Evansville,  etc.j  R.  R.  Co.  v.  Dunn,  17Ind.  603. 
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Where  money  is  stipulated  to  be  paid  upon  a  condi- 
tion expressed,  and,  subsequently,  a  promissory  note  is 
given  for  the  amount,  payable  without  condition,  the 
condition  precedent  is  waived.  Swank  v.  Nichols,  Admr,, 
20  Ind.  198;  Swank  v.  NichoU,  Admr.,  24  Ind.  199. 
See,  also,  Hunter  v.  Leamit,  36  Ind.  141;  Masonic  Mutual, 
etc.,  Ass'n  v.  Beck,  77  Ind.  203  (207). 

It  was  at  the  option  of  the  pleader  to  aver  performance 
of  the  condition  precedent  or  to  aver  a  waiver  of  the  con- 
dition. Indiana  Ins,  Co,  v.  Capehart,  108  Ind.  270 
(273). 

We  think  the  only  purpose  of  the  averments  with  ref- 
erence to  the  extension  of  the  time  of  the  maturity  of  the 
note  is  to  show  that  the  appellant  waived  a  strict  per- 
formance of  the  condition.  The  facts  alleged  do  consti- 
tute a  waiver.  There  was  no  error  in  overruling  the  de- 
murrer. 

The  court  made  a  special  finding  of  facts,  and  stated 
conclusions  of  law.     They  are  as  follows: 

"1.  That  on  the  20th  day  of  May,  1890,  the  defend- 
ant executed  a  contract,  a  copy  of  which  is  filed  with  the 
fourth  paragraph  of  the  complaint,  to  Seneca  D.  Kim- 
bark,  who  indorsed  it  to  the  plaintiffs. 

"2.*  That  the  said  Kimbark  never  did  remove  and 
locate  his  entire  manufacturing  establishment  to  the 
vicinity  of  Beardsley  avenue  and  Myrtle  street,  and  place 
said  factory  in  brick  buildings  having  a  floor  room  of 
not  less  than  80,000  square  feet,  as  called  for  in  said 
contract. 

''3.  That  the  plaintiffs  claimed  that  the  defendant  had 
agreed  to  waive  the  performance  of  said  conditions,  and 
asked  him  to  pay  the  sum  of  money  called  for  in  said 
contract,  but  the  defendant  denied  such  waiver;  that 
while  matters  stood  thus,  the  defendant  and  the  plaintiffs 
met  at  the  First  National  Bank  in  Elkhart,  where  said 
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note  was  deposited,  on  the  23d  day  of  September,  1891, 
when  it  was  agreed  between  the  defendant  and  the  plain- 
tiffs, that  they  should  extend  the  time  of  payment  of  said 
note  for  thirty  days  from  that  date,  in  consideration  of 
which  the  defendant  agreed  to  pay  it;  that  the  plaintiffs 
did  so  extend  the  time  of  payment  for  thirty  days,  at  the 
expiration  of  which  time  the  defendant  refused  to  pay. 

'*4.  That  a  reasonable  fee  for  plaintiffs'  attorney  is 
$75.  J.  M.  Vanfleet,  Judge. 

"Whereupon  the  court  finds  as  its  conclusions  of  law 
upon  the  foregoing  facts,  that  the  plaintiffs  are  entitled 
to  recover  of  said  defendant  the  sum  of  five  hundred  and 
seventy-five  dollars,  without  relief  from  valuation  or  ap- 
praisement laws,  together  with  costs.  To  which  con- 
clusions of  law  the  said  defendant,  at  the  time,  excepts, 
and  which  conclusions  of  law  were  entered  by  the  court 
upon  its  docket,  but  were  not  written  upon  a  separate 
piece  of  paper  and  signed.'' 

Judgment  followed  these  findings  and  conclusions. 

The  appellees  contend,  for  various  reasons,  that 
neither  the  special  findings  nor  the  conclusions  of  law 
are  properly  in  the  record;  but,  as  we  view  the  case,  we 
need  not  determine  this  contention. 

The  appellant  insists  that  the  conclusions  of  law  were 
not  properly  stated,  and  that  the  findings,  considered  as 
general  or  special,  are  not  sufficient  to  warrant  the  judg- 
ment. The  findings  are  very  imperfect,  and  contain 
matters  of  evidence  and  evidentiary  facts,  and  some  es- 
sential facts  are  not  found.  A  matter  of  fact  found 
among  the  conclusions  of  law  can  not  be  considered  for 
any  purpose.     Minnich  v.  Darling,  8  Ind.  App.  539. 

Eliminating  all  extraneous  matters  from  the  findings, 
are  there  facts  remaining  sufficient  to  support  either  the 
conclusions  of  law  or  the  judgment  rendered? 

Considered  as  a  special  finding  of  the  facts,  the  con- 
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elusions  of  law  can  not  be  upheld.  The  appellees  are 
not  entitled  to  recover  unless  they  have  proved  the  per- 
formance of  the  condition  precedent,  or  that  the  appellant 
waived  its  performance.  The  findings  do  not  show  its 
performance;  on  the  contrary,  they  show  it  was  not  per- 
formed. 

Do  they  show  a  waiver  of  performance?  There  could 
be  no  waiver  unless  the  appellant  promised  to  pay  the 
note  upon  the  extension,  having  full  knowledge  that  the 
conditions  had  not  been  substantially  performed.  There 
is  no  finding  that  the  appellant  had  such  knowledge. 
The  findings  show  the  evidentiary  facts  of  waiver,  but 
do  not  find  the  waiver  itself.  Nor  do  the  findings  assess 
the  amount  of  recovery.  It  is  true  that  the  findings 
show  that  the  contract,  a  copy  of  which  was  filed  with 
the  complaint,  was  executed  by  the  appellant,  and  that 
$75  is  a  reasonable  attorney's  fee.  Are  these  facts  suf- 
ficient to  warrant  the  court  in  making  a  calculation  of 
the  amount  of  recovery?  It  has  often  been  decided  that 
where  there  is  a  mere  finding  for  the  plaintiff,  without 
any  assessment  of  damages,  no  judgment  can  properly 
follow.  Fruits  v.  Elmore,  8  Ind.  App.  278,  34  N.  E. 
Rep.  829,  and  cases  cited. 

Where  a  money  judgment  only  is  recoverable,  the  ver- 
dict or  findings,  whether  they  be  special  or  general,  must 
determine  the  amount,  or  find  such  facts  as  leaves  noth- 
ing for  the  court  to  do  except  to  make  a  mere  mathe- 
matical calculation.  Branson  v.  Studabaker,  133  Ind. 
147,  33  N.  E.  Rep.  98;  Thames  Loan,  etc,  Co.  v.  Beville, 
100  Ind.  309. 

The  court  can  not  look  to  the  evidence  to  ascertain 
the  amount  of  recovery  or  assessment  of  damages.  No 
attorney  fee  can  be  assessed  unless  there  is  a  finding 
of  a  fact  upon  which  the  same  can  be  predicated.  Un- 
less the  findings  show  the  amount  of  the  note,  there  is  no 
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proper  basis  from  which  the  court  can  determine  the 
amount  of  recovery.  This  is  true  whether  the  findings 
be  considered  special  or  general. 

Defects  of  this  kind  in  a  verdict  or  finding  are  ordi- 
narily reached  by  a  motion  for  a  venire  denovo.  No  such 
motion  was  made  in  this  case. 

The  findings  are  so  indefinite  and  imperfect  that  it  is 
difficult  to  determine  whether  they  are  a  finding  in  favor 
of  any  one,  either  the  appellant  or  the  appellees.  There 
are  some  facts  which  seem  to  indicate  a  finding  in  favor 
of  the  appellees,  and  others  which  indicate  a  finding  in 
favor  of  appellant.  The  record  is  in  such  an  unsatis- 
factory condition  that  we  think  the  ends  of  justice  re- 
quire that  the  case  should  be  tried  again. 

The  cause  is,  therefore,  Hversed,  with  instruction  to 
sustain  appellant's  motion  for  a  new  trial. 

Costs  against  the  appellees. 

Filed  Jan.  12, 1894. 


No.  1,028. 
Merchants'  and  Mechanics'  Savings  Bank  v.  Frazb 

ET   AL. 

Promissort  Note. — Waiver  of  Extension  of  Time  Benders  Note  Non- 
Negotiable. — ^Where  a  promissory  note  contains  a  claase  waiving 
"all  defenses  on  the  ground  of  any  extension  of  the  time  of  its  pay- 
ment that  may  be  given  by  its  holders  to  them  [the  makers],  or 
either  of  them,*'  such  stipulation  destroys  the  negotiability  of  the 
note,  where,  without  such  clause,  it  would  be  negotiable  as  an  in- 
land bill  of  exchange. 

Sale. — Implied  Warranty. — Breach  of. —  When  a  Defense  in  an  Action  on  a 
Note  for  Purchase-Price. — Anstoer. — Contract. —  Tender. — Where  A., 
desiring  to  purchase  a  stallion  for  breeding  purposes,  so  informed  B., 
through  his  agent,  who  was  a  producer  of,  and  dealer  in,  this  kind 
of  live  stock,  and  undertook  to  sell  A.  a  stallion  for  breeding  pur- 
VOL.  9—11 


162         APPELLATE  COURT  OF  INDIANA, 

Merchants'  and  Mechanics'  Savings  Bank  v,  Fraze  et  al. 


poses,  the  sale  carried  with  it  an  implied  warrant}^  that  the  horse 
should  be  reasonably  fit  for  sach  purposes ;  and  an  answer  setting^ 
up  a  breach  of  such  warranty,  in  an  action  on  a  note  given  for  the 
purchase-price,  is  sufficient  where  the  note  is  subject  to  equities.  In 
such  case,  where  notice  of  the  unfitness  of  the  horse  has  been  given , 
and  the  sellers  agree  with  the  buyer  that  he  shall  keep  the  horse 
another  season  and  try  him,  and  the  horse  dies  before  the  season 
expires,  a  retender  of  the  horse  to  the  sellers  was  not  required. 

Assignment  of  Errors. — Cause  for  a  New  Trial  not  Assignable  as  Er- 
ror.— Instruction  to  Jury. — A  ruling  which  forms  the  basis  for  a  new 
trial  is  not  assignable  as  error,  and  an  erroneous  and  prejudicial  re- 
fusal to  give  a  correct  instruction  is  a  cause  for  a  new  trial. 

Instructions  to  Jury. — Contract. — Construction  of. — Where  the  court 
instructed  the  jury  that  they  might  adopt  that  constroction  of  the 
contract  which  the  parties  had  placed  upon  it  themselves,  such  in- 
struction was  not  erroneous. 

Judgment. — Motion  for  Non  Obstante. — Appellate  Court  Practice. — Evi- 
dence.— In  passing  on  a  ruling  on  a  motion  for  a  judgment  non  ob- 
stante, the  appellate  tribunal  can*not  look  to  the  evidence  to  deter^ 
mine  whether  or  not  it  sustains  the  general  verdict. 

From  the  Jay  Circuit  Court. 

E.  L.  Watson  and  /.  M.  Smith,  for  appellant. 
G.  H.  Ward  and  /.  S.  Engle,  for  appellees. 

Reinhard,  J. — ^The  appellant  sued  the  appellees  in  the 
Randolph  Circuit  Court,  on  a  promissory  note  alleged  to 
have  been  given  by  the  appellees  to  Galbraith  Bros.,  and 
by  them  assigned,  before  maturity,  to  the  appellant. 

The  complaint  is  in  two  paragraphs,  each  of  which 
contains  a  copy  of  the  note  sued  upon,  which  is  as  fol- 
lows: 
^'275.  Winchester,  Ind.,  Jan.  20,  1890. 

*'June  1, 1890,  for  value  received,  we,  the  undersigned, 
of  Saratoga,  county  of  Randolph,  and  State  of  Indiana, 
jointly  and  severally  promise  to  pay  to  the  order  of  Gal- 
braith Bros.,  of  Janesville,  Wis.,  the  sum  of  two  hun- 
dred and  seventy-five  dollars,  negotiable  and  payable  at 
the  Randolph  County  Bank  of  Winchester,  with  interest 
at  the  rate  of  8  per  cent,  per  annum  from  date,  with  ex- 
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change  and  cost  of  collection  and  customary  attorney's 
fees,  without  any  relief  whatever  from  valuation  and  ap- 
praisement laws.  And  the  drawers  and  indorsers  sev- 
erally waive  presentment  for  payment,  protest  for  non- 
payment and  notice  thereof,  and  all  defenses  on  the 
grounds  of  any  extension  of  the  time  of  its  payment  that 
may  be  given  by  its  holders  to  them,  or  either  of  them. 

''BENJAMIN  E.  Fraze, 
''William  Frazk." 

The  note  was  indorsed  in  blank  "Galbraith  Bros.'* 

There  was  an  answer  in  five  paragraphs,  to  each  of 
which  a  demurrer  was  filed  and  overruled.  At  this 
point  in  the  proceedings  the  venue  of  the  cause  was 
changed  to  the  court  below,  where,  at  a  subsequent  term, 
the  appellants  filed  their  reply  in  four  paragraphs. 

Upon  the  issues  thus  joined,  there  was  a  jury  trial  and 
a  verdict  in  favor  of  the  appellees. 

With  their  general  verdict  the  jury  also  returned  an- 
swers to  interrogatories  submitted  to  them.  Motions  for 
judgment,  notwithstanding  the  verdict,  and  for  a  new 
trial  were  filed  by  the  appellant  and  overruled. 

Separate  errors  are  assigned  upon  the  ruling  of  the 
court  in  overruling  the  demurrers  to  the  several  para- 
graphs of  the  answer. 

It  is  conceded  in  the  brief  of  appellant's  counsel,  that 
the  second  paragraph  of  the  answer  is  sufficient.  No 
particular  objection  is  pointed  out  to  the  fifth  paragraph. 

The  third  and  fourth  paragraphs  of  the  answer  aver, 
that  the  note  in  suit  was  given  to  the  payees  in  part  con- 
sideration for  a  breeding  horse;  that  there  was  an  implied 
warranty  accompanying  the  sale  of  the  horse,  and  a 
breach  of  such  warranty.  It  is  claimed,  on  behalf  of 
appellant,  in  argument,  that  neither  of  these  paragraphs 
set  up  a  valid  defense: 

( 1 )  Because  the  note  is  governed  by  the  law  merchant, 
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and  is  alleged  in  the  complaint  to  have  been  indorsed  to 
the  appellant  for  value,  before  maturity,  and  without 
knowledge  of  the  defense  now  set  up. 

( 2 )  That  even  if  the  note  was  not  negotiable  by  the 
law  merchant  the  facts  averred  in  these  answers  are  in- 
sufficient to  show  that  there  was  an  implied  warranty. 

Is  the  note  negotiable  by  the  law  merchant?  It  is 
payable  at  the  Randolph  County  Bank,  at  Winchester, 
and  is  in  all  respects  sufficient  as  a  note  of  that  charac- 
ter unless  its  negotiability  is  destroyed  by  the  clause, 
waiving  *'all  defenses  on  the  grounds  of  any  extension 
of  time  of  its  payment  that  may  be  given  by  its  holders'' 
to  the  makers  or  either  of  them.     It  is  sufficient  for  us 


^  to  say  upon  this  point,  that  the  question  has  been  fully 

|"y  and  explicitly  settled  against  the  contention  of  the  ap- 

p  pellant.     Oyler  v.  McMurray,  7  Ind.  App.  645,  34  N. 

1.'^  E.  Rep.  1004,  and  authorities  cited. 

f:  The  note  not  being  governed  by  the  law  merchant,  the 

appellant  took  it  subject  to,  and  charged  with,  all  the 
equities  and  defenses  existing  against  it.  Sims  v.  Wil- 
son, 47  Ind.  226;  Ayers  v.  Harahman,  66  Ind.  291; 
Carithers  v.  Stuart,  87  Ind.  424;  Henry  v.  Gilliland,  103 
t  Ind.  177. 

Do  the  facts  averred  in  these  answers  constitute  an  im- 
plied warranty?  It  is  averred  in  each  of  these  para- 
graphs, in  substance,  that  the  note  was  given  in  part 
consideration  of  a  stallion  purchased  by  the  appellees  of 
the  payees;  that  the  sellers  were,  at  the  time  of  the  exe- 
cution of  the  note,  and  before,  engaged  in  importing, 
raising,  and  selling  breeding  horses  for  breeding  pur- 
poses, and  that  the  appellee,  Benjamin  E.  Fraze,  being 
desirous  of  purchasing  a  stallion  for  breeding  purposes, 
made  application,  through  the  agent  of  said  Galbraith 
Bros.,  to  buy  a  stallion  for  that  purpose,  and  that  said 
Galbraith  Bros.,  through  their  agent,  sold  to  the  said 
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Benjamin  E.  Fraze  a  stallion  for  breeding  purposes,  and 
that  the  note  in  suit  was  given  in  part  consideration  of 
the  purchase  price  of  said  horse,  and  for  no  other  or  dif- 
ferent consideration;  that  said  Galbraith  Bros,  were  in- 
formed and  knew  of  the  purpose  for  which  said  horse 
was  wanted,  and  sold  him  to  said  appellee  for  that  pur- 
pose and  no  other;  and  that  said  Galbraith  Bros,  there- 
by impliedly  warranted  said  horse  to  be  fit  and  suitable 
for  breeding  purposes  and  a  reasonably  sure  foal-getter, 
and  that  said  appellee  accepted  said  horse  with  the  im- 
plied warranty  and  belief  that  he  was  fit  for  the  purpose 
of  breeding  and  a  reasonably  sure  foal-getter. 

It  was  averred  that  the  other  appellee  signed  said  note 
as  surety  for  Benjamin  E.  Fraze.  Facts  are  then  averred 
from  which  it  is  made  to  appear  that  the  horse  was  not 
as  represented;  that  after  a  fair  trial  he  proved  to  be  ut- 
terly worthless  as  a  foal- getter  and  for  breeding  purposes, 
and  that  in  fact  he  possessed  no  value  for  any  purpose. 

It  may  be  stated  to  be  the  general  rule  that  an  exe- 
cuted sale  for  a  chattel  does  not  carry  with  it  an  implied 
warranty,  and  that  in  the  absence  of  fraud  or  misrepre- 
sentation the  purchaser  takes  the  article  with  all  its  de- 
fects. In  such  cases  the  maxim  caveat  emptor  applies. 
C(mrt  V.  Snyder y  2  Ind.  App.  440,  and  authorities  cited. 

This  rule,  however,  has  no  application  in  cases  of  ex- 
ecutory sales  where  the  article  contracted  for  is  to  be 
manufactured  or  produced  for  a  specific  purpgse  or  use. 
In  that  class  of  cases  there  is  an  implied  warranty  that 
the  article  is  reasonably  fit  or  suitable  for  the  purpose  or 
use  for  which  it  was  ordered.  Bushman  v.  Taylor ^  2  Ind. 
App.  12. 

Says  a' standard  law  writer  upon  this  topic:  **But 
where  a  chattel  is  to  be  made  or  supplied  to  the  order  of 
the  purchaser,  there  is  an  implied  warranty  that  it  is 
reasonably  fit  for  the  purpose  for  which  it  is  ordinarily 
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used,  or  that  it  is  fit  for  the  special  purpose  intended  by 
the  buyer,  if  that  purpose  be  communicated  to  the  ven- 
dor when  the  order  is  given,  as  is  shown  by  the  au- 
thorities now  to  be  reviewed."  Benjamin  on  Sales,  sec- 
tion 965. 

The  contract  here  relied  upon  is,  perhaps,  strictly 
speaking,  not  an  executory  one,  but  for  obvious  reasons 
the  same  rule  must  be  applied  to  it.  The  appellee,  Ben- 
jamin E.  Fraze,  desired  to  purchase  a  stallion  for  breed- 
ing purposes,  and  so  informed  Galbraith  Bros.,  through 
their  agent.  They  were  producers  of,  and  dealers  in, 
this  kind  of  live  stock,  and  undertook  to  sell  Fraze  a 
horse  for  breeding  purposes.  Here  the  contract  was  to 
supply  an  article  which  the  seller  produced  and  was  deal- 
ing in;  the  article  was  for  a  particular  purpose,  and  the 
implication  necessarily  arises  that  the  buyer  relied  upon 
or  trusted  in  the  judgment  or  knowledge  of  the  seller. 
Hence  the  sale  carried  with  it  an  implied  warranty  that 
the  horse  should  be  reasonably  fit  for  breeding  purposes. 
Benjamin  on  Sales,  section  988.  See,  also,  Conant  v. 
Nat'l  State  Bank  of  Terre  Haute,  121  Ind.  323;  Brenton  v. 
Davis,  8  Blackf.  317;  Ourney  v.  Atlantic,  etc.,  R.W.  Co,, 
58  N.  Y.  358;  Jones  v.  Bright,  5  Bing.,  Com.  Pleas,  533. 

In  the  case  last  cited,  it  was  said,  by  Best,  C.  J.:  ''The 
decisions,  however,  touching  the  sale  of  horses,  turn  on 
the  same  principle.  If  a  man  sells  a  horse  generally,  he 
warrants  no  more  than  that  it  is  a  horse;  the  buyer  puts 
no  question,  and,  perhaps,  gets  the  animal  the  cheaper. 
But  if  he  asks  for  a  carriage  horse,  or  a  horse  to  carry  a 
female,  or  a  timid  and  infirm  rider,  he  who  knows  the 
qualities  of  the  animal,  and  sells,  undertakes,  on  every 
principle  of  honesty,  that  he  is  fit  for  the  purpose  indi- 
cated. The  selling,  upon  a  demand  for  a  horse  with  par- 
ticular qualities,  is  an  afiBrmation  that  he  possesses  those 
qualities.'' 
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We  think  there  was,  under  the  contract  alleged,  an 
implied  undertaking  that  the  horse  was  a  reasonably 
sure  breeder  or  foal-getter.  The  horse  being  alleged  to 
have  no  value  for  that,  or  any  other  purpose,  the  an- 
swers under  consideration  jsuflBciently  show  a  breach  of 
the  warranty,  and  a  total  failure  of  the  consideration. 
The  demurrer  to  the  third  and  fourth  paragraphs  of  the 
answer  was,  therefore,  properly  overruled.  Dill  v. 
O'Ferrell,  45  Ind.  268. 

The  appellant  has  assigned  as  error  the  refusal  of  the 
court  to  give  instruction  number  seven,  as  requested. 
This  is  not  a  proper  assignment.  The  refusal  to  give 
correct  instructions  submitted  is  a  cause  for  a  new  trial. 
A  ruling  which  forms  the  basis  for  a  new  trial  is  not  as- 
signable as  error.  Elliott's  App.  Proced.,  section  347, 
and  cases  cited. 

The  same  is  true  of  the  alleged  error  in  giving  instruc- 
tion number  five  on  the  court's  own  motion.  This  rul- 
ing, like  the  other,  is  made  a  specification  of  error,  but 
is  not  assigned  as  a  cause  for  a  new  trial. 

The  appellant  assails  instruction  number  six,  given 
by  the  court  of  its  own  motion.  This  ruling  is  properly 
assigned  as  a  cause  for  a  new  trial,  and  the  overruling  of 
the  motion  for  a  new  trial  is  assigned  as  error.  By  this 
charge  the  jury  were  instructed  that  they  might  adopt 
that  construction  of  the  contract,  which  the  parties  had 
placed  upon  it  themselves.  In  this  there  was  no  error. 
Reissnery.  Oxley,  80  Ind.  580;  City  of  Noblesville  v.  Lake 
Erie,  etc,  R,  JR.  Co.,  130  Ind.  1. 

Error  is  predicated  upon  the  overruling  of  the  motion 
of  appellant  for  judgment,  notwithstanding  the  general* 
verdict.  The  answers  of  the  jury  to  the  interrogatories 
indicate  that  the  only  notice  given  by  the  appellees  to 
the  payees  of  the  note,  that  the  stallion  was  not  suitable 
for  the  purpose  of  breeding,  was  given  in  the  year  1800. 
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It  is  admitted  that  an  agreement  was  subsequently  made 
between  the  parties,  that  the  purchaser  should  keep  the 
horse  and  stand  him  during  the  season  of  1891,  so  as  to 
give  him  a  better  trial,  and  if  he  then  proved  unsatis- 
factory, the  sellers  were  to  take  him  back  and  supply 
another  horse  in  his  place. 

We  do  not  see  why  the  appellee  should  have  been  re- 
quired, as  contended  by  the  appellant,  to  make  another 
tender  of  the  horse  before  the  season  of  1891  had  expired, 
as  it  was  during  this  season  that  the  horse  was  to  receive 
a  final  trial.  If  the  jury  found  the  horse  to  be  worthless, 
as  the  general  verdict  implies,  the  fact  that  the  legal  title 
of  the  horse  was  in  the  appellee  Benjamin  E.  Fraze, 
when  he  died,  would  not  debar  the  appellees  from  re- 
couping  the  damages  sustained  by  them,  and  if  the  horse 
was  in  fact  of  no  value  whatever,  such  fact  would  defeat 
the  right  to  recover  on  the  note.  The  answers  to  the 
interrogatories  must  be  irreconcilable  with  the  general 
verdict  upon  any  theory.  By  the  general  verdict,  the 
jury,  in  effect,  found  that  the  horse  was  worthless.  We 
can  not  look  to  the  evidence,  under  this  assignment,  to 
determine  whether  it  sustained  such  a  finding. 

It  is  claimed,  finally,  that  the  evidence  is  insuflBcient 
to  sustain  the  general  verdict.  The  particular  vice  in 
the  evidence  is  claimed  to  be  its  insuflSciency  to  prove  a 
tender  of  the  horse  back  to  the  payees  of  the  note.  There 
was  evidence  tending  to  show  that  the  sellers  requested 
the  appellees,  and  the  latter  agreed,  to  keep  the  horse 
and  try  him  another  seas6n.  This  dispensed  with  the 
necessity  of  a  tender  before  the  expiration  of  such  season. 
The  horse  died  before  the  season  had  expired.  No 
tender  could  therefore  have  been  made  after  the  expira- 
tion of  such  season. 

If  the  animal  had  any  value,  possibly  that  fact  might 
debar  the  appellees,  under  the  pleadings,  from  defeating 
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the  entire  claim  on  the  note.  This  question,  however, 
we  need  not  now  decide.  But  it  is  not  contended  that 
the  uncontradicted  evidence  proves  that  the  horse  pos- 
sessed some  value.  The  failure  to  make  a  tender  under 
the  circumstances  of  the  case  does  not  vitiate  the  verdict. 

Some  of  the  paragraphs  of  the  answer  set  up  a  written 
warranty,  and  a  breach  thereof,  while  others  rely  upon 
an  implied  warranty. 

In  the  fifth  paragraph,  it  is  averred  that  the  note  was 
given  in  consideration  of  a  resale  of  the  horse  after  he 
had  been  taken  back  by  the  sellers  and  again  sold  to 
Benjamin  E.  Fraze. 

The  appellant  introduced  the  several  paragraphs  of 
answer  in  evidence,  and  contends  that  they  show  such 
an  inconsistency  as  to  disprove  the  averments  of  the  fifth 
paragraph.  It  is  not  claimed,  however,  that  the  verdict 
of  the  jury  was  based  upon  the  last  named  paragraph 
alone,  and  appellant's  counsel  have  failed  to  point  out 
in  what  manner  the  alleged  inconsistency  could  avail 
them. 

We  have  not  been  able  to  discover  any  prejudicial  error. 

Judgment  affirmed. 

FUed  Feb.  3, 1894. 


No.  1,066. 

The  Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Company*  v.  Woodward. 

Mastbrand  Servant.— i?ai7road.--Per«onaZ  Injury  of  Servant.— Assump- 
tion of  Bisk, — Latent  Defect. — Equal  Opportunities  to  Know  of. — De- 
grees of  Care. — If  a  servant  is  injured  by  reason  of  latent  defects  in 
appliances  furnished  him,  the  master  and  servant  are  not  upon  an 
equality.  The  duty  resting  upon  them  is  different,  and  the  acts  re- 
quired of  them  to  constitute  diligence  with  reference  to  the  discovery 
of  the  (Lefect  are  different.    It  can  not,  therefore,  be  said,  in  such  a 


^^r 
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case,  that  the  servant  assumed  the  risk  because  his  opportuntiea  to 
observe  the  defect  were  equal  to  those  of  the  master,  unless  the  du- 
ties of  the  servant  are  such  as  to  require  an  inspection  by  him. 

From  the  Scott  Circuit  Court. 

S.  StansifeTy  for  appellant. 
G.  B.  Harrodf  for  appellee. 

Gavin,  J. — ^The  appellee  recovered  damages  for  inju- 
ries received  by  him  while  in  appellant's  employ,  by 
reason  of  defects  in  the  track  and  cars  of  appellant.  The 
following  instruction  was  asked  by  appellant: 

"10th.  If,  in  the  light  of  the  instructions,  you  shall 
find  that  defendant  was  negligent  or  remiss  in  duty  to 
plaintiff,  as  alleged  in  the  complaint,  then  before  there 
can  be  a  recovery,  it  devolves  upon  plaintiff  to  prove,  as 
a  fact  in  the  case,  that  he  did  not  assume  the  risk;  that 
is,  he  must  prove,  by  a  preponderance  of  the  evidence, 
not  only  that  he  did  not  know,  but,  also,  and  in  addi- 
tion thereto,  that  he  did  not  have  equal  opportunty  with 
the  defendant  to  observe  the  alleged  defects." 

There  was  no  error  in  refusing  this  instruction. 

The  law  is  settled  in  Indiana  that  in  such  actions  as 
this,  the  plaintiff  must  show  that  he  did  not  assume  the 
risk  of  the  dangerous  defect.  Knowledge  of  the  danger 
upon  his  part,  or  the  existence  of  such  facts  as  that  by 
the  exercise  of  reasonable  diligence  he  might  have  known 
thereof,  ordinarily  constitutes  an  assumption  of  the  risk. 
Evansvillcy  etc,  R,  JR.  Co.  v.  Duel,  134  Ind.  156,  33  N. 
E.  Rep.  355;  Kentucky ,  etc..  Bridge  Go.  v.  Eastman,  7 
Ind.  App.  514,  34  N.  E.  Rep.  835,  and  cases  there  cited; 
Lynch  v.  Ghicago,  etc.,  R.  R.  Co.,  8  Ind.  App.  516,  and 
cases  cited. 

To  this  general  rule  there  are  exceptions,  such  as  those 
arising  from  the  master's  promise  to  repair,  or  his  or- 
dering the  servant  to  some  work  or  place  out  of  the  line 
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of  his  regular  employment.  Becker  v.  Baumgartnery  5 
Ind.  App.  576;  Indianapolis,  etc,  R.  W.  Co.  v.  Watson, 
114  Ind.  20;  Joliet,  etc.,  R.  W.  Co.  v.  Velie,  26  N.  E.  Rep. 
1086;  Greene  v.  Minneapolis,  etc.,  JR.  W.  Co.,  SI  Minn.  248; 
Roux  V.  Lumber  Co.,  85  Mich.  519;  Brazil  Block  Coal  Co. 
V.  Hoodlet,  129  Ind.  327;  Louisville,  etc.,  R.  W.  Co.  v. 
Banning,  Admr.,  131  Ind.  528;  Cincinnati,  etc.,  R.  R. 
Co.  V.  Madden,  134  Ind.  462,  34  N.  E.  Rep.  227. 

While  it  is  true  that  both  master  and  servant  will  be 
held  to  know  that  which  by  the  exercise  of  reasonable 
diligence  they  might  have  learned,  still  this  rule  does 
not  by  any  means  place  the  master  and  servant  upon  an 
equality  as  to  the  acts  necessary  to  constitute  diligence. 
If  the  defect  is  patent  and  visible,  then  if  both  master 
and  servant  have  ample  and  equal  opportunity  to  ascer- 
tain and  know  its  existence,  the  servant  might  be  deemed 
to  have  assumed  the  risk.  The  servant  must  use  reas- 
onable care,  ''but  reasonable  care  does  not  cast  upon 
him  the  duty  of  making  an  inspection  to  discover  latent 
defects.''  Wabash,  etc.,  R.  W.  Co.  v.  Morgan,  132  Ind. 
430. 

The  employer,  however,  '*is  bound  to  make  reasonable 
inspection  of  the  appliances  furnished  the  employes,  to 
discover  latent  defects,  and  a  neglect  to  make  such  in- 
spection is  a  culpable  breach  of  duty.''  Wabash, 
etc.,  R.  W.  Go.  V.  Morgan,  supra;  Ohio,  etc.,  R.  W.  Co. 
V.  Pearcy,  Admx.,  128  Ind.  197;  Matchett  v.  Cincinnati, 
etc.,  R.  W.  Co.,  132  Ind.  334;  Lake  Erie,  etc.,  R.  W. 
Co.  V.  Mugg,  132  Ind.  168;  Bailey  v.  Rome,  etc.,  R.  R. 
Co.,  139  N.  Y.  302,  34  N.  E-.  Rep.  918;  14  Am.  &  Eng. 
Ency.  of  Law,  854;  Parke  Co.  Coal  Co.  v.  Barth,  5  Ind. 
App.  159. 

In  Cincinnati,  etc.,  R.  R.  Co.  v.  McMullen,  Admr.,  117 
Ind.  439,  it  is  said:  '*An  employe  is  required  to  observe 
and  avoid  all  known  or  obvious  perils,  even  though  they 
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may  arise  from  defective  machinery  and  appliances;  but 
he  is  not  bound  to  search  for  defects,  or  make  a  critical 
inspection  of  the  appliances  which  are  provided  for  his 
use.     These  are  duties  of  the  employer." 

In  Louiavilley  etc.,  R,  W.  Co.  v.  Buck,  Admr.,  116  Ind. 
566,  Mitchell,  J.,  speaking  for  the  court,  says:  *' While 
the  employer  may  expect  that  an  employe  will  be  vigilant 
to  observe,  and  that  he  will  be  on  the  alert  to  avoid  all 
known  and  obvious  perils,  even  though  they  may  arise 
from  defective  tools  and  machinery  ( Atlas  Engine  Works 
v.  Randall,  100  Ind.  293),  yet  the  latter  is  not  bound  to 
search  for  defects  or  inspect  the  appliances  furnished 
him  to  see  whether  or  not  there  are  latent  imperfections 
in  or  about  them  which  render  their  use  more  hazard- 
ous. These  are  duties  of  the  master,  and  unless  the  de- 
fects are  such  as  to  be  obvious  to  any  one  giving  atten- 
tion to  the  duties  of  the  occasion,  the  employe  has  a 
right  to  assume  that  the  employer  has  performed  his 
duty  in  respect  to  the  implements  and  machinery  fur- 
nished.'' 

Where  the  danger  is  open  and  obvious  to  either  mas- 
ter or  servant,  it  might  doubtless  be  properly  said  that 
master  and  servant  stand  upon  an  equality.  Brazil 
Block  Coal  Co.  Y.  Hoodlet,  supra. 

But  even  then  the  servant's  assumption  of  the  risk 
depends  not  upon  the  equality  of  his  opportunities  with 
those  of  his  master,  but  upon  the  fact  that  by  the  exer- 
cise of  reasonable  care  he  ought  to  have  known  of  the 
danger,  and  is  therefore  held  to  have  known  it. 

It  is  conceded  by  counsel  for  both  parties,  that  the  de- 
fect in  this  case  was  a  latent  one.  We  think  it  clear 
that  as  to  such  a  defect  the  master  and  servant  are  not 
upon  an  equality.  The  duty  resting  upon  them  is  differ- 
ent, and  the  acts  required  of  them  to  constitute  care  with 
reference  to  the  discovery  of  the  defect  are  different.     It 
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could  not,  therefore,  have  been  correctly  said  that  the 
servant  assumed  the  risk  because  his  opportunities  to 
observe  the  defect  were  equal  to  those 'of  his  master. 

Of  course,  the  nature  of  the  duties  of  a  servant  might, 
in  special  instances,  be  of  such  character  as  to  require 
an  inspection,  but  the,  appellee  was  simply  a  brakeman 
upon  whom  it  is  not  claimed  any  special  duty  of  inspec- 
tion was  enjoined. 

We  are  unable  to  say,  as  a  matter  of  law,  that  the  de- 
fective draw  bar  did  not,  to  some  extent,  contribute  to 
the  accident. 

Judgment  aflSrmed. 

Filed  Feb.  13, 1894 ;  petition  for  a  rehearing  overruled  Mar.  29, 1894. 


No.  790. 
DiETHfiR   ET  AL.    V.    ThE   FeRGUSON   LuMBER   COMPANY. 

Bill  ov'Excvptiovb,— General.— Special.— JBecord,— Deposition,  Motion 
to  Strike  Out. — Qucere,  where  the  record  does  not  show  that  any  time 
was  asked,  or  leave  granted,  in  which  to  file  a  bill  of  exceptions  to 
the  ruling  of  the  court  on  a  motion  to  strike  out  part  of  a  deposi- 
tion, can  such  motion  and  ruling  be  carried  into  the  record  by  a 
general  bill  of  exceptions  filed  pursuant  to  leave  granted  at  a  sub- 
sequent term  of  court? 

Evidence.— Jforton  to  Strike  Out,  When  Too  General.— A  motion  to 
strjke  out  evidence  "for  the  reason  that  it  is  incompetent,"  is  too 
general  to  raise  any  question. 

Same. — Price-List. —  When  Admissible. — Action  for  Value  of  Goods. — In 
an  action  to  recover  the  value  of  a  car  load  of  lumber,  in  which  it 
was  contended  that  the  plaintiff  sold  the  lumber  to  defendants  ac- 
cording to  the  terms  set  forth  in  plaintiff's  price-list  of  the  material, 
and  th)Bre  was  evidence  tending  to  show  that  defendants  had  re- 
ceived such  price-list  before  they  ordered  the  lumber,  the  price-list 
is  admissible  in  evidence  as  tending  to  show  the  terms  of  the  con- 
tract, there  being  nothing  in  the  order  in  regard  to  the  price  of  the 
lumber. 
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Same. — Letter, — Answer  to.— Where  a  letter  has  been  introduced  and 
read  in  evidence,  a  letter  in  answer  thereto  is  also  admissible. 

CoNTBACT.— Price.— iVb  Agreement  as  to.— Fair  Market  Value  at  Plactof 
Delivery. — Where  the  uncontro verted  facts  show  that  A.,  of  Fort 
Wayne,  Ind.,  ordered  a  car  load  of  lumber  of  B.,  a  wholesale  dealer 
at  Little  Rock,  Ark.,  the  lumber  being,  at  the  time,  in  B.'s  lumber 
yard  at  Little  Rock,  to  be  loaded  on  a  car,  delivered  to  the  carrier, 
and  from  there  dispatched  to  A.,  at  Btuffton,  Ind.,  the  price  of  the 
lumber  was  the  fair  market  value  on  board  the  car  at  Little  Rock, 
where  no  price  was  agreed  upon. 

Opinion  on  petition  for  rehearing  by  Davis,  0.  J. 

From  the  De  Kalb  Circuit  Court. 
T.  E.  Ellison y  for  appellants. 

T.  R.  Marshall,  W.  F.  McNagney  and  D.  A.  Garwood, 
for  appellee. 

Davis,  C.  J. — ^This  action  was  brought  by  appellee 
against  appellants,  in  the  Superior  Court  of  Allen  county, 
to  recover  the  value  of  a  car  of  lumber,  which,  as  alleged, 
was  sold  and  delivered  by  appellee  to  appellants,  on 
September  27,  1890.  The  venue  was  changed  to  the 
De  Kalb  Circuit  Court,  where,  as  the  result  of  a  trial  by 
jury,  verdict  was  returned  and  judgment  was  rendered 
against  appellants  for  $426.97. 

The  only  error  assigned  in  this  court  is,  that  the  court 
erred  in  overruling  appellants'  motion  for  a  new  trial. 

The  first  question  argued  is,  that  the  trial  court  erred 
in  overruling  the  motion  of  appellants  to  strike  out  part 
of  the  answer  to  question  two  in  the  deposition  of  one 
Fump,  a  witness  in  behalf  of  appellee. 

The  record  discloses  that  the  cause  was  tried  in  .fanu- 
ary,  1892,  and  that  at  an  ensuing  term  in  June  the 
motion  for  a  new  trial  was  overruled,  and  appellants 
were  granted  ninety  days  in  which  to  file  a  bill  of  ex- 
ceptions. On  the  30th  day  of  August,  1892,  a  v  general 
bill  of  exceptions  was  filed,  which  contains  the  motion 
to  strike  out,  that  was  filed  and  overruled  in  the  preced- 
ing January.     It  does  not  appear  any  where  in  the  rec- 
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ord,  that  any  time  was  asked  or  granted  in  which  to  file 
bill  of  exceptions  during  the  term  at  which  the  motion 
was  overruled.  As  this  ruling  preceded  the  trial,  and 
no  time  having  been  granted  in  which  to  file  a  bill  of 
exceptions,  the  motion  could  not  be  carried  into  the 
record  by  a  general  bill  of  exceptions  filed  pursuant  to 
leave  granted  at  a  subsequent  term  of  the  court.  [See 
opinion  on  petition  modified.] 

In  any  event,  the  objections  made  to  the  answer,  as 
shown  in  the  record,  are  not  well  taken,  and,  therefore, 
there  was  no  error  in  this  ruling. 

What  we  have  said  also  disposes  of  the  question  raised 
as  to  the  ruling  to  strike  out  parts  of  the  deposition  of 
W.  B.  Ferguson. 

On  the  trial,  counsel  for  appellants  moved  to  strike 
out  a  part  of  the  answer  of  the  witness  Fump  to  the 
question  hereinbefore  referred  to,  **for  the  reason  that  it 
is  incompetent."  This  objection  was  too  general  to 
raise  any  question.  The  trial  court  was  not  required  to 
find  some  theory  for  excluding  the  evidence. 

The  objections  urged  to  the  invoice  offered  in  evidence  by 
appellee  are  not  well  taken,  for  the  reason  that  the  record 
fails  to  disclose  that  the  invoice  was  read  in  evidence. 

Counsel  for  appellants  complains  of  the  admission  of 
the  price-list  of  their  stock  issued  by  appellee,  who  were 
engaged  in  business  at  Little  Rock,  Arkansas,  in  August, 
1890,  a  copy  of  which  it  was  claimed  had  been  sent  to 
appellants  at  their  place  of  business  in  Fort  Wayne,  prior 
to  the  sale  in  September  of  said  year.  The  controversy 
in  this  case  was  the  price  or  value  of  the  lumber,  the 
place  where  such  price  or  value  should  be  determined, 
and  the  quality  of  the  lumber.  So  far  as  the  question 
of  quality  is  concerned,  the  recordindicates  that  the  jury 
made  a  deduction  in  the  full  amount  of  damages  which 
appellants  claim  to  have  sustained. 
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The  appellee  contended  that  it  sold  the  lumber  sued 
for  according  to  the  terms  set  forth  in  the  price-list  of 
such  material,  and  that  the  prices  therein  were  the  market 
prices  of  such  material  at  the  place  where  the  sale  was 
made.  As  there  was  testimony  tending  to  show  that  ap- 
pellants received  this  price-list  before  they  ordered  the 
lumber,  it  was  competent  to  introduce  the  same  in  evi- 
dence, as  tending  to  show  the  terms  of  the  contract. 
Nothing  was  said  in  the  order  in  regard  to  the  price  of 
the  lumber,  and,  therefore,  it  was  proper  to  show  whether 
the  lumber  was  scarce  or  plentiful,  as  tending  to  affect 
its  market  value. 

On  the  trial,  appellee  called  one  of  appellants  to  the 
stand,  as  a  witness  in  its  behalf.  On  cross-examination, 
appellants  showed  by  him  that  they  received  many  price- 
lists  from  various  people,  and  then  asked  him  whether 
such  price-lists  were  accurate  statements  of  the  value  of 
lumber.  There  was  no  error  in  sustaining  an  objection 
to  the  last  question. 

In  the  first  place,  it  was  not  responsive  to  the  exam- 
ination in  chief,  and,  in  the  next  place,  it  did  not  refer 
to  price-lists  sent  out  by  appellee.  For  the  same  reason, 
as  well  as  others,  there  was  no  error  in  sustaining  the 
objection  to  the  proposed  cross-examination  of  this  wit- 
ness in  regard  to  an  alleged  conversation  which  he  had 
with  one  W.  B.  Ferguson,  the  secretary  and  agent  of 
appellee. 

Under  the  facts  and  circumstances  which  are  shown 
by  the  record  in  this  case,  there  was  no  error  in  permit- 
ing  appellee  to  read  in  evidence  the  letter  of  October  6, 
1890. 

Appellants  introduced  and  read  in  evidence  a  letter 
written  by  them  to  appellee  on  the  3d  of  October,  1890, 
and  in  view  of  this  fact  appellants  could  not  complain  of 
the  introduction  in  evidence  of  the  answer  thereto. 
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It  is  next  insisted  ( and  this  is  the  principal  question 
in  the  case)  that  the  court  erred  in  instructing  the  jury 
on  the  question  of  the  measure  of  damages,  and  appel- 
lants call  attention  to  extracts  from  two  instructions,  as 
follows: 

'*You  should  first  determine  from  the  evidence,  whether 
the  plaintiff  delivered  a  car  load  of  lumber  to  defendants 
on  board  a  car  at  Little  Rock,  Arkansas;  if  so,  then  de- 
termine what  the  fair  market  value  of  said  lumber  was 
at  that  time  and  place/'     *     *     * 

**The  said  contract  was  an  Arkansas  contract,  and  the 
price  the  defendants  were  required  to  pay  thereunder  was 
the  fair  market  value  of  lumber  so  sold  at  Little  Rock, 
Arkansas,  on  board  said  car.'' 

The  telegraphic  correspondence  between  the  parties  is 
in  the  record,  and  this  correspondence  makes  a  complete 
contract  of  sale  for  the  lumber,  except  that  it  is  silent  as 
to  the  price  to  be  paid  and  the  place  of  delivery. 

The  evidence  shows,  without  controversy,  that  the  ap- 
pellee was  a  wholesale  dealer  in  lumber,  whose  oflSce 
and  place  of  business  was  located  at  Little  Rock,  Ark., 
and  that  appellants  were  located  in  business  at  Fort 
Wayne,  Ind.;  that  this  lumber,  at  the  time  of  the  sale, 
was  in  the  appellee's  yards  at  Little  Rock.  It  was  there 
loaded  upon  a  car,  delivered  to  the  carrier,  and  from 
thence  dispatched  to  appellants  at  Bluffton,  Ind.,  as  they 
requested.  Moreover,  within  four  days  after  this  car  of 
lumber  was  shipped  them,  and  fourteen  days  before  it 
was  received  at  Bluffton,  the  appellants  received  a  letter 
from  appellee,  inclosing  invoice,  in  which  the  price  was 
stated,  and  in  which  they  were  informed  that  if  they  did 
not  want  the  lumber  of  the  kind  and  quality  therein  de- 
scribed, and  at  the  price  fixed,  appellee  would  receive  it 
back  and  cause  it  to  be  sent  to  another  customer.  This 
Vol.  9—12 
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is  the  fair  import  and  intent  of  the  letter  and  invoice, 
when  construed  together  in  the  light  of  the  previous  cor- 
respondence. 

With  full  knowledge  of  all  these  facts,  appellants  re- 
ceived and  used  the  lumber.  We  are  not  able  to  agree 
with  the  able  argument  of  the  learned  counsel,  that  the 
contract  was  made  at  Fort  Wayne,  and  that  the  Bluffton 
prices  should  govern,  and  not  the  prices  at  Little  Rock. 
The  authorities  cited  and  relied  upon  are  not,  in  the 
view  we  take  of  the  case,  in  point.  Under  the  uncon- 
tro verted  evidence,  it  occurs  to  us,  after  a  careful  read- 
ing of  the  entire  record,  that  appellants  were  required  to 
pay  the  fair  market  value  of  the  lumber  on  board  the  car 
at  Little  Rock.  As  applicable  to  the  evidence,  the  in- 
structions of  the  court,  when  considered  together  as  an 
entirety,  correctly  state  the  law. 

As  appellants  were  apparently  allowed,  by  the  jury, 
all  the  damages  they  claimed  on  account  of  defect  in 
quality,  we  are  not  able  to  see  wherein  there  has  been 
any  error  on  the  trial  prejudicial  to  appellants. 

It  appears  to  the  court  that  the  merits  of  the  cause 
have  been  fairly  tried  and  determined  in  the  court  below. 
Section  658,  R.  S.  1881. 

Judgment  affirmed,  at  costs  of  appellants. 

Filed  Nov.  28, 1893. 

On  Petition  for  a  Rehearing. 

Davis,  C.  J. — ^The  learned  counsel  for  appellants  has 
filed  an  earnest  petition  for  a  rehearing,  which  has 
caused  us  to  carefully  again  read  the  record  and  the 
briefs  of  counsel.  This  has  strengthened  our  conviction 
that  the  result  reached  by  us  in  the  original  opinion  is 
correct.  We  do  not  deem  it  necessary  to  review,  in  this 
opinion,  all  the  questions  so  urgently  pressed  upon  our 
consideration,  but  are  impressed  with  the  belief  that,  so 
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far  at  least  as  this  case  is  concerned,  one  expression  in 
the  original  opinion  should  be  modified.  For  instance, 
it  is  insisted,  by  counsel  for  appellants,  that  under  sec- 
tion 637,  R.  S.  1894,  the  motion  to  strike  out  a  part  of 
depositions,  which  was  filed  in  December,  1891,  and 
overruled  in  January,  1892,  became  a  part  of  the  record 
by  the  bill  of  exceptions  filed  in  August,  1892,  in  pur- 
suance of  leave  granted  at  the  May  term  of  said  court, 
when  the  motion  for  a  new  trial  was  overruled. 

There  is  nothing  in  the  record  showing  that  the  mo- 
tion to  strike  out  was  overruled  in  January,  or  that  an 
exception  was  reserved  to  such  ruling,  except  the  recital 
contained  in  the  bill  of  exceptions  above  mentioned. 
Whether  counsel  is  correct  in  his  contention,  it  is  not 
necessary  to  determine,  for  the  reason  that  the  original 
opinion  on  this  point  was  based  on  the  proposition  that 
if  the  question  was  properly  presented,  there  was  no 
error  in  this  ruling.  We  have,  however,  as  before  in- 
dicated, read  again,  with  care,  in  the  light  of  the  argu- 
ment of  counsel,  the  deposition  of  the  witnesses  J.  H. 
Frump  and  W.  B.  Ferguson,  and  we  are  confirmed  in 
our  opinion  that,  in  any  view  of  the  case,  there  was  no 
error  in  overruling  the  motion  to  strike  out  the  questions 
and  answers  referred  to. 

The  statement,  therefore,  that  ''the  motion  could  not 
be  carried  into  the  record  by  a  general  bill  of  exceptions 
filed  pursuant  to  leave  granted  at  a  subsequent  term  of 
the  court,"  may  be  considered  as  obiter  dictum,  so  as  to 
leave  the  question  open  for  consideration  and  decision 
when  a  case  is  presented  which  requires  its  determina- 
tion. 

With  these  observations,  the  petition  for  rehearing  is 
overruled. 

raed  March  7, 1894. 
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Practicb. — Conflicting  Evidence, —  Appellate  Court  Practice. — Where 
the  evidence  is  conflicting,  it  is  the  province  of  the  jury  to  weigh 
and  determine  the  same,  and  the  appellate  tribunal  will  not  disturb 
the  finding  on  the  weight  of  the  evidence. 

Guaranty. —  Acceptance  and  Action  Upon.  —  Evidence, —  Inference.— 
Where  the  guarantee  fails  to  express  his  acceptance  of  the  guaranty, 
and  further  and  other  security  by  way  of  indorsement  is  demanded, 
and  the  guarantee  stated  that  the  shipment  was  made  in  reliance 
upon  an  agreement  for  indorsees  on  the  notes  to  be  given  in  pay- 
ment, the  inference  may  fairly  be  drawn  that  the  guarantee  never 
did  accept  and  act  upon  the  guaranty. 

Opinion  on  petition  for  a  rehearing  by  Gavin,  J. 

From  the  Jennings  Circuit  Court. 

C.  A.  Korbly  and  W.  0.  Ford,  for  appellant. 

J.  Overmyer  and  F.  E.  Little,  for  appellees. 

Gavin,  C.  J. — ^This  was  a  suit  against  appellees  upon 

the  following  instrument: 

"September  8,  1888. 

''For  and  in  consideration  of  one  dollar  to  us  in  hand 

paid,  the  receipt  of  which  is  hereby  acknowledged,  we 

do  hereby  guaranty  the  performance  of,  and  acknowledge 

ourselves  personally  bound  for  the  faithful  performance 

and  fulfillment  of,  all  agreements  between  the  Currie 

Fertilizer  Company,  of  Louisville,  Ky.,  and  Spencer  & 

Dodd,  of  Paris  Crossing,  Ind. 

''John  C.  Byfield. 
"John  M.  Dixon." 
Appellants  had,  prior  thereto,  contracted  with  Spencer 
<fe  Dodd  to  handle  only  their  goods,  and  to  thoroughly 
canvass  the  territory  given  them,  goods  to  be  settled  for 
by  notes,  no  security  being  required. 

After  Spencer  &  Dodd  had  throughly  canvassed  their 
territory,  and  sold  or  contracted  some  eight  car  loads  of 
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the  fertilizer,  they  commenced  in  September  to  order 
goods.  After  some  delays  and  excuses  for  nonshipment, 
appellants  finally  refused  to  ship  any  goods  without  be- 
ing made  s^e. 

After  considerable  correspondence,  appellants  wrote 
Spencer  &  Dodd  that  they  wanted  ''a  written  statement 
from  one  or  more  responsible  men  to  the  effect  that  they 
will  be  responsible  for  what  debts  you  contract  in  deal- 
ing with  us.  We  shall  not  ship  you  any  goods  until 
our  request  is  complied  with  and  we  have  investigated 
the  standing  of  your  sureties." 

Upon  the  9th  or  10th  of  September,  Spencer  took  the 
instrument  sued  on,  and  delivered  it  to  appellant,  who 
shipped  three  car  loads,  and  sent  notes  therefor,  dated 
September  10th,  which  Spencer  &  Dodd  signed  and  re- 
turned. Immediately  upon  receiving  them,  appellants 
set  up  a  claim  for  their  indorsement  by  appellees.  This 
was  refused  by  Spencer  &  Dodd,  as  not  required  by  any 
contract  or  agreement  made  by  them.  Appellants  as- 
serted that  by  some  arrangement  made  subsequent  to  the 
original  contract,  they  were  entitled  to  indorsers,  and  an- 
nounced their  determination  to  ship  no  more  goods  unless 
they  received  them,  and  the  indorsement  not  being  forth- 
coming, they  filled  no  more  orders.  This  suit  is  to  re- 
cover the  price  of  the  three  car  loads  shipped. 

Upon  the  trial,  the  jury  found  for  the  defendants. 

Appellants  made  a  motion  for  new  trial,  which  was 
overruled,  with  an  exception,  and  this  ruling  is  assigned 
for  error. 

The  sole  question  presented  is  as  to  the  sufficiency  of 
the  evidence. 

Appellant's  counsel  have,  in  a  very  clear  and  logical 
brief,  presented  various  legal  questions  as  to  the  proper 
character  of  the  contract  sued  on.  In  these  they  would 
appear  to  be  correct,  but  we  are  unable  to  agree  with  the 
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counsel  that  these  legal  propositions  are  determinative 
of  the  cause. 

There  still  remain  to  be  passed  upon  the  questions  of 
fact  presented  by  the  pleadings  as  to  whether  appellants 
ever  accepted  and  acted  upon  this  guaranty.  If  they  did 
not,  no  liability  can  exist  in  their  favor  against  appel- 
lees. 

While  there  is  a  large  portion  of  the  evidence  pointing 
in  this  direction,  there  are  some  facts  and  circumstances 
which  might  justify  a  different  conclusion.  The  only 
purpose  of  the  execution  of  this  guaranty  upon  the 
part  of  appellees  was  to  procure  the  delivery,  not  of  part, 
but  of  all  of  the  fertilizer  sold  by  Spencer  &  Dodd. 

When  the  guaranty  was  delivered  to  appellant,  her 
officer  did  not,  according  to  Spencer's  evidence,  express 
his  satisfaction  with  it,  nor  his  acceptance  of  it.  He 
merely  took  it  and  said  he  would  investigate  it.  At  the 
same  time  stating,  unconditionally,  that  ''Your  three 
cars  are  loaded  and  stand  on  the  switch,'*  and  that  they 
would  ship  them  immediately.  The  invoices  were  made 
out  on  the  10th,  and  the  notes  inclosed  dated  upon  that 
day,  the  three  cars  being  received  a  few  days  later.  Im- 
mediately upon  the  return  of  the  notes  signed  by  Spencer 
&  Dodd,  appellants  demanded  that  they  be  indorsed  by 
appellees,  claiming  that  this  was  the  contract  with 
Spencer  &  Dodd,  which  they  denied.  Upon  failing  to 
obtain  these  indorsers,  appellants  refused  to  carry  out 
the  contract. 

In  the  suit  upon  the  notes,  in  answer  to  Spencer  <fe 
Dodd's  counterclaim  for  damages  resulting  from  appel- 
lant's failure  to  deliver  the  remainder  of  the  goods, 
appellants  set  up  that  they  shipped  these  three  car  loads 
upon  Spencer  &  Dodd's  verbal  agreement  to  give  in- 
dorsees, and  sought  to  justify  their  refusal  to  carry  out 
the  contract  by  Spencer  &  Dodd's  failure  to  comply  with 
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this  agreement  for  indorsers.  From  the  failure  of  ap- 
pellants to  ever  express  their  acceptance  of  the  guaranty, 
either  to  Spencer  &  Dodd  or  to  the  appellees,  coupled 
with  their  statement  that  the  cars  were  already  loaded, 
and  would  be  shipped  immediately,  and  their  subsequent 
assertions  that  the  cars  were  shipped  in  reliance  upon  an 
agreement  for  indorsers,  which  this  contract  of  guaranty 
certainly  was  not,  from  their  immediate  demand  for 
something  more  than  this  guaranty  contract  gave  them, 
and  from  their  repudiation  of  any  fulfillment  of  the  con- 
tract for  want  of  the  indorsement,  the  jury  evidently 
found  that  appellants  never  did  accept  and  act  upon  this 
guaranty. 

In  this  view  of  the  evidence,  we  can  not  say  they  were 
wrong,  keeping  in  mind  the  oft  repeated  rule  that  it  is 
the  province  of  the  jury  to  determine  conflicts  of  evi- 
dence. Appellant's  continued  demand  for  something 
more  than  this  guaranty  gave  them,  and  their  immediate 
refusal  to  rely  upon  the  guaranty  and  perform  the  con- 
tract, do  not  seem  to  be  consistent  with  their  bona  -fide 
acceptance  of  the  guaranty  and  their  reliance  thereon. 

In  the  presentation  of  the  evidence  and  facts  in  this 
case,  we^ave  not  undertaken  to  do  more  than  set  out 
sufficient  of  those  most  favorable  to  appellees,  to  show 
that  the  jury  were  not  without  some  evidence,  direct  or 
circumstantial,  upon  which  to  base  their  verdict. 

This  being  the  case,  we  are  not  permitted  to  weigh  the 
evidence,  but  must  yield  to  the  finding  of  fact  made  by 
the  jury.     Coon  v.  Cronk,  131  Ind.  44. 

Judgment  affirmed. 

Filed  Jane  7, 1893. 

On  Petition  for  a  Rehearing. 

Gavin,  J. — If  it  were  conceded  that  appellant's  ac- 
ceptance of  the  guaranty  was  sufficiently  proved  by  the 
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evidence,  appellant's  position  would  not  be  aided,  be- 
cause the  evidence  would  still  be  sufficient  to  support 
the  verdict  of  the  jury,  that  the  guaranty  had  never  been 
acted  upon  by  appellant. 

In  the  complaint  is  found  the  express  allegation  that 
the  goods  were  shipped  and  sold  upon  the  execution  of 
this  obligation.  The  mere  execution  and  delivery  of  the 
guaranty  were  not  sufficient  to  create  a  liability  unless 
the  goods  were  sold  and  delivered  in  reliance  thereon. 
This  was  the  only  consideration  for  its  execution,  and . 
without  it  there  was  no  enforceable  obligation. 

Appellees  were  not,  by  the  recital  of  a  nominal  con- 
sideration, estopped  to  show  that  there  was  no  consider- 
ation.    Levering  v.  Shockey,  100  Ind.  558. 

It  was  essential  to  appellant's  recovery,  that  the  evi* 
dence  should  show  both  acceptance  and  action  by  appel- 
lant upon  the  guaranty.  If  the  possession  and  produc- 
tion of  the  guaranty  proved  the  one,  the  lack  of  the  other 
was  none  the  less  fatal. 

Counsel  say,  in  their  petition:  "It  will  not  do  to  take 
an  isolated  sentence  or  paragraph  out  of  appellant's  an- 
swer to  the  counterclaim,  but  the  whole  of  it  must  be 
taken."  • 

This  rule  is  correctly  stated,  and  should  be  applied, 
also,  to  the  consideration  of  the  original  opinion  of  the 
court  in  this  cause. 

The  question  for  determination  is  not  whether  each 
fact  or  circumstance  referred  to  in  the  original  opinion 
is  sufficient,  separately  and  standing  alone,  to  warrant 
the  conclusion  reached,  but  whether  all  taken  together 
will  justify  it.  We  did  not  overlook  the  many  facts  re- 
cited by  counsel  favorable  to  appellant's  views  and  theory 
of  the  case.  They  were  not  set  forth  in  the  opinion,  be- 
cause, if  there  were  facts  proven  such  as  (when  consid- 
ered with  the  reasonable  inferences  to   be  drawn  there- 
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from)  tended  fairly  to  support  the  verdict,  then  we  were 
not  permitted  to  disturb  it,  however  much  the  other 
facts  in  the  case  may  oppose  it,  it  being  the  law,  as*  es- 
tablished by  many  decisions,  that  the  Appellate  Court 
does  not  weigh  the  conflicting  evidence,  but  abides  by 
the  determination  of  the  jury  thereon.  We  have  given 
to  the  evidence  a  careful  reexamination  in  the  light  of 
of  appellees'  petition  for  a  rehearing,  but  are  still  satis- 
fied that  the  verdict  can  not  be  disturbed. 

The  petition  for  a  rehearing  is  overruled. 

Filed  Feb.  16, 1894. 


No.  902. 

Thb  Indiana  National   Bank  of  Lafayette  v.  The 
First  National  Bank  of  Crawfordsville. 

Pleading. — Answer^  Amendment  to. — Sufficiency  After  Amendment. — 
Banks  and  Banking. — Forgery. — Township  Order. — Notice, — In  an  ac- 
tion by  a  bank  at  C.  against  a  bank  at  L.  to  recover  money  paid  by 
it  on  account  of  a  forged  township  order,  the  defendant  having  an- 
swered that  it  purchased  the  order  from  the  payee  for  a  valuable 
consideration,  in  good  faith,  after  a  proper  identification,  and 
forwarded  it  for  collection  and  received  the  money  without  any 
knowledge  or  information  that  the  instrument  was  not  genuine, 
the  trustee's  handwriting  being  entirely  unknown  to  it,  and  a 
demurrer  having  been  sustained  to  such  answer,  the  defendant 
amended  by  adding  that  on  the  4th  day  of  January,  1884  (the 
d«y  of  its  maturity  and  payment),  the  payee  of  the  warrant 
was  living  in  Lafayette,  and  had  $2,000  of  money  and  prop- 
erty from  which  the  warrant  could  and  would  have  been  collected, 
but  that  before  January  31,  1884  (the  time  of  the  discovery  and  no- 
tice of  the  fraud),  he  had  left  the  State  for  parts  unknown,  taking 
with  him  all  his  property,  and  that  by  reason  of  appellee's  failure 
to  give  appellant  immediate  notice  that  such  order  was  a  forgery, 
the  money  was  lost, — the  amendment  to  the  answer  did  not  make 
it  sufficient,  as  it  fails  to  show  that  either  the  payee  or  his  property 
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was  within  reach  of  any  process  after  a  reasonable  time  had  elapsed 
for  the  discovery  of  the  forgery. 

Prom  the  Carroll  Circuit  Court. 

/.  R.  Coffroth  and  W.  R.  Coffroth,  for  appellant. 
W.  W,  Thornton^  for  appellee. 

Gavin,  J. — ^This  was  a  suit  brought  by  appellee  to  re- 
cover money  paid  by  it  to  appellant  on  account  of  a 
forged  township  order. 

From  the  complaint,  it  appears  that  the  warrant  or 
order  was  payable  at  appellee's  bank;  that  on  January 
4,  1894,  the  day  of  its  maturity,  it  was  presented  to  ap- 
pellee by  appellant's  correspondent,  another  bank  at 
Crawfordsville,  which  received  the  money  thereon  from 
appellee;  that  the  order  bore  the  general  indorsement  of 
the  payee,  and  also  that  of  the  appellant,  the  latter  being 
"for  collection,"  and  to  its  correspondent;  that  the 
trustee  was  a  customer  of  appellee,  and  had  instructed  it 
to  pay  any  orders  drawn  by  him  which  were  presented; 
that  appellee  paid  the  order,  relying  upon  this  instruc- 
tion and  upon  appellant's  indorsement. 

On  January  31,  1884,  appellee  for  the  first  time  dis- 
\  covered  that  the  order  was  a  forgery,  and  immediately 

^  notified  appellant  of  that  fact. 

y  Appellant  filed  an  answer  showing  that  it  purchased 

\  the  order  from  the  payee  for  a  valuable  consideration, 

(  in  good   faith,  after   a   proper   identification,  and    for- 

[.  warded  it  for  collection  and  received  the  money  without 

!  any  knowledge  or  information  that  the  instrument  was 

not  genuine,  the  trustee's  handwriting  being  entirely 
unknown  to  it. 

Both   the   complaint  and   answer  appear  in   full  in 
the  report  of  this  case  in  4  Ind.  App.  355,  under  the 
title  First  SaVl  Bank,  etc.,  v.  First  Xat'l  Bank,  etc. 
This  fact  makes  it  unnecessary  for  us  to  set  out,  at 
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this  time,  more  than  a  brief  outline  of  the  original  plead- 
ings. 

By  the  order  of  the  Appellate  Court,  a  demurrer  was 
sustained  to  the  answer,  which  was  then  amended  by 
adding  the  averments '  that  on  the  4th  day  of  January, 
1884  (the  day  of  its  maturity  and  payment),  the  payee 
of  the  warrant  was  living  in  Lafayette,  and  had  $2,000 
of  money  and  property  from  which  the  warrant  could 
and  would  have  been  collected,  but  that  before  January 
31,1884  (the  time  of  the  discovery  and  notice  of  the 
fraud),  he  had  left  the  State  for  parts  unknown,  taking 
with  him  all  his  property,  and  that  by  reason  of  appel- 
lee's failure  to  give  appellant  immediate  notice  that  said 
certificate  was  a  forgery  the  money  was  lost. 

To  the  amended  answer  a  demurrer  was  sustained,  and 
this  ruling  is  assigned  as  error  here. 

The  principal  portion  of  appellant's  brief  is  devoted  to 
a  very  earnest  and  able  argument  questioning  the  cor- 
rectness of  the  former  decision  of  this  court  in  this  cause 
in  holding  bad  the  answer  as  then  presented  to  it.  It  is 
needless,  however,  for  us  to  reconsider  the  merits  of  this 
decision.  It  is  established  as  the  law  of  this  case.  The 
time  for  argument  is  past.  The  discussion  is  closed. 
The  law  has  been  declared,  and  thus  it  must  remain,  so 
far  as  this  case  is  concerned.  Dodge  v.  Gaylord,  53  Ind. 
365;  City  of  LoganspOrt  v.  Humphrey ^  106  Ind,  146; 
Mason  v.  Burk,  120  Ind.  404;  Nickless  v.  Pearson,  126 
Ind.  477;  Elliott's  App.  Proced.,  section  578. 

Appellant's  counsel  insist,  however,  that  conceding 
the  law  to  be  as  asserted  by  the  court  in  the  former 
opinion,  they  have,  by  their,  amendments,  brought  their 
answer  within  the  rule  as  therein  laid  down. 

We  are  unable  to  so  regard  it.  The  law,  as  announced 
by  the  cases  generally,  is,  in  this  opinion,  declared  to  be 
that  *'The  bank  (paying)  is  presumed  to  know  the  hand- 
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writing  of  the  drawer,  and,  therefore,  as  between  them^ 
the  bank  must,  because  of  its  imputed  negligence,  bear 
the  loss,  if  the  holder  was  innocent  of  contribution  to  this 
mistake,'* 

Again  it  is  said:  ''The  bank  can  not  compel  the 
holder  to  whom  the  payment  was  made  to  restore  the 
money,  unless  the  holder  be  in  some  way  implicated  in 
fault.'' 

It  is  then  decided  in  the  opinion  that  under  the  facts 
set  forth  in  the  complaint  and  answer,  the  appellant 
was  in  fault  in  that  his  indorsement  had  contributed  to 
''divert  the  appellant  (appellee  here)  from  inquiry  and 
scrutiny,  for  it  gave  to  the  paper  the  appearance  of  a 
genuine  transaction." 

We  think  it  clear  that  the  decision  of  the  case  was  not 
based  upon  the  failure  of  the  answer  to  show  that  appel- 
lant had  not  been  placed  in  a  worse  position  by  the  pay- 
ment, but,  on  the  contrary,  is  founded  upon  the  holding 
that  appellant's  conduct  had  in  part  brought  about  the 
failure  to  discover  the  forgery  at  the  time  of  the  payment 
of  the  order. 

As  bearing  somewhat  on  the  questions  determined  iu 
the  former  opinion,  we  would  cite:  People's  Bank  v. 
Franklin  Bank,  88  Tenn.  299,  and  First  Nat' I  Bank  v. 
First  Nat'l  Bank  (Mass.),  24  N.  E.  Rep.  44. 

Neither  does  the  former  decision  sustain  appellant's 
position  that  it  should  be  permitted  to  retain  the  money 
because  it  is  now  in  a  worse  position  than  if  payment 
had  been  refused.  On  the  contrary,  while  we  do  not 
deem  this  question  to  be  very  squarely  decided,  the  drift 
of  the  opinion  seems  to  be  toward  holding  that  if  it  ap- 
peared that  appellant's  position  was  unchanged,  and  it 
had  lost  no  remedy  by  reason  of  the  payment,  appel- 
lee's recovery  could  not  then  be  defeated  if  it  appeared 
that   appellant's  own  conduct  had  not  been  such  as  to 
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mislead  the  appellee  and  prevent  the  usual  scrutiny  and 
other  precautions  against  fraud  or  mistake. 

Did  the  answer  show  that  after  the  payment  had  been 
made  there  had  been  unreasonable  delay  upon  the  part 
of  appellee  in  discovering  the  forgery  and  notifying  ap- 
pellant, and  that  loss  thereby  ensued  to  appellant,  quite 
another  question  from  that  in  hand  lyould  be  presented. 
Here  the  allegation  of  the  answer  is  that  on  the  day  of 
the  payment  the  payee  had  property  which  passed  out 
of  reach  between  that  time  and  the  time  of  receiving  the 
notification.  How  long  after  the  4th  this  property  and 
the  payee  remained  within  reach  of  process  does  not  ap- 
pear. It  may  have  been  one  hour,  or  it  may  have  been 
a  week.* 

It  certainly  does  not  appear  from  the  averments  of 
the  answer,  that  either  the  payee  or  his  property 
were  within  reach  of  any  process  for  any  period  of  time, 
after  a  reasonable  time  had  elapsed  for  the  discovery  of 
the  forgery,  subsequent  to  the  payment  of  the  forged 
order. 

Our  conclusion  is,  that  the  amendment  to  the  answer 
does  not  free  it  from  the  infirmities  adjudged  against  it 
on  the  former  decision  of  the  cause. 

Judgment  affirmed. 

FUed  Feb.  2,  1894. 
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No.  960. 

Louisville,  New  Albany  and  Chicago  Railway  Com- 
pany V,  Widman. 

Appellate  Court  Practice. —  Appeal, — Dismissal  of.  —  Supersedeas 
Brief. — Sufficiency  of. — Filing. — Where  a  supersedeas  brief  is  suffi- 
cient to  bring  it  within  the  requirements  of  rule  25  of  the  Appellate 
Court,  containing  several  propositions  relied  upon  for  reversal,  sup- 
ported by  argument  and  authority,  and  also  a  concise  statement  of 
the  facts,  and  the  transcript  being  properly  referred  to,  such  brief 
is  sufficient  to  prevent  a  dismissal  under  rule  19  of  this  court,  and 
the  appellant  has  the  right  to  afterwards  file  more  extended  and 
elaborate  briefs. 

From  the  Harrison  Circuit  Court. 

E.  C.  Field,  W.  S.  Kinnan  and  M.  Z.  Stannard,  for 
appellant. 

C  L.  Jewett  and  H,  E,  Jewett,  for  appellee. 

Davis,. C.  J. — ^The  transcript  of  the  record  on  this  ap- 
peal, also  what  is  designated  as  "supersedeas  brief,"  were 
filed  in  the  oflBce  of  the  clerk  of  the  Supreme  Court,  who 
is  ez  oificio  the  clerk  of  this  court,  section  1343,  R.  S. 
1894,  on  the  31st  of  January,  1893. 

The  cause  was  submitted  on  the  6th  of  March. 

On  April  28,  1893,  on  application  of  counsel  for  ap- 
pellant, the  time  given  appellant  to  file  its  brief  under 
the  rules  of  this  court  was  extended  sixty  days  from  May 
4th,  and  on  July  8th  appellant  filed  a  brief,  and  after- 
wards, on  October  19th,  filed -copies  of  printed  brief. 

On  January  2,  1894,  appellee  filed  a  motion  to  dismiss 
the  appeal  "for  the  reason  that  the  appellant  did  not  file, 
its  brief  within  the  time  required  by  rule  19  of  the  rules 
of  this  court." 

Under  this  rule,  and  the  decision  cited,  Murray  v.  Will- 
iarrlson,  79  Ind.  287,  appellee  has  the  right  to  have  the 
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appeal  dismissed,  unless  the  supersedeas  brief  is  suffi- 
cient to  bring  it  within  the  requirements  of  rule  25. 

This  brief  embraces  eight  pages  of  type-written  mat- 
ter, and  apparently  refers  by  page  and  line  to  the  tran- 
script, wherever  necessary  to  a  full  understanding  of  the 
questions  discussed,  and  states  concisely  several  proposi- 
tions relied  on  for  a  reversal,  supported  by  argument, 
and  gives  the  titles  of  cases  cited,  together  with  the  vol- 
umes and  pages  of  the  reports  where  they  are  found;  also 
contains  what  appears  to  be  a  clear  statement  of  the 
facts,  and  is,  in  form  and  substance,  a  compliance  with 
the  requirements  of  the  rule,  and  as  this  brief  was  suffi- 
cient to  prevent  a  dismissal  the  appellant  had  the  right 
to  afterwards  file  more  extended  and  elaborate  briefs. 

The  motion  does  not  assign  any  other  reason  for  the 
dismissal  of  the  appeal,  except  the  alleged  failure  to  com- 
ply with  the  rule  in  relation  to  filing  brief  within  the 
time  prescribed.  Complaint,  it  is  true,  is  made  in  the  af- 
fidavits and  briefs  in  behalf  of  appellee  in  relation  to  the 
conduct  of  counsel  for  appellant  in  taking  and  keeping 
the  record  from  the  files  of  the  clerk  an  unreasonable 
length  of  time,  and  for  failure  to  return  it  or  to  deliver  it 
to  counsel  for  appellee,  but  no  motion  to  dismiss  the  ap- 
peal was  made  during  that  time.  Conceding,  on  the 
showing  made,  that  counsel  for  appellant  have  not  been 
either  as  prompt  or  courteous  as  the  ethics  of  the  profes- 
sion require,  such  omission  is  largely  explained  on  ac- 
count of  the  illness  of  one  and  the  oversight  and  inad- 
vertence of  the  other. 

It  will  suffice  to  say,  in  conclusion,  that  appellant  so 
fully  discussed  some,  at  least,  of  the  questions  arising  on 
the  record  in  the  supersedeas  brief,  that  it  was  entitled, 
if  no  other  brief  had  been  filed,  to  have  such  questions, 
in  so  far  as  they  are  properly  saved  in,  and  presented  by. 
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the  record,  considered  and  decided.     Louisville,  etc,,  iJ. 
W.  Co.  V.  Grantham,  104  Ind.  353. 

The  motion  to  dismiss  the  appeal  is  overruled. 

Filed  Feb.  2, 1894. 


No.  1,116. 

The  Lake  Erie  and  Western  Railroad  Company  v. 

Miller. 

Railroad. — Damages  to  Landhy  Fire, — Negligence, — Sufficiency  of  Com- 
plaint,— Proximate  Cause, — Spark  Arresters, — In-an  action  against  a 
railroad  company  for  damages  caused  by  fire  being  communicated 
to  plaintiff's  lands,  the  complaint  alleged,  among  other  things,  that 
on  the  29th  day  of  October,  1891,  the  premises  of  A.  were  fired  from 
sparks  and  coals  of  fire  emitted  from  a  passing  locomotive  on  said 
railroad,  belonging  to  defendant,  and  that  defendant,  in  running 
said  locomotive  over  said  railroad,  carelessly  and  negligently  omit- 
ted to  provide  said  locomotive  with  sufficient  and  proper  spark  ar- 
resters, and  carelessly  and  negligently  permitted  the  spark  arrest- 
ers used  in  said  locomotive  to  become  defective  and  full  of  holes,  so 
that  the  same  would  not  prevent  the  emission  of  large  and  danger- 
ous sparks  and  coals  of  fire  from  said  engine ;  and  that  without 
plaintiff's  fault  said  coals  of  fire,  so  emitted  from  said  locomotive, 
set  fire  to  the  premises  of  A.,  and  without  plaintiff's  fault  said  fire 
spread  and  communicated  to  plaintiff  s  lands,  etc.,  to  his  damage,  etc. 

Held,  that  the  complaint  does  not  state  a  cause  of  action,  the  only 
negligence  charged  being  in  relation  to  the  spark  arresters,  and  the 
spark  arresters  not  being  shown  to  have  been  the  proximate  cause 
of  the  injury. 

From  the  Hamilton  Circuit  Court. 

W,  E,  Hackedom,  J,  B,  Cockrum,  W,  R.  Fertig  and 
H.  J,  Alexander,  for  appellant. 

W,  8,  Christian  and  I,  W,  Christian,  for  appellee. 

LoTZ,  J. — ^This  action  was  commenced  by  the  appellee 
against  the  appellant,  to  recover  damages  caused  by  fire. 
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The  complaint  is  in  two  paragraphs.  A  demurrer  for 
want  of  facts  was  overruled  to  each.  The  cause  was  put 
at  issue  by  an  answer  in  denial,  and  tried  by  the  court 
without  the  aid  of  a  jury. 

The  court,  at  the  request  of  th§  appellant,  made  a 
special  finding  of  the  facts,  stated  conclusions  of  law,  and 
rendered  judgment  in  favor  of  appellee. 

It  affirmatively  appears  from  the  record,  that  the  find- 
ing and  judgment  are  based  upon  the  first  paragraph  of 
the  complaint. 

The  first  error  assigned  calls  in  question  the  decision 
of  the  court  in  overruling  the  demurrer  to  the  first  para- 
graph of  the  complaint. 

This  paragraph  avers  that  the  appellant  owns  and  op- 
erates a  railroad,  which  ''railroad  runs  through  the 
county  of  Hamilton  and  near  the  farm  of  John  Kinder, 
in  said  county;  that  on  the  29th  day  of  October,  1891, 
the  premises  of  said  Kinder  were  fired  from  sparks  and 
coals  of  fire  emitted  from  a  passing  locomotive  on  said 
railroad,  belonging  to  defendant,  and  said  defendant,  in 
running  said  locomotive  over  said  railroad,  carelessly 
and  negligently  omitted  to  provide  said  locomotive  with 
sufficient  and  proper  spark  arresters,  and  carelessly  and 
negligently  permitted  the  spark  arresters  used  in  said 
locomotive  to  become  defective  and  full  of  holes,  so  that 
the  same  would  not  prevent  the  emission  of  large  and 
dangerous  sparks  and  coals  of  fire  from  said  engine;  and 
said  plaintiff  says  that,  without  any  fault  or  negligence 
on  his  part,  said  coals  of  fire  so  emitted  from  said  loco- 
motive set  fire  to  the  premises  aforesaid,  and  without 
any  fault  or  negligence  on  the  part  of  plaintiff  said  fire 
spread  and  communicated  to  the  lands  of  plaintiff,  de- 
stroying his  fences  on  said  farm,  fence  rails,  and  killing 
and  destroying  his  timber  and  pasture  and  meadow,  to 
Vol.  9—13 
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the  damage  of  plaintiff  in  the  sum  of  one  hundred  and 
fifty  dollars/' 

From  the  allegations,  it  appears  that  Kinder's  farm  or 
premises  were  near  (perhaps  contiguous  to)  the  appel- 
lant's right  of  way  and  railroad;  that  the  appellee's 
lands  were  in  the  vicinity  of  (perhaps  contiguous  to)  the 
lands  of  Kinder;  that  the  fire  was  communicated  directly 
from  the  locomotive  to  the  lands  of  Kinder,  and  thence 
spread  to  the  lands  of  the  appellee. 

The  objections  urged  against  the  complaint  by  appel- 
lant's counsel  are  that  it  does  not  allege  that  the  appel- 
lant was  negligent  in  permitting  the  fire  to  escape  to  the 
lands  of  Kinder;  nor  that  the  appellant  was  negligent 
in  permitting  the  fire  to  spread  from  Kinder's  land  to 
the  lands  of  the  appellee;  nor  that  the  injury  was  the 
proximate  consequences  of  the  failure  to  furnish  suf- 
ficient spark  arresters,  or  keep  them  in  repair. 

An  examination  of  the  complaint  discloses  that  the 
allegations  of  negligence  all  relate  to  the  spark  arresters, 
"carelessly  and  negligently  omitted  to  provide  *  ♦  * 
proper  spark  arresters,  and  carelessly  and  negligently 
permitted  the  spark  arresters  *  *  ♦  to  become  de- 
fective and  full  of  holes."  There  is  no  allegation  that 
the  locomotive  was  negligently  run,  nor  that  the  fire  was 
negligently  permitted  to  escape,  either  to  the  right  of 
way  or  to  the  lands  of  Kinder,  or  to  the  lands  of  appel- 
lee. 

If  one  recklessly  set  fire  upon  his  own  lands,  or  on 
the  lands  of  another,  and  such  fire  communicates  to  ad- 
joining lands,  he  is  liable  for  the  injury  resulting,  not 
because  he  is  guilty  of  mere  passive  negligence,  but  be- 
cause he  is  guilty  of  a  positive  wrong.  Louisville,  etc., 
R.  W.  Co.  V.  Nitsche,  126  Ind.  229. 

The  complaint  does  not  proceed  upon  the  theory  of  a 
positive  wrong,  but  of  passive  negligence.     The  failure 
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to  properly  equip  the  locomotive  with  spark  arresters,  of 
itself,  does  not  constitute  a  positive  wrong,  but  mere 
passive  negligence.  If  one,  rightfully  or  wrongfully, 
carefully  or  negligently,  set  fire  upon  his  own  lands,  or 
upon  the  lands  of  another,  and  negligently  permit  it  to 
escape  to  adjoining  lands,  he  will  be  liable  for  the  in- 
jury resulting.  The  complaint  charges  that  the  prem- 
ises of  Kinder  were  fired  from  sparks  and  coals  of  fire 
emitted  from  a  passing  locomotive.  This  might  have 
been  done  by  a  locomotive  properly  equipped.  There  is 
no  allegation  that  the  coals  and  sparks  were  negligently 
permitted  to  escape  to  the  lands  of  Kinder,  unless  such 
inference  necessarily  results  from  the  allegation  that  the 
appellant  negligently  failed  to  equip  the  locomotive  with 
proper  spark  arresters. 

Was  the  starting  of  the  fire  on  Kinder 's  land  the  nec- 
essary sequence  of  the  failure  to  properly  equip  the  lo- 
comotive with  spark  arresters?  We  think  not.  The 
starting  of  the  fire  did  not  necessarily  depend  upon  the 
equipment  of  the  locomotive.  The  fire  might  have  es- 
caped from  a  locomotive  properly  equipped,  either  with 
or  without  negligence;  and  it  might  have  escaped  from 
a  locomotive  improperly  equipped,  either  with  or  with- 
out negligence.  The  escape  of  the  fire  did  not  necessar- 
ily depend  upon  the  condition  of  the  locomotive.  Hence 
we  conclude  that  negligence  in  equipping  the  locomotive 
does  not  necessarily  constitute  negligence  in  permitting 
the  fire  to  escape. 

Was  the  injury  te  appellee's  land  the  proximate  result 
of  the  alleged  negligence?  It  is  a  long  stretch  from  the 
defective  spark  arresters  to  the  property  injured  on  the 
lands  of  appellee;  but  if  the  negligence  in  failing  to  sup- 
ply proper  spark  arresters  was  the  controlling  cause  of 
the  injury,  and  the  chain  of  causation  was  unbroken, 
then  it  may  be  said  to  be  the  proximate  cause.     It  is 
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easy  to  conceive  how  a  negligent  escape  of  fire  might 
result  in  an  injury  remote  in  place  and  time  from  the 
first. 

Does  the  characterization  of  the  spark  arresters  as  de- 
fective, and  the  negligence  in  equipping  the  locomotive, 
so  sway  and  influence  the  subsequent  causations  as  make 
them  negligent  without  any  further  averment  to  that 
effect?  There  may  be  cases  where  such  a  conclusion 
might  be  reached,  but  the  case  at  bar  is  not  one  of 
them.     Upon  this  point  we  are  not  without  authority. 

In  Pittsburgh,  etc.,  R,  W,  Co,  v.  Culver,  60  Ind.  469, 
the  averment  was,  that  the  defendant  negligently  set  fire 
to  rubbish  and  trash  along  and  upon  its  right  of  way, 
which  fire  did  communicate  to  and  destroy  the  plaintiff's 
wood  upon  lands  near  the  right  of  way.  Niblack,  C. 
J.,  said:  "In  cases  like  the  one  presented  ♦  ♦  * 
negligence  in  permitting  the  spread  of  the  fire  to  con- 
tiguous property  constitutes  the  gist  of  the  action,  and 
hence  such  negligence  must  be  both  alleged  in  the  com- 
plaint and  proved  on  the  trial,  to  entitle  the  plaintiff  to 
recover.  Negligence  in  starting  the  fire  may  be  such  in 
many  cases,  as  will  tend  to  establish  negligence  in  al- 
lowing it  to  communicate  to  the  property  of  others,  and 
to  thus  characterize  the  whole  transaction  as  a  negligent 
one;  yet  an  averment  that  the  fire  was  negligently  started 
will  not  dispense  with,  or  supply  the  place  of,  an  allega- 
tion that  the  fire  was  negligently  allowed  to  communi- 
cate to  the  property  of  other  persons,  as  above  stated." 

The  case  of  Pittsburgh,  etc.,  R.  W.  Co.  v.  Hixon,  79 
Ind.  Ill,  was  a  much  stronger  one  than  the  case  at  bar. 
There  the  fire  escaped  from  the  engine  to  the  right  of 
way,  and  thence  communicated  to  the  plaintiff's  lands. 
The  allegations  were  that  coals  were  negligently  dropped 
and  sparks  and  fire  emitted  from  the  engine,  which  set 
fire  to  dry  grass,  weeds,  and  rubbish  and  other  combusti- 
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bles,  by  defendant  negligently  suffered  to  gather  on 
the  right  of  way,  and  that  said  fire,  by  the  medium  of 
said  combustibles,  communicated  to  the  plaintiff's  land. 
There  was  no  averment  that  the  communication  of  the 
fire  from  the  right  of  way  to  the  plaintiff's  land  was  neg- 
ligent. The  court  held  that  there  was  no  negligence  al- 
leged which  was  the  proximate  cause  of  the  injury,  to 
wit,  permitting  the  fire  to  escape  upon  the  plaintiff's 
land. 

See,  also,  Louisville,  etc.,  R,  W.  Co,  v.  Spenn,  87  Ind. 
322;  Louisville,  etc,  R.  W.  Co.  v.  Ehlerty  87  Ind.  339; 
Louisville,  etc.,  R.  W.  Co.  v.  Hanmann,  87  Ind.  422; 
Indiana,  etc.,  R.  W.  Co,  v.  Adamson,  90  Ind.  60;  Indi* 
ana,  etc.,  R.  W.  Co.  v.  McBroom,  91  Ind.  Ill;  LouiS' 
ville,  etc.,  R.  W.  Co.  v.  Parks,  97  Ind.  307. 

The  appellee  cites  and  relies  upon  the  cases  of 
Brinkman  v.  Bender,  92  Ind.  234,  and  Pittsburgh,  etc., 
R.  W.  Co.  V.  Jones,  86  Ind.  496,  in  support  of  the  com- 
plaint. 

In  those  cases  the  concluding  charge  of  the  complaint 
avers  that  the  fire  was  caused  wholly  by  the  fault  and 
negligence  of  the  defendant.  This  charge  was  held  to 
be  broad  enough  to  impute  negligence  to  everything  the 
defendant  did  or  suffered  to  be  done.  But  there  is  no 
such  averment  in  this  complaint.  The  concluding  aver- 
ments here  only  negative  contributory  negligence  on  the 
part  of  the  appellee. 

Judgment  reversed,  at  costs  of  appellee,  with  instruc- 
tions to  sustain  the  demurrer  to  the  first  paragraph  of 
amended  complaint. 

FUed  Feb.  13, 1894. 
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No.  1,011. 
EVANSVILLB  AND  TeRRK   HaUTE    RaILROAD   COMPANY  V. 

Holcomb. 

Railroad. — Bulesfar  Protection  of  Employes, — Adequacy  of  , — Notice,— 
Law  and  Fact. — Master  and  Servant, — Car  Bepairers, — Safe  Working 
Place, — It  is  the  duty  of  a  railroad  company  to  make  reasonable  and 
adequate  rules  for  the  protection  of  its  employes,  and  it  is  as  much 
the  duty  of  the  company  to  provide  reasonably  adequate  means  for 
giving  notice  as  to  require  it  to  be  given ;  and  it  can  not  be  said,  as  a 
matter  of  law,  that  a  rule  requiring  actual  notice  to  car  repairers  be- 
fore a  switch  engine  should  enter  a  repair  track,  was  all  that  was  nec- 
essary for  the  proper  protection  of  such  employes.  And  where  the 
servant  entrusted  to  give  such  notice  to  the  car  repairer  fails  and 
neglects  to  give  it,  and  the  repairer  is  injured  by  reason  of  such  neg- 
lect, the  employer  is  liable  therefor,  the  duty  to  give  the  notice  be- 
ing one  owing  by  the  master  to  the  servant,  and  coming  within  the 
rule  that  the  master  must  furnish  the  servant  a  safe  place  to  work, 
i.  e.y  as  safe  as  the  nature  of  the  business  will  reasonably  admit  of, 
and  to  use  reasonable  care  to  so  maintain  it,  the  duty  being  a  con- 
tinuing one. 

Damages.  —  For  Medical  Attendance. —  When  Need  not  be  Specially 
Pleaded, — Bailroad. — Where  one  has  been  seriously  and  dangerously 
injured,  e,  g.,  his  hips  crushed  and  ribs  broken,  medical  attendance 
is  a  natural,  direct,  usual,  and  reasonably  necessary  resultf  one 
which  it  is  expected  will  be  incurred,  and,  in  such  case,  damages 
for  medical  attendance  may  be  proved,  whether  specially  pleaded 
or  not. 

From  the  Posey  Circuit  Court. 

/.  E,  Iglehart,  E,  Taylor  and  G,  V,  Menzies,  for  ap- 
pellant. 

/.  Brownleej  for  appellee. 

Gavin,  J. — ^The  appellant,  by  his  complaint  in  three 
paragraphs,  sought  to  recover  damages  for  injuries  re- 
ceived by  him  while  working  for  appellant  as  a  car  re- 
pairer. 

The  complaint  charges  that  appellant  carelessly  failed 
to  adopt,  use,  and  enforce  proper  signals  or  other  means 


NOVEMBER  TERM,  1893.  199 

The  Evansville  and  Terre  Haute  Railroad  Company  v.  Holcomb. 


for  the  protection  of  the  men  engaged  at  work  on  its  repair 
tracks,  which  was  unknown  to  appellee,  and  that  appel- 
lant carelessly  and  negligently  permitted  and  caused  one 
of  its  engines  to  run  against  cars  upon  the  repair  track, 
whereby  appellee  was  injured  while  working  thereon. 

It  is  further  charged  in  some  of  the  paragraphs,  that  it 
was  the  duty  and  custom  of  the  appellant  to  protect  its 
car  repairers  while  at  work  on  cars  on  repair  tracks  by 
putting  up  a  red  flag  at  the  entrance  to  the  switch,  which 
was  notice  to  the  other  employes  of  the  presence  of  such 
car  repairers,  and  all  engines  were  forbidden  to  enter 
such  tracks  where  such  signals  were  displayed. 

In  these  paragraphs,  the  injuries  are  said  to  have  been 
occasioned  by  reason  of  the  negligent  failure  of  appel- 
lant to  put  up  such  flag  and  thus '  protect  appellee  while 
engaged  in  work  on  a  car  on  the  repair  track  to  which 
he  had  been  especially  directed  by  his  superior,  the  fore- 
man of  the  repair  track. 

The  only  questions  presented  here  arise  under  the  mo- 
tion for  a  new  trial,  and  relate  to  the  correctness  of  the 
action  of  the  court  in  refusing  and  giving  instructions. 

There  is  evidence  to  show  that  appellee  was  a  car  re- 
pairer, w^ho  had  been  in  the  employ  of  appellant  for  a 
short  time  before  the  accident;  that  in  appellant's  yards 
there  were  twenty-one  switch  tracks,  three  of  which  were 
repair  tracks  upon  which  repair  work  was  regularly  done. 
These  tracks  were  connected  with  the  others  by  switches 
which  were  not  locked.  Appellee  had  no  knowledge  of 
the  rules  of  the  company  as  to  engines  coming  in  on  re- 
pair tracks.  There  was  evidence  that  it  was  customary 
for  appellant  to  put  up  a  red  flag  to  protect  the  repairers 
while  at  work,  and  also  evidence  that  the  only  provision 
made  for  the  safety  of  the  men  was  a  rule  requiring  that 
no  engine  should  enter  the  repair  tracks  until  the  car  re- 
pairers had  been  notified. 
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Appellee,  upon  the  morning  of  the  accident,  was  spe- 
cially directed  by  his  foreman  to  work  on  a  certain  car. 
This  he  did,  and  while  so  engaged  an  engine  ran  in  upon 
the  track  and  set  the  cars  in  motion,  whereby  he  was 
caught  and  injured.  No  warning  or  notice  of  the  ap- 
proach of  the  engine  was  given  him,  and  he  knew  noth- 
ing of  it.  No  flag  was  up,  nor  were  any  other  means  taken 
for  his  protection,  except  there  is  evidence  that  the  yard- 
master  directed  a  brakeman  belonging  to  the  switching 
crew  to  give  notice  to  the  car  repairers  as  he  went  down 
the  track.  This  switchman  had  other  duties  to  perform 
at  the  same  time,  and  the  evidence  clearly  shows  that 
his  attention  was  chiefly  and  principally  devoted  to  them. 
He  himself  does  not  claim  that  he  gave  any  especial  at- 
tention to  notifying  the  car  repairers,  but  he  seems  to 
have  taken  it  for  granted  that  they  understood  that  the 
engine  was  coming  in.  He  does  not  himself  remember 
to  have  been  directed  to  give  the  notice. 

The  first  instruction  presented  directs  the  jury,  that  if 
there  was  in  force  in  the  yards  a  rule  requiring  all 
switching  on  repair  tracks  to  be  done  at  night,  as  far  as 
possible,  and  that  if  it  had  to  be  done  in  the  day  time, 
actual  notice  should  be  given  to  all  men  working  upon 
the  repair  tracks,  before  a  switch  engine  should  enter, 
then  such  rule  was  a  proper  and  reasonable  one  and  was 
a  discharge  by  the  appellant  of  its  duty  to  the  appellee 
in  the  matter  of  making  rules  and  regulations  for  the 
protection  of  car  repairers  from  the  switch  engines.  It 
will  be  observed  that  no  one  is  designated  as  the  person 
upon  whom  the  duty  of  giving  this  notice  should  rest. 
There  is  an  old  saying  that  what  is  everybody's  business 
is  nobody's  business. 

It  was  the  duty  of  appellant  to  make  reasonable  and 
adequate  rules  for  the  protection  of  its  workmen.  To 
require  actual  notice  to  the  workmen,  as  in  this  rule  pro- 
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vided,  is  certainly  good  so  far  as  it  goes,  but  we  are  not 
prepared  to  say,  as  a  matter  of  law,  that  this  was  all  that 
was  necessary.  It  was  as  much  the  duty  of  the  company 
to  provide  reasonably  adequate  means  for  giving  the  no- 
tice, as  to  require  it  to  be  given. 

The  case  in  hand  furnishes  an  apt  illustration  of  the 
inadequacy  of  such  a  rule,  the  brakeman  having  devolved 
upon  him  this  duty,  only  as  an  incident  to  the  principal 
duties  of  his  position,  and  performing  this  duty  in  a  per- 
functory half-way  manner,  his  attention  being  really 
given  to  other  matters.  There  was  no  error  in  refusing 
to  give  the  instruction  as  asked.  Abel  v.  President,  etc., 
103  N.  Y.  581;  Lewis  v.  Seifert,  116  Pa.  St.  628;  SL 
Louis,  etc.,  R.W.  Co,  v.  Triplett,  54  Ark.  289;  Louisville, 
etc.,  R.  W.  Co.  V.  Harming,  Admr.,  131  Ind.  528;  7  Am. 
and  Eng.  Encyc.  of  Law,  832;  1  Shear.  &  Red.  on  Neg., 
section  202;  Reagan  v.  St.  Louis,  etc.,  R.  W.  Co.,  93 
Mo.  348. 

Objection  is  made  to  an  instruction  authorizing  the 
jury  to  consider,  as  an  element  of  damages,  expenses  for 
medical  attendance.  The  objection  is  based  upon  the 
claim  that  such  damages  are  special,  and  not  recoverable 
unless  specially  pleaded,  because,  although  the  natural, 
they  are  not  the  necessary  result  of  the  injury. 

Counsel  rely  upon  the  case  of  Teagarden  v.  Hetfield, 
11  Ind.  522,  to  sustain  the  position.  There  damages 
were  recovered  for  killing  a  mdre,  and  it  was  held  that 
the  extra  labor  and  expense  of  feeding  two  colts  which 
she  was  suckling  were  special  damages,  and  not  being 
the  necessary  result  of  the  act  complained  of,  they  should 
be  specially  pleaded  in  order  to  prevent  surprise. 

We  do  not  think  this  case  supplies  appellant's  needs. 
Our  Supreme  Court  has  held  that  it  is  a  duty  incumbent 
upon  one  who  has  been  seriously  injured  by  another's 
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fault  to  procure  proper  medical  treatment.  Louisville, 
etc,  R.  W.  Co.  V.  Falvey,  104  Ind.  409. 

It  also  holds  that  a  plaintiff  can  recover  from  defend- 
ant for  services,  either  medical  or  by  way  of  nursing, 
rendered  gratuitously.  Pennsylvania  Co.  v.  Marion,  104 
Ind.  239;  City  of  Indianapolis  v.  Oaston,  58  Ind.  224. 

Where  one  has  been  seriously  and  dangerously  in- 
jured, to  wit,  his  hips  crushed  and  ribs  broken,  as  alleged 
in  this  complaint,  medical  attendance  is,  in  our  judg- 
ment, a  natural,  direct,  usual,  and  reasonably  necessary 
result,  one  which  it  is  to  be  expected  will  be  incurred, 
and  no  defendant  need  be  surprised  at  such  proof  in 
such  actions  as  this,  whether  the  fact  be  specially  pleaded 
or  not.  Folsom  v.  Underhill,  36  Vt.  580;  Hopkins  v. 
Atlantic,  etc.,  R.  R.  Co.,  36  N.  H.  9;  Laing  v.  Calder, 
8  Pa.  St.  479;  Pennsylvania,  etc.,  Canal  Co.  v.  Graham, 
63  Pa.  St.  290;  Thompson  on  Neg.,  1257;  2  Rorer  on 
Railroads,  1098. 

These  cases  fully  sustain  the  view  we  have  expressed. 

Counsel  refer  us  to  other  cases  which  follow  the  strict 
and  technical  rules  of  the  common  law,  e.  g.,  Tomlinson 
V.  Tovmof  Derby,  ^3  Conn.  562;  Taylor  v.  Monroe,4S  Conn. 
38,  which  hold  that  under  allegations  that  by  reason  of 
the  injuries  received  the  plaintiff  had  been  ' 'prevented 
from  attending  his  ordinary  business,"  it  was  not  per- 
missible to  prove  what  plaintiff  was  earning. 

Ward  V.  Haws,  5  Minn.  440,  holds  that  under  an  al- 
legation that  he  had  paid  his  physician,  he  could  not 
prove  that  he  had  simply  incurred  a  liability  not  yet 
paid. 

O'Leary  v.  Rowan,  31  Mo.  117,  and  South  Covington 
Street  R.  W.  Co.  v.  Ware,  84  Ky.  267,  hold  that  expenses 
of  medical  attendance  must  be  specially  pleaded.  The  rule 
followed   by  these  cases  is  not,  however,  in  harmony 
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with  the  liberal  spirit  of  our  code,  and  we  deem  the  other 
line  of  authorities  founded  upon  the  better  reasoning. 

The  last  error  urged  is  based  upon  the  refusal  of  the 
court  to  give  the  following  instruction: 

'*If  the  jury  find  from  the  evidence,  that  the  plaintiff 
was  a  car  repairer,  at  work  in  the  yards  of  the  defendant 
railroad  company  at  the  time  he  was  injured  in  the 
city  of  Evansville,  working  upon  a  repair  track  dedi- 
cated by  the  defendant  for  purposes  of  repair  track  solely, 
and  that  a  crew  composed  of  engineer  and  switchman, 
with  an  engine,  were  engaged  in  switching  cars  in  said 
yard,  and  placing  one  or  more  cars  upon  said  repair 
track,  for  the  purpose  of  repair;  and  if  you  further  find 
that  the  defendant  company  had  in  force,  previous  to 
and  at  the  date  of  the  injury  complained  of  in  the  com- 
plaint, a  rule  and  regulation  requiring  personal  notice  to 
be  given  to  all  car  repairers  at  work  on  said  track,  a 
reasonable  time  before  any  switch  engine  entered  upon 
such  track,  and  if  you  find  that  such  a  rule  was  a  reason- 
able one — if  you  so  find,  and  if  you  further  find  that  the 
yard  master  of  the  defendant  in  charge  of  said  yard,  or 
foreman  of  said  engine,  directed  one  Frank  Thome,  a 
switchman,  to  go  upon  said  repair  track  and  notify  all 
men  working  thereon  that  such  engine  was  about  to  go 
upon  the  track,  and  that  they  should  take  notice  of  such 
fact  and  protect  themselves  frojn  danger  on  account  of 
said  engine  going  upon  said  track;  that  said  Thorne  was 
a  competent  man  and  a  fellow-servant  with  plaintiff,  en- 
gaged as  switchman  in  assisting  as  one  of  a  switching 
crew  to  place  cars  on  said  track  to  be  repaired  by  the  car 
repairers,  and  further,  that  it  was  the  duty  of  such 
Thorne  or  such  switchman  to  give  said  notice,  and  that 
said  yard  master  reasonably  believed  that  said  Thorne 
would  perform  such  duty  of  giving  notice  to  notify  all 
men  upon  said  track,  including  the  plaintiff,  diligently 
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and  properly,  and  thereby  secure  the  safety  of  the  plain- 
tiff from  any  injury  resulting  from  the  moving  of  an  en- 
gine upon  said  track;  and  if  you  further  find  that  said 
Thorne  undertook  to  give  said  notice  according  to  said 
rule  and  regulation,  but  did  the  same  so  negligently  and 
defectively  as  not  to  notify  the  plaintiff,  and  that  by 
reason  of  the  failure  of  said  Thorne  to  notify  plaintiff 
according  to  the  direction  of  said  yard  master,  the  said 
plaintiff  was  injured  as  he  charges,  and  by  reason  of  said 
cars  being  placed  on  said  repair  track  by  said  crew  and 
engine,  for  such  purpose  of  repair  the  defendant  would 
not  be  liable  for  such  injury  so  caused,  and  if  you  sa 
find,  you  should  find  for  the  defendant." 

We  pass,  without  consideration,  the  question  of 
whether  the  simple  finding  provided  for  in  the  instruc- 
tion, that  the  rule  is  a  reasonable  one,  is  equivalent  to 
saying  that  it  is  sufficient  and  adequate,  and  take  up  the 
main  proposition  involved  in  this  instruction,  and  that 
is:  Do  the  facts  set  forth  in  this  instruction  exclude  en- 
tirely the  existence  of  negligence  upon  the  part  of  the 
master  with  reference  to  this  notice? 

Counsel  for  appellant  contend,  first,  that  this  is  simply 
a  case  of  the  negligence  of  a  fellow-servant,  the  brake- 
man,  in  the  conduct  and  management  of  the  train,  and 
that  it  comes  within  the  well  understood  general  rule 
that  the  master  is  not  liable  for  injuries  resulting  to  one 
servant  by  the  negligence  of  a  fellow-servant.  We  da 
not  so  regard  it.  In  our  view  of  the  case,  as  considered 
with  reference  to  this  instruction,  that  duty  of  the  master 
was  violated  which  requires  him  to  exercise  reasonable 
diligence  and  care  to  make  and  keep  safe  the  place  where 
his  servant  works.  Hannibal,  etc,  R,  R,  Co.  y.  Fox, 
31  Kan.  586;  Moore  v.  Wabash,  etc,  R.  TT.  Co.,  85  Mo. 
588;  Ritt  v.  Louisville,  etc.,  R.  W,  Co.,  31  Am.  &  Eng. 
R.  R.  Cas.  289;  St.  Louis,  etc.,  R.  W.  Co.  v.  Triplett,  su- 
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pra;  Louisville j  etc.,  R.  TT.  Co.  v.  Harming ,  Admr., 
supra. 

In  the  consideration  of  this  case,  it  must  be  borne  in 
mind  that  the  appellee  was,  when  injured,  engaged  in 
work  at  a  place  to  which  he  had  been  specially  directed 
by  appellant. 

The  authorities  and  principles  to  which  we  will  refer 
are  applied  by  us  to  the  case  in  hand.  Further  than 
this,  we  are  not  required  to,  and  do  not,  determine. 

It  is  established  as  the  law  in  Indiana  that  the  master 
must  use  reasonable  care  to  provide  a  safe  working  place 
for  his  servant.  Evansville,  etc.,  R.  R.  Co.  v.  Duel, 
134  Ind.  156,  33  N.  E.  Rep.  355;  Kentucky,  etc..  Bridge 
Co.  V.  Eastman,  7  Ind.  App.  514,  33  N.  E.  Rep.  835; 
Louisville,  etc.,  R.  W.  Co.  v.  Banning,  Admr.,  supra; 
Nail,  Admx.,  v.  Louisville,  etc.,  R.  W.  Co.,  129  Ind.  260; 
Louisville,  etc.,  R.  W.  Co.  v.  Oraham,  Admr.,  124  Ind.  89; 
Taylor  v.  Evansville,  etc.,  R.  R.  Co.,  121  Ind.  124;  Cin- 
cinnati, etc.,  R.  W.  Co.  V.  Lang,  Admx.,  118  Ind.  579; 
Brazil  Block  Coal  Co.  v.  Young,  117  Ind.  520;  Pennsyl- 
vania Co.  V.  Whitcomb,  Admr.,  Ill  Ind.  212;  Indiana 
Car  Co.  V.  Parker,  100  Ind.  181. 

This  duty  is  likewise  a  continuing  one,  and  it  de- 
volves upon  the  master  to  exercise  reasonable  care  to 
keep  the  place  safe.  Hancock  v.  Keene,  5  Ind.  App. 
408. 

"The  master's  duty  to  his  employes  to  provide  safe 
places  for  them  to  work  is  a  continuing  one,  and  requires 
him  to  use  ordi/iary  care  to  keep  them  safe,  and  if  they 
become  unsafe  through  his  neglect,  or  are  made  unsafe 
through  his  act,  he  must  answer  in  damages  to  a  servant 
who  is  injured  thereby,  who  is  himself  free  from  con- 
tributory negligence."  Nail,  Admx.,  v.  Louisville,  etc., 
R.  W.  Co.,  supra. 

This  duty  of  the  master  concerning  his  servants'  work- 
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ing  place  can  not  be  delegated  by  the  master  to  another 
so  as  thereby  to  absolve  himself  from  liability. 

Whoever  may  be  chosen  to  perform  this  duty  for  the 
master,  the  master  himself  must  answer  for  any  neglect 
in  its  performance.  This  proposition  is  now  established 
by  the  decided  weight  of  authority. 

In  Indiana  it  has  been  many  times  declared,  the  lead- 
ing case  being  that  of  Indiana  Car  Co,  v.  Parker, 
supra,  where  it  is  said:  'The  duty  which  the  master 
owes  to  the  servant  is  one  of  which  he  can  not  rid  him- 
self by  casting  it  upon  an  agent,  oflScer  or  servant  em- 
ployed by  him." 

''Where  the  duty  is  one  owing  by  the  master,  and  he 
entrusts  its  performance  to  an  agent,  the  agent's  negli- 
gence is  that  of  the  master.'* 

In  Pennsylvania  Co.  v.  Whitcomb,  Admr,,  111  Ind.  212, 
in  speaking  concerning  the  duty  with  reference  to  a  safe 
working  place,  the  court  says:  **This  duty  is  one  which 
the  law  enjoins  upon  the  master,  and  it  is  one  which  can 
not  be  so  delegated  as  to  relieve  him  from  responsibility. 
The  agent  to  whom  it  is  entrusted,  whatever  his  rank 
may  be,  acts  as  the  master  in  discharging  it.  He  is  in 
the  master's  place." 

So,  also,  Brazil  Block  Coal  Co.  v.  Young,  supra:  "No 
matter  by  whom  the  duty  is  performed,  the  employer 
is  responsible  if  it  is  negligently  performed  and  from 
that  negligence  injury  results." 

Following  the  same  principle,  are  Krueger,  Admr.,  v. 
Louisville,  etc.,  R.  W.  Co.,  Ill  Ind.  51;  Louisville,  etc., 
R.  R.  Co.  V.  Berkey,  Admr.,  136  Ind.  181,  35  N.  E.  Rep. 
3;  Indiana,  etc.,  R.  W.  Co.  v.  Snyder,  32  N.  E.  Rep. 
1129;  Justice  v.  Pennsylvania  Co.,  130  Ind.  321;  Taylor 
V.  Evansville,  etc.,  R.  W.  Co.,  supra;  Louisville,  etc., 
R.  W.  Co.  V.  Graham,  Admr.,  supra;  Parks  County  Coal 
Co.  V.  Barth,  5  Ind.  App.  159;  Pullman  Palace  Car  Co. 
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V.  Laack,  143  111.  242,  32  N.  E.  Rep.  285;  Leivis  v.  Seifert, 
116  Pa.  St.  628;  Anderson  v.  Bennett,  16  Ore.  515;  Atchi- 
son, etc,,R.  R.  Co.  V.  Moore,  29  Kan.  632;  Flike  v.  Boston, 
etc.,  R.  R.  Co.,  53  N.  Y.  549;  Gunter  v.  Graniteville  Mfg. 
Co.,  18  S.  Car.  262;  Davis  v.  Central  Vermont  R.  R.Co.,  55 
Vt.  84;  Buswell  on  Pers.  Inj.,  sections  220-222;  Beach 
on  Cont.  Neg.,  section  328;  Wood  on  Mas.  &  Serv.,  sec- 
tion 438;  McKinney  on  Fel.  Serv.,  section  28;  McGovern, 
Admx.,  V.  Central  Vermont  R.  R.  Co.,  123  N.  Y.  280. 

This  rule  is  also  followed  by  the  Supreme  Court  of  the 
United  States,  which,  in  Northern  Pacific  R.  R.  Co. 
V.  Herbert,  116  U.  S.  642,  declares  the  law  to  be:  * 'In- 
deed, no  duty  required  of  him  (the  master)  for  the  safety 
and  protection  of  his  servants  can  be  transferred,  so  as  to 
exonerate  him  from  such  liability." 

"His  contract  implies  that  in  regard  to  these  matters 
his  employer  will  make  adequate  provision  that  no  dan- 
ger shall  ensue  to  him." 

In  Baltimore,  etc.,  R.  R.  Co.  v.  Baugh,  149  U.  S.  368, 
Brewer,  J.,  says:  **0f  course,  some  places  of  work  and 
some  kinds  of  machinery  are  more  dangerous  than  oth- 
ers, but  that  is  something  which  inheres  in  the  thing 
itself,  which  is  a  matter  of  necessity,  and  can  not  be  ob- 
viated. But  within  such  limits  the  master  who  provides 
the  place  for  the  tools  and  the  machinery  owes  a  positive 
duty  to  his  employe  in  respect  thereto.  That  positive 
duty  does  not  go  to  the  extent  of  a  guaranty  of  safety, 
but  it  does  require  that  reasonable  precautions  be  taken 
to  secure  safety,  and  it  matters  not  to  the  employe^ by 
whom  that  safety  is  secured,  or  the  reasonable  precau- 
tions therefor  taken.  .He  has  a  right  to  look  to  the  mas- 
ter for  the  discharge  of  that  duty,  and  if  the  master,  in- 
stead of  discharging  it  himself,  sees  fit  to  have  it  at- 
tended to  by  others,  that  does  not  change  the  measure  of 
obligation  to  the  employe,  or  the  latter 's  right  to  insist 
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that  reasonable  precaution  shall  be  taken  to  secure  safety 
in  these  respects." 

It  is  true  that  a  servant  assumes  the  usual  and  ordi- 
nary and  obvious  risks  incident  to  his  service,  but  not 
those  increased  risks  added  by  the  negligence  of  the  mas- 
ter, of  which  he  had  no  knowledge.  Boyce  v.  Fitzpatrick, 
80  Ind.  526;  Louisville,  etc.,  R.  W.  Co.  v.  Wright,  115 
Ind.  378;  Brazil  Block  Coal  Co.  v.  Young,  supra;  Griffin 
y.  Ohio,  etc.,  R.  W.  Co.,  124  Ind.  326;  Rogers  v.  Ley- 
den,  127  Ind.  50;  Louisville,  etc.,  R.  R.  Co.  v.  Berkey, 
Admr.,  136  Ind.  181,  35  N.  E.  Rep.  3. 

In  Boyce  v.  Fitzpatrick,  supra,  this  conclusion  is 
reached  by  the  court:  "These  cases  show  that,  while  a 
servant  assumes  the  risk,  more  or  less  hazardous,  of  the 
service  in  which  he  engages,  he  has  a  right  to  assume 
that  all  reasonable  attention  will  be  given  by  his  em- 
ployer to  his  safety,  and  that  he  shall  not  be  carelessly 
and  needlessly  exposed  to  risk  which  might  be  avoided 
by  ordinary  care  and  precaution  upon  the  part  of  his 
employer." 

The  rule  is  thus  expressed  in  Louisville,  etc.,  R.  W.  Co. 
V.  Sandford,  Admx.,  117  Ind.  265:  ''Employes  assume  all 
the  ordinary  risks  incident  to  the  employment,  but  they 
assume  no  extraordinary  risks  caused  by  the  employer's 
breach  of  duty,  unless  they  have  knowledge  of  the  un- 
usual danger  caused  by  the  breach,  and  voluntarily  con- 
tinue in  the  company's  employment." 

The  holding  in  Boyce  v.  Fitzpatrick,  supra,  is  approved 
in  Shear.  &  Red.  on  Neg.,  section  189  and  note. 

In  Oleson,  Admx.,  v.  Chicago,  etc.,  R.  R.  Co.,  38  Minn. 
412,  it  is  held  that  a  car  repairer  did  not,  by  going  under  a 
car  where  trains  were  liable  to  be  made  up,  assume  the 
risk,  unless  he  knew  that  cars  were  liable  to  be  backed 
down  on  him  without  notice. 

This  now  brings  us  to  the  consideration  of  appellant's 
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claim,  that  by  selecting  a  competent  man  to  notify  ap- 
pellee of  the  approaching  engine,  and  by  his  assumption 
of  that  duty,  appellant  had  done  all  that  was  required  of 
it,  and  was  not  responsible  for  the  manner  in  which  the 
brakeman  performed,  or  failed  to  perform,  this  duty. 

According  to  this  instruction,  the  only  means  provided 
for  the  protection  of  the  car  repairer,  and  to  keep  safe 
the  working  place,  was  this  notice.  No  steps  were  to  be 
taken  by  him  for  his  own  protection.  He  was  simply 
called  upon  to  work  where  directed.  While  thus  engaged 
at  the  work,  and  in  the  place  to  which  he  had  been  es- 
pecially assigned,  at  work  necessarily  requiring  close  at- 
tention, he  had  a  right  to  expect  that  his  master  would 
use  reasonable  care  to  protect  him  by  keeping  safe  the 
place  where  he  was  working.  If  advised  of  the  existence 
of  such  a  rule  as  that  set  out  in  the  instruction,  he  would 
naturally  work  steadily  and  in  security  until  apprised  of 
the  approaching  danger. 

The  only  precaution  to  be  taken  by  the  master  was  the 
giving  of  the  notice,  and  unless  the  notice  was  given 
there  was  no  protection  whatever. 

If  reasonable  care  was  exercised  in  giving  this  notice, 
and  then,  for  some  unforeseen  reason,  harm  still  resulted 
to  appellee,  appellant  might  claim  to  be  relieved,  but  the 
giving  of  this  notice  was  appellant's  duty,  and  any  neg- 
lect in  giving  it  was  appellant's  neglect. 

The  duty  of  furnishing  safe  working  places  is  of  the 
same  class  as  that  of  furnishing  safe  machinery  and  ap- 
pliances. In  nearly  all  the  cases  to  which  we  have  re- 
ferred in  this  opinion,  we  find  them  coupled  together. 
They  both  depend  upon  and  are  governed  by  the  same 
principle.     Anderson  v.  Bennett^  16  Ore.  515. 

It  is  settled  by  the  adjudications  of  our  Supreme 
Court,  that  the  master  is  responsible  for  the  negligence 
Vol.  9—14 
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of  those  to  whom  he  entrusts  the  selection  or  inspection 
of  machinery  and  appliances.  Indiana,  etc,,  JR.  W.  Co. 
V.  Snyder,  supra;  Dewey  v.  Detroit,  etc.,  JR.  W.  Co.,  15 
Mich.  307,  53  Am.  and  Eng.  R.  W.  Oases,  550;  Wood 
Mas.  and  Serv.,  section  326,  p.  677. 

Upon  the  same  principle  must  the  master  be  held  re- 
sponsible for  the  negligence  of  him  to  whom  he  entrusted 
the  carrying  out  of  the  only  steps  to  be  taken  for  the 
protection  of  appellee. 

The  adjudicated  cases  in  Indiana  and  elsewhere  sus- 
tain this  conclusion. 

The  case  of  Cincinnati,  etc.,  R.  W.  Co.  v.  Lang,  Admx., 
supra,  was  one  in  which  the  plaintiff,  while  in  the 
general  line  of  his  employment,  but  by  special  direction, 
going  to  a  designated  place  of  work  on  a  hand  car;  was 
run  down  by  a  wild  train,  without  notice  or  warning  of 
its  approach.  Elliott,  C.  J.,  speaks  for  the  court:  ''By 
the  order  of  the  appellant,  the  special  duty  in  which  the 
intestate  was  engaged  was  enjoined  upon  him,  and  hav- 
ing thus  required  him  to  perform  the  duty,  it  had  no 
right  to  send  over  its  road  a  train  which  the  employes, 
engaged  as  was  the  intestate,  had  no  reason  to  expect 
would  make  obedience  to  the  special  order  unusually 
perilous.'* 

It  is  further  held  that  such  a  danger  was  not  one  of 
the  ordinary  risks  assumed  by  the  servant,  and,  also, 
that  '  'The  duty  of  providing  for  the  safety  of  employes 
rests  on  the  employer,  and  can  not  be  delegated." 

In  Taylor  v.  Evansville,  etc.,  R.  R.  Co.,  supra,  it  is 
held  that  "The  obligation  to  make  safe  the  working 
place  and  the  materials  with  which  the  work  is  done, 
rests  on  the  master  and  he  can  not  escape  it  by  delegat- 
ing his  authority  to  an  agent.  It  is  also  the  master's 
duty  to  do  no  negligent  act  that  will  augment  the  dang- 
ers of  the  service.''     "The  employe,  acting  under  the 
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specific  order,  had  a  right  to  assume,  in  the  absence  of 
warning  or  notice,  that  his  superior,  who  gave  the  order, 
would  not,  by  his  own  negligence,  make  the  work  un- 
safe/' 

•*  'An  employer  who  assigns  an  employe  to  work  in  a 
particular  place,  or  directs  him  to  perform  a  special 
duty,  must  use  reasonable  care  and  skill  to  make  it 
reasonably  safe  for  the  employe  to  perform  the  duty  as- 
signed to  him/'     Rogers  v.  Leyden,  supra. 

The  case  oi  Louisville,  etc,,R.  W.  Co.  v.  Hanning,  Admr.^ 
supra,  is  conclusive  upon  the  question  of  appellant's 
negligence  under  the  instruction  we  are  considering. 
There  a  car  repairer  was  set  to  work  upon  a  regular  track 
outside  of  his  usual  place  of  employment.  It  was  averred 
that  the  place  could  have  been  made  safe  by  putting  out 
signal  flags.  The  jury  was  instructed  that  it  was  the 
duty  of  the  foreman,  on  behalf  of  the  company,  to  see 
that  his  working  place  was  made  reasonably  safe,  and  if 
placing  a  flag  would  have  so  made  it,  it  was  the  duty  of 
the  foreman  to  have  it  so  displayed,  and  for  his  failure 
to  do  so  the  company  was  liable.  This  instruction  was 
approved  by  the  court  and  the  cause  affirmed. 

In  that  case,  it  is  true,  the  employe  was  directed  to 
a  work  which  was  outside  of  the  line  of  his  employment, 
but  that  affects,  not  the  question  of  the  master's  negli- 
gence, but  of  the  assumption  of  the  risk  by  the  servant. 

The  holdings  of  other  courts  are  in  accord  with,  and, 
in  some  instances,  go  farther  than  ours.  Hannibal,  etc., 
R.  R.  Co.  v.  Fox,  31  Kan.  586;  Moore  v.  Wabash  R.  W. 
Co.,  85  Mo.  588;  Railway  Co.  v.  Triplett,  54  Ark.  289; 
Ritt's  Admx.  v.  Louisville,  etc.,  R.  R.  Co.,  31  Am.  <fe 
Eng.  Railway  Cases,  289;  Luebke  v.  Chicago,  etc.,  R.  W. 
Co.,  59  Wis.  127;  Erichson  v.  St.  Paul,  etc.,  R.  R.  Co., 
41  Minn.  500;  Lake  Shore,  etc.,  R.  W.  Co.  v.  Lavalley, 
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36  Ohio  St.  221;  Lake  Shore,  etc.,  R.W,  Co.  v.  Murphy, 
33  N.  E.  Rep.  403. 

There  are  a  number  of  cases  in  which  the  companies 
have  been  held  not  liable  for  accidents  to  car  repairers, 
some  of  which  are  relied  upon  by  counsel  for  appellant, 
e.  g.:  Besel  v.  New  York,  etc,  R.  R,  Co.,  70  N.  Y.  171 
Texas  Pacijic  R,  W.  Co.  v.  Rarrington,  62  Tex.  597 
Campbell  v.  Pennsylvania  R.  Co.,  24  Am.  &  Eng.  R.  W 
Cases,  427:  Renfro  v.  Chicago,  etc.,  R.  W.  Co.,  86  Mo 
302;  Peterson \.  Chicago,  etc.,  R.  W.  Co.,  31  Am.  &  Eng 
R.  W.  Cas.  292;  Kirk  v.  Atlanta,  etc.,  R.  W.  Co.,  94  N 
Car.  625;  Potter  v.  N.  Y.  Central  R.  R.  Co.,  32  N.  E 
Rep.  603. 

Without  taking  them  up  in  detail,  it  is  sufficient  to  say 
that  some  of  these  cases  rest  upon  the  contributory  neg- 
ligence of  the  plaintiff.  Some  are  based  upon  the  neg- 
ligence of  those  who  are  clearly  fellow-servants  merely. 
In  most,  if  not  all,  of  them  different  principles  are  in- 
voked and  applied  from  those  which  are  decisive  of  this 
case.  If  some  of  them  may  be  deemed  more  or  less  an- 
tagonistic to  our  holding,  we  are  still  satisfied  that  the 
principles  governing  this  case  have  been  clearly  enunci- 
ated by  our  own  Supreme  Court,  and  we  follow  them  as 
being  both  authoritative  and  right. 

Judgment  affirmed. 

Ross,  J.,  absent. 

Filed  Jan.  2,  1894. 
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No.  1,211. 

The  Kentucky  and  Indiana  Bridge  Company  v. 
McKinney. 

PiEADiNG.^ilcWon  in  Tort. — Sufficiency  of  Complaint, — Wlien  Specific 
Averments  Do  not  Show  Contributory  Negligence, — Bailroad, — Pae- 
senger. — In  an  action  founded  in  tort,  the  complaint  showed,  that 
defendant  was  engaged  in  operating  a  railroad,  as  a  common  car- 
rier, a  part  of  which  was  an  elevated  railroad,  and  that  at  the  point 
where  the  accident  occurred  the  road  is  constructed  upon  an  iron 
viaduct  or  trestle  work  at  an  elevation  of  fifteen  feet  above  the  level 
of  the  street;  that  plaintiff  was  a  passenger  on  a  train  on  said  road, 
and  that  at  the  station  where  the  accident  occurred  the  defendant 
negligently  and  carelessly  stopped  the  car  in  which  plaintiff  was, 
and  discharged  plaintiff  therefrom  at  a  point  on  its  said  road  on  the 
north  side  thereof,  where  there  was  no  platform  or  other  railing  or 
barrier,  upon,  over  or  about  said  trestle  work,  and  that  the  steps  of 
said  car,  on  the  north  side  thereof,  extended  to  the  outer  edge  of 
the  trestle  work,  and  that  when  the  defendant  discharged  him  from 
the  car  at  the  station,  he  walked  out  at  the  rear  door  onto  the  plat- 
form of  the  car,  and  thence  down  the  steps  on  the  north  side  there- 
of, and  as  plaintiff  stepped  therefrom,  without  fault,  carelessness  or 
negligence  on  his  part,  he  fell,  and  was  thrown  and  precipitated, 
with  great  force  and^  violence,  to  and  upon  the  street  below,  a  dis- 
tance of  sixteen  feet ;  that  it  was  the  first  time  plaintiff  had  ever 
traveled  on  said  railroad,  and  that  he  had  no  knowledge  whatever 
of  the  exposed,  open  and  unsafe  condition  thereof ;  that  it  was  dark 
and  rainy  when  he  emerged  from  the  car  and  fell  off,  and  that  on 
account  of  it  being  dark  and  rainy  he  could  not,  and  did  not,  see 
the  exposed,  unsafe  and  unprotected  condition  thereof  before  he 
fell. 

Held,  that  the  specific  averments  of  fact  in  the  complaint  do  not  show 
that  the  plaintiff  was  guilty  of  negligence,  notwithstanding  the  gen- 
eral averment  of  freedom  from  contributory  negligence,  and  that 
the  complaint  is  sufficient. 

Evidence. — Irrelevant  to  Issue. —  Tort. — Negligence. — In  an  action  in 
tort,  it  is  not  error  to  exclude  testimony  of  negligence  of  the  de- 
fendant which  has  no  relation  to  the  cause  of  the  injury. 

Bailroad. —  Passenger  Alighting  From  Train. — Injury. — Contributory 
Negligence. — Law  and  Fact. — Where  a  passenger  on  an  elevated  rail- 
road, in  the  night  time,  when  it  was  dark  and  raining,  and  without 
looking,  inquiring  or  investigating,  voluntarily  alighted  from  the 
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train  on  ite  arrival  at  the  station  of  his  destination,  stepping  from 
the  train  on  the  wrong  side,  and  thereby  being  precipitated  to  the 
street  below,  a  distance  of  sixteen  feet,  greatly  injuring  him,  it  be- 
ing so  dark  that  he  could  not  see  where  he  was  alighting,  there  be- 
ing no  person  or  barrier  of  any  kind  to  admonish  him  of  his  mis- 
take, the  question  of  contributory  negligence  is  a  question  to  be  de- 
termined by  the  jury,  taking  into  consideration  all  the  facts  and  ci^ 
cumstances  in  connection  with  the  alighting. 

Interbooatoribs  to  Jury. — Answers  to, —  When  General  Verdict  WUl 
Stand. —  Bailroad  Passenger. —  Contributory  Negligence, — That  the 
general  verdict  is  not  overcome  by  the  special  finding  in  answers  to 
interrogatories,  see  opinion. 

Dissenting  opinion  by  Reinhard,  J. 

From  the  Clark  Circuit  Court. 

A.  Bowling  and  M,  Z,  Stannard^  for  appellant. 
J,  K.  Marsh,  for  appellee. 

Davis,  C.  J. — ^The  appellee,  in  the  court  below,  re- 
covered judgment  against  appellant  for  three  thousand 
five  hundred  dollars,  on  account  of  personal  injuries. 

The  errors  assigned  in  this  court  are: 

1.  That  the  court  erred  in  overruling  the  demurrer  to 
the  first  paragraph  of  complaint. 

2.  That  the  court  erred  in  overruling  the  demurrer  to 
the  second  paragraph  of  complaint. 

3.  That  the  court  erred  in  overruling  appellant's  mo- 
tion for  a  new  trial. 

4.  That  the  court  erred  in  overruling  appellant's  mo- 
tion for  judgment  on  the  interrogatories  returned  with 
the  general  verdict. 

The  contention  in  support  of  the  first  and  second  errors 
assigned  is,  that  notwithstanding  appellee  alleges  in  his 
complaint,  that  the  accident  in  which  he  was  injured  was 
not  caused  by  fault  or  negligence  on  his  part,  still  the 
specific  facts  set  forth  in  the  body  of  the  complaint  show 
that  he  was  guilty  of  contributory  negligence. 

So  far  as  this  question  is  concerned,  the  two  para- 
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graphs  are  almost  identically  the  same.  The  allegations 
in  the  second  paragraph  of  the  complaint,  on  which  the 
case  seems  to  have  been  tried,  briefly  epitomized,  are,  in 
substance,  that  appellant  was  engaged  in  operating  a 
railroad,  as  a  common  carrier  between  the  cities  of  New 
Albany  and  Louisville,  a  part  of  which  is  commonly 
called  an  elevated  road,  and  that  at  the  point  where  the 
accident  occurred,  at  its  station  at  the  intersection  of  First 
and  Fulton  streets,  in  the  city  of  Louisville,  the  road  is 
constructed  upon  an  iron  viaduct  or  trestle  work  at  an 
elevation  of  sixteen  feet  above  the  level  of  the  street; 
that  on  the  11th  day  of  November,  1890,  appellee  was  a 
passenger  on  a  train  on  said  road,  "and,'  he  says,  that 
upon  arriving  at  said  last  named  station,  the  defendant 
carelessly  and  negligently  stopped  the  said  car  in  which 
the  plaintiff  was,  and  discharged  the  plaintiff  therefrom, 
at  a  point  on  its  said  road,  and  on  the  north  side  thereof, 
at  said  station,  where  there  was  no  platform  or  other 
covering,  railing  or  barrier,  upon,  oyer,  or  about  said 
viaduct  or  trestle  work,  and  where  the  said  track  was 
placed,  located,  and  maintained  so  near  to  the  outer  edge 
or  margin  of  said  viaduct  and  trestle  work  that  the  steps 
of  said  car  on  the  north  side  thereof,  when  stopped,  ex- 
tended to  the  outer  edge  or  margin  of  said  viaduct  or 
trestle  work,  and  the  plaintiff  says  that  when  the  defend- 
ant discharged  him  from  said  car  at  the  said  station,  he 
walked  out  of  the  rear  door  onto  the  platform  of  said  car, 
and  thence  down  the  steps  on  the  north  side  thereof,  and 
as  he  stepped  therefrom,  and  without  any  fault,  careless- 
ness or  negligence  on  his  part,  there  being  no  platform, 
covering,  barrier  or  railing  upon  or  about  the  said  via- 
duct and  trestle  work,  he  fell,  and  was  thrown  and  pre- 
cipitated with  great  force  and  violence  to  and  upon  the 
street  and  macadam  road  below,  a  distance  of  sixteen  feet. 
The  plaintiff  says  that  tliis  was  the  first  time  that  he  had 
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ever  traveled  or  been  on  said  railroad  or  viaduct,  and 
that  he  had  no  knowledge  whatever  of  the  exposed,  open, 
and  unsafe  condition  thereof,  and  that  it  was  dark  and 
rainy  when  he  emerged  from  the  car  and  fell  off  over 
and  through  said  viaduct  and  trestle  work,  and  on  ac- 
count of  it  being  dark  and  rainy,  he  could  not  and  did 
not  see  the  said  exposed,  unprotected,  and  unsafe  con- 
dition thereof  before  he  fell  and  was  thrown  therefrom 
as  aforesaid/' 

This  is  a  suflScient  reference  to  the  allegations  of  the 
complaint  to  present  the  question  involved. 

Counsel  for  appellant  earnestly  insist  that  inasmuch  as 
it  appears  that  the  train  upon  which  appellee  was  riding, 
and  from  which  he  was  in  the  act  of  taking  his  leave  at 
the  time  he  sustained  his  injuries,  was  on  a  trestle  six- 
teen feet  above  the  ground,  and  aa  the  complaint  does 
not  negative  the  idea  that  he  knew  this  fact,  the  in- 
ference naturally  arises  that  the  fact  that  he  was  upon  the 
trestle  was  known  to  him,  and  that  having  such  knowl- 
edge he  was  required,  when  leaving  the  train  on  this  oc- 
casion, to  exercise  his  senses  by  taking  observations  as 
to  his  position  and  surroundings  before  leaving  the 
train. 

The  contention  is  that  the  general  averment  that  ap- 
pellee was  without  fault,  is  overcome  by  the  facts  speci- 
ally pleaded,  which,  counsel  insist,  clearly  show  that  he 
was  guilty  of  contributory  negligence.  It  is  conceded 
that  under  ordinary  circumstances  appellee  would  have 
been  justified  in  leaving  the  train  upon  the  simple  invi- 
tation from  appellant's  employes,  but  it  is  urged  that  it 
is  not  shown  that  he  exercised,  on  this  occasion,  dili- 
gence in  proportion  to  the  danger  confronting  him. 

We  can  not  assent  to  the  assertion  of  counsel,  that  the 
complaint  does  not  show  that  the  appellee  was  free  from 
fault.     The  appellee  was  not  required,  by  specific  aver- 
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ment,  to  show  in  what  particulars  he  was  in  the  exercise 
of  due  care,  and  wherein  he  refrained  from  doing  negli- 
gent acts.  Ohio^  etc.,  R.  W.  Go.  v.  Walker,  113  Ind. 
196,  . 

Moreover,  the  appellee  had  the  right  to  assume  that 
the  approaches,  the  tracks  around,  and  the  platform  and 
places  for  entering  and  leaving  the  cars,  at  the  point 
where  he  was  discharged  as  a  passenger  on  this  occasion, 
were  in  a  reasonably  safe  condition  for  such  purpose. 
Grand  Rapids,  etc.,  R.  Co.  v.  Cox,  35  N.  E.  Rep.  183; 
Pennsylvania  Co.  v.  Marion,  123  Ind.  415. 

It  will  suflSce  to  say  that,  in  our  opinion,  the  specific 
averments  of  fact  in  the  complaint  do  not  show  that  ap- 
pellee was  guilty  of  contributory  negligence  in  leaving 
and  stepping  from  the  train  in  the  manner  and  under 
the  circumstances  therein  alleged.  The  general  allega- 
tion that  appellee  was  free  from  fault  has  not  been  over- 
come by  the  other  facts  specially  averred,  so  as  to  render 
the  complaint  subject  to  demurrer  for  want  of  facts. 

There  was  no  error  in  overruling  the  demurrer  to  the 
complaint. 

The  appellant  answered: 

1st.    The  general  denial. 

2d.  That  appellant  had  and  maintained  on  the  south 
side  of  said  railroad,  at  said  station,  a  good,  safe,  suf- 
ficient, and  convenient  platform  for  the  use  of  passengers 
using  said  cars  and  trains  and  alighting  therefrom  or 
getting  upon  the  same,  and  that  the  north  side  of  said 
railroad  and  trestle  had  not  been,  at  any  time,  used  by 
appellant  for  the  purpose  of  a  station  or  landing  place 
for  passengers  upon  said  trains,  and  that  appellee  wrong- 
fully and  negligently  left  said  train  upon  the  north  side 
thereof,  and  that  in  consequence  of  his  violation  of  the 
rules  and  regulations  of  the  company  he  sustained  his 
injuries. 
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3d.  The  same,  substantially,  as  the  second,  with  the 
additional  averment  that  appellee  knew  of  such  rules  and 
regulations  requiring  passengers  to  alight  on  the  south 
side. 

4th.  In  substance,  contains  all  the  allegations  in  both 
second  and  thirds  with  the  additional  averment  that 
when  the  train  reached  the  station  the  brakeman  notified 
appellee  and  other  passengers  to  leave  the  car  at  the  east 
end  thereof,  at  which  point  it  was  entirely  safe  for  them 
to  do  so. 

Appellee  replied  by  a  general  denial. 

We  have  deemed  this  reference  to  the  issues  proper,  if 
not  necessary,  in  order  to  more  fully  and  clearly  present 
and  understand  the  merits  of  some  of  the  remaining 
questions  hereinafter  considered. 

It  is  next  insisted  that  the  court  erred  in  overruling 
appellant's  motion  for  a  new  trial.  The  facts  which  the 
evidence  tends  to  prove  are,!that  appellant's  road,  station, 
and  platform,  at  the  point  where  the  accident  occurred, 
are  constructed  upon  an  open  viaduct  or  trestlework  at 
an  elevation  of  sixteen  feet  above  the  level  of  the  street; 
that  at  the  time  of  the  accident  there  was  a  platform  180 
feet  long  on  the  south  side  of  appellant's  track  for  the 
use  of  passengers  in  entering  and  leaving  trains;  that  at 
the  west  end  of  this  platform  there  was  then  a  large 
space  where  the  ties  forming  a  part  of  such  viaduct  or 
trestle  work,  on  the  south  side  of  the  tracks,  had  not  been 
covered  by  a  flooring;  that  afterwards  this  platform  was 
extended  west  over  such  uncovered  space,  making  a 
larger  platform  for  the  use  of  the  traveling  public  on  the 
south  side  of  the  tracks;  that  there  was  neither  barriers 
nor  platform  on  the  north  side,  but  that  the  steps  on  a  car 
on  the  north  track  extended  on  that  side  to  the  north 
edge  of.  the  viaduct  or  trestle  work  referred  to;  that  on 
the  11th  of  November,  1890,  appellee  was  a  passenger 
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on  one  of  appellant's  trains  going  east  on  the  north  track; 
that  this  train  reached  the  station  at  the  intersection  of 
First  and  Fulton  streets,  mentioned  in  the  complaint, 
which  was  appellee's  destination,  in  the  evening,  after 
dark;  that  appellee  had  never  before  been  on  appellant's 
road  or  at  that  platform  or  station,  and  that  he  had  no 
knowledge  as  to  how  the  same  were  arranged  or  con- 
structed, but  did  know  the  road  was  elevated  at  that 
place;  that  when  the  train  reached  the  station,  which 
was  near  the  Ohio  river,  he  saw  the  boat  which  he  was 
anxious  to  take  in  order  to  reach  his  home  in  New  Al- 
bany, at  the  landing  about  ready  to  start,  and,  therefore, 
when  the  train  stopped,  and  before  the  name  of  the  sta- 
tion was  announced,  and  without  any  knowledge  as  to 
where  the  platform  of  the  station  was  or  where  passengers 
were  to  leave  the  train,  the  appellee  got  up  and  walked 
out  of  the  rear  door,  in  a  hurry,  on  to  the  steps  of  the 
car  in  which  he  was  riding,  and,  without  stopping  to 
look  for  a  platform  there,  stepped  off  the  car  on  the 
north  side  into  the  darkness,  to  the  ground,  a  distance 
of  sixteen  feet  below,  and  as  the  result  of  his  fall  he  was 
greatly  and  permanently  injured,  etc. 

It  also  appears  that  the  platform  at  the  rear  end  of  this 
car  was  provided  with  gates  on  both  sides,  and  in  this 
connection  appellee  testified,  in  substance,  that  at  the  first 
station  below  this  station,  on  that  evening,  passengers 
got  off  the  cars  on  the  north  side,  which  fact  he  then  ob- 
served, and  that  when  he  went  to  the  rear  end  of  the  car 
there  was  no  light,  and  no  one  there  to  indicate  to  him 
on  which  side  to  get  off,  nothing  to  indicate  whether  he 
-could  get  safely  off  on  one  side  or  the  other,  and  noth- 
ing to  obstruct  his  passage  out  onto  or  from  the  steps  at 
the  rear  end  of  the  car,  and  as  there  was  nothing  to  ad- 
monish him  that  he  should  not  leave  the  car  on  that  side 
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and  at  that  place,  he  stepped  off  as  he  ordinarily  would, 
supposing  that  there  was  a  footing  or  landing. 

Amongst  the  reasons  assigned  in  the  motion  for  a  new 
trial  is  the  ruling  of  the  trial  court  in  admitting,  over  the 
objections  of  appellant,  the  testimony  of  three  witnesses 
in  relation  to  the  extension  of  the  platform,  on  the  south 
side  of  the  tracks,  after  the  accident,  to  which  we  have 
referred. 

Terre  Haute^  etc.,  R,  R,  Co,  v.  Clem,  123  Ind.  15,  is 
relied  upon  to  support  this  proposition.  It  may  be  con- 
ceded that  evidence  of  repairs  made  after  an  injury  has 
been  sustained  is  incompetent  to  show  antecedent  negli- 
gence. 

Counsel  for  appellee  contend  that  the  evidence  was  ad- 
missible on  the  issue  tendered  by  appellant's  special  an-  . 
swers  that  the  platform  on  the  south  side  was  at  the 
time  of  the  accident  good,  safe  and  sufficient.  Aside, 
however,  from  this  view,  the  difficulty  is,  that  the  rule 
enunciated  in  the  case  cited  has  no  application  to  the 
question  presented  for  our  consideration.  It  is,  and  was 
at  the  trial,  conceded  by  all  parties,  that  the  injuries,  on 
account  of  which  appellee  seeks  to  recover  damages  in 
this  action,  were  occasioned  by  stepping  off  the  car  on 
the  north  side.  No  evidence  was  introduced  tending  to 
prove  that  there  was  any  change  by  repairs  or  otherwise 
at  the  point  where  the  accident  occurred. 

Negligence,  in  any  case,  is  only  actionable  when  it  is 
the  proximate  cause  of  the  injury  for  which  damages  are 
sought.  If  appellant  was  negligent,  at  the  time  of  the 
accident,  on  account  of  the  open  spaces  and  holes  be- 
tween the  cross-ties  at  the  west  end  of  the  platform  on 
the  south  side,  it  is  conceded  that  such  negligence  did 
not,  in  any  manner,  contribute  to  appellee's  injury. 
Therefore,  if  the  change  or  extension  of  the  platform  on 
the  south  side,  after  the  accident,  should  be  treated  and 
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considered  in  the  sense  of  repairs,  we  are  not  able  to  see, 
under  the  circumstances  of  this  case,  in  what  manner 
the  admission  of  the  evidence  on  this  subject,  can  be 
said  to  constitute  prejudicial  error  against  appellant. 

It  is  next  insisted  that  appellee  has  failed  to  show  that 
he  was  free  from  negligence  contributing  to  the  injury. 

The  mere  fact  that  proof  as .  to  circumstances  was  in- 
troduced, from  which  the  jury  might  have  drawn  the  in- 
ference that  appellee  knew  there  was  no  barrier  or  plat- 
form on  the  north  side  of  the  tracks,  would  not  authorize 
this  court  to  disturb  the  verdict.  There  was  evidence 
tending  to  show  that  he  had  no  knowledge  as  to  how  the 
platform  or  station  was  arranged  or  constructed.  The 
jury  were  the  exclusive  judges  as  to  the  weight  and 
credibility  of  the  evidence.  As  the  evidence  on  this 
point  was  conflicting,  and  as  different  inferences  might 
be  drawn  by  reasonable  persons  from  the  facts  and  cir- 
cumstances disclosed  in  the  record,  this  court  is  bound 
by  the  verdict  on  this  question. 

Counsel  for  appellant  contend  that  in  stepping  off 
the  train  on  an  elevated  road  at  a  point  where  he  had 
never  been  before,  in  the  night  time  and  in  the  rain, 
without  making  inquiry  or  investigation  to  ascertain 
whether  he  was  stepping  onto  a  platform  or  into  space 
in  the  darkness,  the  appellee  was,  under  the  circum- 
stances of  this  case,  guilty  of  contributory  negligence. 

It  may  be  conceded  that  the  general  rule  is,  that  a  man 
shall  use  the  senses  and  exercise  the  reasoning  faculties 
with  which  nature  has  endowed  him,  and  when,  without 
excuse,  one  fails  to  do  so  and  is  injured  in  consequence, 
he  can  not  recover  for  injuries  sustained  by  reason  of  the 
negligence  of  another.  Brazil,  etc.,  Co,  v.  Hoodlet,  129 
Ind.  327;  City  of  Plymouth  v.  Milner,  117  Ind.  324;  Lake 
Shore,  etc.,  R.  W.  Co.  v.  Pinchin,  112  Ind.  592. 

Under  these  circumstances,  can  it  be  said,  as  a  matter 
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of  law,  that  the  failure  to  make  such  inquiry  or  investi- 
gation was  contributory  negligence  jpcr  aef 

In  this  case  the  train  had  stopped  at  the  station.  Ap- 
pellee, in  a  hurry  to  catch  his  boat,  went  out  at  the  rear 
end  of  the  car,  finding  no  obstruction  to  his  passage, 
and  proceeded  to  step  off  on  the  north  side,  as  he  had 
observed  passengers  do  at  the  first  station  below,  in  the 
belief  that  there  was  a  platform  or  landing  on  which  to 
alight.  He  found  no  person,  bar,  or  gate  to  admonish 
him  that  he  should  not  leave  the  car  on  that  side. 

In  this  connection  it  should  be  borne  in  mind  that 
where  the  injured  party  is  deceived  and  thrown  off  his 
guard  by  the  conduct  and  fault  of  one  whose  negligence 
causes  the  accident,  he  may  be  deemed  to  have  been  in 
the  exercise  of  proper  care  without  taking  all  the  pre- 
cautions which  would  otherwise  be  required.  Grand 
Rapids f  etc.y  R.  Co,  v.  Cox,  supra,  and  authorities  there 
cited. 

The  Supreme  Court,  in  two  cases  at  least,  have  held 
that  whether  or  not  a  person  who  voluntarily  alights 
from  a  moving  train  is  guilty  of  contributory  negligence, 
is  a  fact  to  be  determined  by  the  jury  trying  the  cause, 
taking  into  consideration  all  the  circumstances  in  con- 
nection therewith.  Pennsylvania  Co,y,  Marion,  supra; 
Louisville,  etc,  R,  R,  Co,  v.  Crunk,  119  Ind.  542. 

We  therefore,  at  this  point,  inquire  whether  the  court, 
as  a  matter  of  law,  from  the  facts  which  the  evidence 
tends  to  prove,  as  hereinbefore  stated,  can  adjudge  that 
the  appellee,  on  the  occasion  of  his  injury,  was  guilty  of 
negligence  which  contributed  to  such  injury? 

The  rule  which  must  determine  the  answer  to  this 
question  is,  in  our  opinion,  correctly  stated  by  the  Su- 
preme Court,  in  an  opinion  written  in  a  recent  case,  by 
Judge  Coffey,  as  follows:  *'The  court  can  not  adjudge 
that  negligence  exists  as  a  matter  of  law  in  any  case. 
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unless  the  facts  are  undisputed  and  the  conclusions  to  be 
drawn  therefrom  are  indisputable.  'The  question  of  neg- 
ligence must  be  submitted'  to  the  jury  as  one  of  fact,  not 
only  where  there  is  room  for  difference  of  opinion  be- 
tween reasonable  men  as  to  the  existence  of  the  facts 
from  which  it  is  proposed  to  infer  negligence,  but  also 
where  there  is  room  for  such  differences  as  to  inferences 
which  might  be  fairly  drawn  from  conceded  facts,'" 
Cincinnati,  etc.,  R.  R.  Co,  v.  GrameSy  136  Ind.  39,  34  N. 
E.  Rep.  714. 

This  seems  to  have  been  the  theory  upon  which  the 
case  was  tried  in  the  court  below,  as  is  indicated  by  the 
following  instruction  which  was  given  to  the  jury  at  the 
request  of  appellant: 

**Even  if  you  should  find  that  the  defendant  was  neg- 
ligent in  the  manner  and  in  all  respects  charged  in  the 
complaint,  still,  if  the  plaintiff  knew  that  he  was  on  top 
of  the  elevated  railroad,  and  in  leaving  the  train  hastily,  in 
order  to  reach  the  ferry  boat  before  its  departure,  care- 
lessly omitted  to  look  to  ascertain  where  he  was  about  to 
alight,  and  stepped  off  the  train,  and  fell  into  the  street 
below,  and  thereby  sustained  his  injuries,  then  you  may 
consider  the  facts  whether  or  not  he  was  guilty  of  neg- 
ligence, and  if  you  find  he  was  guilty  of  such  contribu- 
tory negligence,  he  can  not  recover,'' 

No  question  is  raised  on  the  instruction,  but  it  will  be 
observed  from  reading  the  above  instruction,  that  the 
question  as  to  whether  appellee  was  guilty  of  contribu- 
tory negligence,  under  the  circumstances,  was  submitted 
to  the  jury  as  a  fact  to  be  determined  by  them.  In  our 
opinion,  the  law  applicable  to  this  branch  of  the  case  was 
correctly  stated  in  the  instruction  quoted. 

The  fact  that  appellee,  without  looking,  inquiring^,  or 
investigating,  voluntarily  alighted  from  the  train  on  an 
elevated  railroad,  under  the  circumstances  of  this  case, 
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is  not  a  conclusive  presumption  of  negligence  on  his 
part.  If  there  had  been  a  closed  gate  or  a  bar  in  posi- 
tion to  check  or  prevent  him  from  stepping  off  the  car 
on  that  side,  a  different  question  would  be  presented,  but 
in  the  absence  of  anything  on  that  side,  at  the  rear  end 
of  the  car,  to  obstruct  or  impede  his  progress,  it  was  a 
question  to  be  determined  by  the  jury,  taking  into  con- 
sideration all  the  facts  and  circumstances  in  connection 
with  the  alighting,  whether  appellee  was  guilty  of  con- 
tributory negligence  in  stepping  off  the  train  at  the  time 
of  his  injury.  See,  also,  Richmond ^  etc.,  R.  R,  Co,  v. 
Smith,  92  Ala.  237;  \Mi880uri  Pacific  R,  Co.  v.  Neis- 
wanger,  39  Am.  &  Eng.  R.  W.  Cases,  471. 

The  next  question  discussed  brings  in  review  the  ac- 

^tion  of  the  trial  court  in  overruling  the  motion  of  appel- 
lant for  judgment  upon  the  answers  of  the  jury  to  the 
interrogatories,  notwithstanding  the  general  verdict. 

b'  It  is  well  settled  that  the  general  verdict  only  yields  to 

f:  the  special  findings  when  they  are  so  antagonistic  that 

^ .  by   no   reasonable   hypothesis   can   they  be  reconciled. 

^'  Evansville,  etc,  R.  R.  Co.  v.  Marohn,  6  Ind.  App.  646, 

I  34  N.  E.  Rep.  27. 

p  '*It  is  only  when  the  answers  to  the  interrogatories  are 

absolutely  irreconcilable  with  the  general  verdict,  that 
the  general  verdict  will  be  controlled  by  them.  Grand 
Rapids,  etc.,  R.  Co.  v.  Cox,  supra. 

The   jury  find  in  answer  to  interrogatories,  that  the 

•  railroad   was  elevated;    that  appellee    knew   this    fact; 

that  when  the  train  reached  the  station  appellee  did  not 
wait  to  hear  the  name  announced;  that  the  ferry  boat 
was  then  at  the  landing;  that  appellee,  by  seeing  the  boat 
at  the  landing,  knew  the  train  had  reached  the  station, 
and  he  hurried  from  the  car  to  get  the  boat;  that  appellee 
did  not  stop  on  the  platform  of  the  car  to  look  out  for  the 
station  platform;  that  there  was  no  light  at  the  west  end 
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of  the  station  platform  that  night;  that  in  his  haste  to 
get  off  the  train  and  to  catch  the  boat,  appellee  stepped  off 
the  car  into  the  darkness  without  looking  to  see  if  there 
was  any  platform  there;  that  there  was  a  platform  180 
feet  long  on  the  south  side  of  appellant's  tracks;  that 
there  were  gates  on  both  sides  of  the  platform  of  the  cars 
used  by  appellant  at  the  time  appellee  was  injured. 

It  is  not  found  that  in  the  darkness  and  in  the  absence 
of  a  light  appellee  could  have  seen  anything  of  the 
station  platform  by  stopping  on  the  platform  of  the  car 
to  look,  or  that  the  gates  with  which  the  platform  of  the 
car  was  provided  were  closed,  or  that  there  were  any 
barriers  or  guards  erected  on  or  along  the  north  edge  of 
the  trestle  work,  or  that  there  was  anything  to  indicate 
to  appellee  that  he  should  not  alight  at  that  place,  except 
the  fact  that  the  night  was  dark  and  he  was  in  ignorance  of 
the  situation  and  surroundings.  Neither  is  it  found  that 
appellee  did  not,  under  the  circumstances,  exercise  due 
and  ordinary  care. 

We  do  not  decide  that  all  of  these  findings  were  nec- 
essary to  a  recovery  on  the  part  of  appellant,  notwith- 
standing the  general  verdict,  but  we  do  decide  that  on 
the  answers  as  returned  to  the  interrogatories  there  is  not 
such  irreconcilable  conflict  between  them  and  the  gen- 
eral verdict  as  would  justify  the  rendition  of  judgment 
thereon  contrary  to  the  general  verdict. 

We  find  no  reversible  error  in  the  record. 

Judgment  affirmed. 

Ross,  J.,  absent. 

Filed  Feb.  13, 1894. 

Dissenting  Opinion. 

Reinhard,  J. — I  am  of  the  opinion  that  it  appears, 
both  from  the  evidence  and  the  answers  of  the  jury  to 
Vol.  9—15 
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the  interrogatories,  that  the  appellee  was  guilty  of  con- 
tributory negligence,  if,  indeed,  any  negligence  has  been 
shown  on  the  part  of  the  appellant.  For  this  reason  I 
can  not  agree  with  the  conclusion  reached  in  the  pre- 
vailing opinion. 
Filed  Feb.  18, 1894. 


No.  1,077. 

The  State  v.  Cleveland,  Cincinnati,  Chicago  and  St. 
Louis  Railway  Company. 

Supreme  Court. — Jurisdiction. — Constitutionality  of  Statute. — ^The  Su- 
preme Court  has  jurisdiction  of  all  appeals  \^here  the  constitational- 
ity  of  a  statute  is  involved. 

From  the  Decatur  Circuit  Court. 

D.  A.  Myers,  D.  Wilson,  S.  A.  Bonner,  M.  D.  TachM 
and  B.  F.  Bennett,  for  appellant. 

/.  T.  Dye,  B.  K.  Elliott,  W.  F.  Elliott  and  C.  Ewing, 
for  appellee. 

Per  Curiam. — ^This  proceeding  was  instituted  by  the 
State  against  the  appellee  upon  afiBdavit  and  information 
filed  by  the  prosecuting  attorney,  under  and  by  virtue  of 
sections  1  and  2,  of  an  act  approved  March  1,  1891,  Acts 
1891. 

The  sustaining  of  appellee's  motion  to  quash  the  afiB- 
davit and  information  is  the  only  error  assigned. 

The  appellee's  counsel  seek  to  sustain  the  ruling  of 
the  circuit  court  upon  the  contention  that  the  statute 
upon  which  the  prosecution  is  founded  is  unconstitu- 
tional and  invalid,  and  have,  for  that  reason,  filed  the 
proper  motion  to  transfer  the  cause  to  the  Supreme  Court. 


NOVEMBER  TERM,  1893.  227 

. ft 

Rockebrandt  v.  The  City  of  Madison. 

. ..     ■■  1. 1  > 

We  are  of  opinion  that  this  motion  must  be  sustained. 
Benson,  Admr.,  v.  Christian,  2  Ind.  App.  599,  129  Ind. 
535. 

The  clerk  is,  therefore,  ordered  to  transfer  the  cause  to 
the  docket  of  the  Supreme  Court. 

FUed  Feb.  20,  1894. 


No.  1,081. 
Rockebrandt  hd-  The  City  of  Madison. 

Municipal  Corporation. — City, — Power  to  Make  Contracts, — Liability 
for  Breach  of. — Lighting  of  Streets. — Employes. — A  city  has  the  power 
to  operate  a  plant  of  its  own  for  the  purpose  of  lighting  its  streets, 
and  consequently  it  has  the  power  to  purchase  all  the  materials, 
and  employ  all  the  labor  necessary  for  carrying  it  on.  The  right  to 
employ  labor,  etc.,  is  among  the  general  discretionary  powers,  which 
are  not  subject  to  judicial  control  except  in  cases  of  fraud,  or  where 
it  is  shown  that  such  discretion  has  been  grossly  abused  to  the 
detriment  of  public  interests ;  and  such  contracts,  when  they  do  not 
come  within  these  exceptions,  will  be  upheld. 

From  the  Jefferson  Circuit  Court. 

C.  A.  Korbly  and  W.  0.  Ford,  for  appellant. 

S.  J.  Bear  and  G.  E,  Walker,  for  appellee. 

Ross,  J. — ^The  appellant  brought  this  action  to  recover 
damages  for  the  breach  of  a  contract,  alleging  that  the 
appellee,  through  her  common  council,  employed  him  as 
a  lineman  for  its  electric  light  system  for  the  term  of 
three  years  from  the  15th  day  of  April',  1892,  for  which 
services  he  was  to  receive  fifty  dollars  per  month. 

It  is  also  alleged  that  the  appellant  had  been  in  the 
appellee's  service  in  the  same  capacity  for  three  years 
preceding  the  execution  of  the  contract  sued  on,  it  being 
but  a  renewal  of  the  previous  contract  under  which  he 
had  been  working. 
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It  is  also  alleged  that  he  entered  upon  his  duties  un- 
der the  contract,  and  was  performing  the  same  pursuant 
to  the  terms  of  the  contract  when  the  appellee  repudiated 
the  contract  and  refused  to  be  bound  thereby. 

The  complaint  also  contains  the  proper  allegation  with 
reference  to  appellant's  ability  and  willingness  to  per- 
form his  part  of  the  contract  and  the  appellee's  refusal 
to  permit  him  to  comply  therewith. 

There  are  two  paragraphs  of  the  complaint,  to  the  first 
of  which  a  demurrer  was  originally  overruled,  and  to  the 
second,  a  demurrer  sustained;  the  demurrer  to  the  first 
paragraph  was  sustained  later,  and  these  rulings  are  the 
only  questions  presented  by  the  record. 

The  only  material  question  urged  by  the  appellant,  and 
which  we  need  consider  in  determining  the  suflSciency  of 
the  complaint,  is:  Did  appellee,  through  its  common 
council,  have  power  to  make  the  contract  sued  on? 

A  municipal  corporation  is  a  creature  of  the  statute,  a 
body  politic,  specially  chartered  by  the  State  or  organ- 
ized under  general  legislative  authority,  and  while  it 
may,  unless  restricted  by  its  charter  or  legislative  enact- 
ment, make  all  contracts  necessary  to  enable  it  to  carry 
out  the  powers  conferred  upon  it,  yet,  if  the  mode  of 
proceeding  is  prescribed,  or  the  powers  generally  limited, 
such  mode  must  be  strictly  pursued,  and  such  contracts 
must  be  within  the  limit. 

As  said  by  the  court,  in  City  of  Indianapolis  v*  Indi- 
anapolia  Gas,  etc,  Co.,  66  Ind.  396:  .  "A municipal  cor- 
poration, not  having  either  body,  limbs,  feet  or  hands,  but 
being  merely  a  legal  entity,  can  not  execute  its  own  acts, 
nor  administer  its  own  afiPairs.  To  do  this  it  must  em- 
ploy persons,  other  corporations,  or  agencies  of  some 
kind,  and  to  employ  them  and  to  agree  to  pay  them  is 
to  make  a  contract;  and  if  it  could  not  make  such  con- 
tracts, and  was  not  bound  thereby,  it  could  not  carry  on 
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the  purposes  or  attain  the  objects  for  which  it  was  es- 
tablished." 

Under  the  act  of  March  3,  1883  (R.  S.  1894,  section 
4301),  the  common  council  of  any  city  of  this  State,  in- 
corporated either  under  the  general  act  for  the  incorpo- 
ration of  cities,  or  under  a  special  charter,  has  power  to 
light  its  streets,  alleys  and  other  public  places  with  elec- 
tric lights,  and  may  either  contract  with  other  corpora- 
tions, or  with  individuals,  for  such  lighting,  or  may  op- 
erate their  own  plants.  Rushville  Gas  Co.  v.  City  of 
RushvUle,  121  Ind.  206;  City  of  Crawfordsville  v.  Braden, 
130  Ind.  149. 

The  corporation  possessing  the  power,  as  it  does, 
either  to  contract  with  other  corporations  or  individuals, 
for  the  lighting  of  its  streets,  or  to  own  and  operate  a 
plant  of  its  own  for  that  purpose,  has  the  power,  also,  to 
purchase  all  the  materials  and  employ  all  the  labor  nec- 
essary for  carrying  it  on.  The  right  to  purchase  such 
materials  and  employ  t)ie  required  labor  is  a  matter  ex- 
clusively within  the  sphere  of  its  general  discretionary 
powers,  and  is  not  subject  to  judicial  intervention  or 
control  except  in  cases  of  fraud  or  when  it  is  shown  that 
such  power  or  discretion  is  being  grossly  abused  to  the 
detriment  or  oppression  of  the  public  rights  or  interests. 
Upon  this  principle,  a  contract  made  by  a  city,  which 
does  not  show  on  its  face,  that  it  is  oppressive,  will  not 
be  overthrown  by  the  courts,  unless  fraud  is  shown  in 
its  making  or  object. 

Many  authorities  have  been  cited  by  both  the  appel- 
lant and  the  appellee,  which  each  party  relies  upon  as 
decisive  of  the  question  here  involved,  and  yet,  although 
they  have  had  great  weight  with  the  court  in  the  decis- 
ion of  this  case,  they  are  not  decisive  of  it.  We  deem  it 
unnecessary  to  cite  each  case  and  draw  the  distinction  be- 
tween it  and  the  case  under  consideration,  for  it  would 
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subserve  no  good  purpose,  and  would  very  materially 
lengthen  this  opinion. 

From  the  facts  alleged  in  this  complaint,  the  appellant 
was  employed  by  the  appellee  as  a  lineman  for  a  term 
of  three  years  from  April  15,  1892,  and  that  he  entered 
upon,  and  was  performing,  the  duties  wTiich  he  contracted 
to  perform,  and  that  while  in  the  performance  of  such 
duties,  under  said  contract,  the  appellee  ' 'notified  him 
that  it  would  not  be  bound  by  said  contract,  and  that  it 
had  repudiated  all  and  every  part  of  the  same.'' 

Although  neither  paragraph  of  the  complaint  is  as 
specific  as  is  necessary  to  a  clear  understanding  of  the 
facts  relative  to  the  performance  of  appellant's  duties 
under  the  contract,  the  length  of  time  he  had  been  per- 
forming such  duties  when  prevented  by  the  appellee,  and 
the  nature  and  extent  of  his  injury,  yet  we  think  it  states 
a  cause  of  action  entitling  him  to  some  relief;  hence,  the 
court  erred  in  sustaining  the  demurrer  to  each  paragraph 
thereof. 

Judgment  reversed,  with  instructions  to  overrule  the 
demurrer  to  each  paragraph  of  the  complaint,  and  for 
further  proceedings  not  inconsistent  with  this  opinion. 

Filed  Feb.  U,  1894.  • 


No.  957. 
City  of  Bloomington  v,  Rogers. 

Pleading . — Indefiniteness. — Remedy . — Motion . — Practice . — ^The  remedy 
for  a  general  or  indefinite  allegation  in  a  pleading  is,  generally,  by 
motion  to  make  more  specific. 

Special  Verdict. — Recovery. —  Ultimate  Facts, — Not  Aided  by  Intend- 
ment.— Judgment. — In  determining  the  sufficiency  of  the  facts  found 
to  sustain  the  judgment,  the  appellate  tribunal  can  consider  only 
the  ultimate  facts  properly  found,  disregarding  evidentiary  facts, 
legal  conclusions,  and  matters  not  within  the  issues ;  and  to  entitle 
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the  party  having  the  onus  to  a  judgment,  the  special  verdict  must 
contain  a  finding  of  every  fact  necessary  to  sustain  a  judgment,  for 
nothing  will  be  taken  by  intendment. 
Municipal  Corporation. — City,— Defective  Street, — Personal  Injury. — 
Contributory  Negligence, — Where  a  person  knows  of  the  dangerous 
condition  of  a  street,  and  yet,  in.  the  night  time,  when  it  is  dark,  pro- 
ceeds to  travel  thereon  when  the  exact  location  of  the  dangerous 
portion  can  not  be  ascertained,  he  does  so  at  his  own  peril. 

From  the  Monroe  Circuit  Court. 

J.  C.  Batman  and  H,  C.  Duncan,  for  appellant. 
J.  R.  East  and  R,  G.  Miller,  for  appellee. 

Ross,  J. — ^The  appellee  brought  this  action  to  recover 
damages  for  injuries  sustained  by  falling  into  an  open 
and  unprotected  ditch  in  the  course  of  construction  along 
one  of  appellant's  streets. 

The  first  ruling  complained  of  is  the  ruling  on  the  de- 
murrer to  the  complaint.  That  part  of  the  complaint 
containing  the  gist  of  the  action,  and  which  appellant 
insists  is  insufficient,  is  as  follows: 

"That  in  said  city  there  is  what  is  known  as  Madison 
street,  which  extends  from  First  street  to  Eleventh  street 
northward,  but  prior  to  the  23d  day  of  September,  1892, 
the  defendant  caused  said  Madison. street  to  be  improved, 
and  caused  a  deep  ditch  12  feet  wide  and  6  feet  deep  to 
be  run  along  on  the  west  side  of  said  Madison  street,  be- 
tween Third  and  Fourth  streets,  which  run  east  and  west 
through  said  city,  said  ditch  so  made  and  erected  being 
built  up  with  perpendicular  stone  walls  in  a  dangerous 
and  unsafe  manner  to  persons  passing  over  said  street 
and  sidewalk  on  the  same;  that  the  said  defendant,  long 
prior  to  the  said  23d  day  of  September,  1892,  carelessly 
and  negligently  constructed  said  ditch  and  walls,  and 
carelessly  and  negligently  maintained  said  ditch  in  a 
dangerous  and  unsafe  manner,  in  this,  to  wit,  that  it 
wholly  failed  to  place  any  guard  rails  on  either  side  of 
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said  ditch  to  keep  persons  traveling  over  said  street  from 
falling  into  the  same,  when  traveling  said  street  in  the 
darkness  of  the  night;  that  said  defendant  also  carelessly 
and  negligently  failed  to  keep  any  lights,  or  other  danger 
signal,  in  the  vicinity  of  said  ditch,  to  guard  persons 
traveling  over  said  street  from  falling  into  said  ditch,  and 
plaintiff  further  alleges  that  long  prior  to  the  grievances 
hereinafter  alleged,  to  wit,  on  the  23d  day  of  September, 
1892,  said  ditch  so  constructed  in  the  manner  herein 
set  forth,  the  defendant  had  full  knowledge  that  said 
ditch,  so  erected  and  maintained,  was  dangerous  and  un- 
safe  to  foot  passengers  who  passed  by  and  near  the  same; 
that  on  said  23d  day  of  September,  1892,  this  plaintiff, 
while  passing  on  the  west  side  of  said  ditcl^i  between 
Third  and  Fourth  streets,  at  the  hour  of  ten  o'clock  at 
night  of  said  day,  and  while  endeavoring  to  go  to  her 
home  in  a  careful  and  guarded  manner,  and  without  any 
knowledge  and  without  being  able  to  see  the  location  of 
said  ditch,  without  any  fault  on  her  part  whatever,  and 
without  the  aid  of  any  lights  or  guard  rails,  she  stepped 
and  fell  to  the  bottom  of  said  ditch,  a  distance  of  six 
feet." 

The  insistence  of  appellant  is  that  there  is  no  allega- 
tion in  the  complaint,  that  the  appellee  was  ignorant  of 
the  condition  of  the  street  and  the  unprotected  condition 
of  the  ditch.  In  this  respect  we  think  the  complaint 
sufficient.  It  is  alleged  that  the  appellee,  "while  en- 
deavoring to  go  to  her  home  in  a  careful  and  guarded 
manner  and  without  knowledge  and  without  being  able 
to  see  the  location  of  said  ditch,"  fell  into  said  ditch  and 
was  injured.  The  allegation  as  to  want  of  knowledge  is 
somewhat  general  and  indefinite,  but  if  not  sufficiently 
specific  appellant's  remedy  was  by  a  motion  to  make  the 
allegation  more  specific. 
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On  a  trial  of  the  cause  the  jury  returned  a  special  ver- 
dict as  follows: 

"We  find  that  on  the  23d  day  of  September,  1892,  the 
defendant  was  a  municipal  corporation,  incorporated  un- 
der the  laws  of  the  State  of  Indiana,  and,  as  such,  had 
control  and  management  of  the  streets  and  sidewalks  of 
said  city. 

"We  further  find  that  on  said  23d  day  of  September, 
1892,  there  was  in  said  city  of  Bloomington  a  street 
known  as  Madison  street,  which  ran  north  and  south, 
and  crossed  both  Third  and  Fourth  streets,  which  said 
last  named  streets  ran  east  and  west  through  said  city, 
and  that  plaintiff's  residence  was  on  the  corner  of  Third 
and  Madison  streets  and  on  the  west  side  of  said  Madi- 
son street. 

"We  further  find  that  said  defendant,  prior  to  said 
23d  day  of  September,  1892,  had  improved  said  Madi- 
son street,  and  had  dug  and  constructed  a  ditch  jibout  12 
feet  wide  and  5>2  feet  deep  on  the  west  side  of  said  Madi- 
son street,  between  Third  and  Fourth  streets,  which 
ditch  extended  about  100  feet  north  and  south,  and 
parallel  with  the  sidewalk  running  north  and  south 
from  plaintiff's  residence. 

"We  further  find  that  in  construction  of  said  ditch, 
the  east  and  west  walls  of  the  same  were  built  per- 
pendicular of  stone  to  a  height  about  equal  to  the  sur- 
face of  the  ground  of  the  pavement  west  thereof,  and 
that  no  bannisters  or  guard  rails  had  been  placed  on 
either  side  of  said  ditch  to  protect  travelers  from  falling 
into  the  same,  and  had  failed  and  neglected  to  place  any 
lights  or  danger  signals  near  said  ditch,  so  that  persons 
might  see  the  same  in  the  darkness  of  the  night,  and  that 
while  thus  unprotected  said  ditch  was  dangerous  and 
unsafe  to  persons  passing  by  it  in  the  night  time,  and 
that  said  defendant  and  its  officers  had  knowledge,  or 
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with  reasonable  diligence  could  have  known,  the  manner 
of  the  construction  of  said  ditch,  and  its  unsafe  condi- 
tion on  the  said  23d  day  of  September,  1892,  and  prior 
thereto. 

*'We  further  find  that  the  pavement  west  of  said  ditch, 
leading  north  from  plaintiff's  residence,  was  six  feet  wide, 
when  laid,  and  was  the  most  direct  and  convenient  way 
for  plaintiff  to  travel  in  going  northeastward  across  said 
Madison  street,  and  returning  to  and  from  the  business 
portion  of  said  city,  and  the  width  of  the  pavement 
grounds,  between  the  west  wall  of  said  ditch  and  the  em- 
bankment on  the  west,  was  11  feet  and  the  distance  from 
said  bridge  north  of  said  Brogan's  residence  wad  abont 
15  feet,  and  we  find  that  on  said  23d  day  of  September, 
1892,  the  defendant  was  also  improving  said  pavement 
west  of  said  ditch,  and  had  hauled  dirt  and  partially 
leveled  the  same  down  preparatory  to  putting  down  pave- 
ment, to  a  width  of  about  11  feet.  And,  at  the  west  line 
of  said  dirt,  had  left  an  embankment  of  about  2H  feet, 
sloping  down  to  the  lot  west  thereof,  said  embankment 
extending  about  100  feet  north  of  said  plaintiff's  resi- 
dence. 

**We  further  find  that  on  said  23d  day  of  September, 
1892,  the  plaintiff  left  her  home  in  the  evening,  while 
it  was  yet  light,  and  went  northward  over  said  pavement 
ground  parallel  with  said  ditch  on  a  bridge  over  the 
same,  north  of  the  residence  of  one  John  Brogan,  whose 
residence  was  then  on  the  lot  immediately  north  of  plain- 
tiff's lot,  and  west  of  said  ditch  and  pavement  ground; 
that  she  went  to  the  southeast  corner  of  the  public  square 
and  business  portion  of  said  city;  that  she  returned  from 
the  north  about  nine  o'clock  at  night,  when  it  was  dark, 
of  said  day,  and  stopped  at  the  east  window  of  the  resi- 
dence of  said  Brogan,  from  which  window  a  lamp-light 
shone  out  eastward  over  said  pavement  in  front  of  said 
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residence;  that  the  plaintiff,  at  said  time,  had  reasonably 
good  eyesight,  and  started  from  said  residence  southward 
on  and  along  said  pavement  ground,  and  attempted  to 
walk  carefully  to  her  house,  while  the  night  was  dark, 
but  by  reason  of  the  darkness  of  the  night,  and  there  be- 
ing no  guard  rails  on  the  west  side  of  said  ditch  at  a 
point  twenty-three  feet  south  of  said  window,  and  there 
being  no  lights  or  other  danger  signals  by  which  she 
could  see  the  location  of  said  ditch  and  the  walks  thereof, 
she  stepped  over  the  west  wall  and  fell  to  the  bottom  of 
said  ditch,  breaking  her  left  arm  and  wrist,  injuring  her 
shoulder  and  chest,  and  permanently  disabling  her,  and 
rendering  her  unable  to  follow  her  usual  work  and  la- 
bor. 

'*We  further  find  that  on  and  prior  to  said  23d  day  of 
September,  1892,  the  plaintiff  had  knowledge  that  the 
defendant  had  constructed  said  ditch  in  said  Madison 
street,  and  that  the  said  ditch  was  visible  and  avoidable 
in  the  day  time,  but  that  in  the  night  time,  when  dark, 
its  exact  location  could  not  be  told  by  persons  traveling 
said  street,  and  that  at  the  time  plaintiff  received  her 
said  injuries,  she  did  not  know  she  was  in  the  immedi- 
ate vicinity  of  the  west  wall  of  said  ditch. 

'*We  further  find  that  the  only  street  leading  to  the 
business  portion  of  said  city  of  Bloomington,  except 
Madison  street,  is  what  is  known  as  Third  street,  which 
leads  eastward  from  plaintiff's  residence,  and  the  south 
aide  thereof;  which,  at  the  time  of  plaintiff's  injury,  was 
rough,  uneven,  and  elevated  above  the  level  of  plaintiff's 
lot,  and  which,  to  be  reached,  an  embankment  of  about 
three  and  one-half  feet  would  have  to  be  climbed,  and  a 
bridge  crossed,  and  a  street  that  plaintiff  did  not  usually 
travel,  and  one  on  which  plaintiff's  residence  did  not 
front. 

"We  further  find  that  the  plaintiff,  at  the  time  of  her 
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injury,  and  prior  thereto,  had  no  knowledge  of  the 
dangerous  situation  and  condition  of  said  ditch,  and  did 
no  act  to  bring  about  her  injury  further  than  herein  set 
forth,  and  that  she  received  said  injury  without  any 
fault  on  her  part,  and  by  reason  of  the  negligence  of  the 
defendant. 

*'We  further  find  that  Third  street,  leading  east  from 
plaintiff's  residence,  on  the  23d  day  of  September,  1892, 
had  no  brick  walk,  and  none  of  any  kind  except  a  diag- 
onal bridge,  and  that  the  east  side  of  said  Madison  street, 
for  about  147  feet  east,  had,  just  south  of  the  sidewalk, 
a  ditch,  about  four  or  five  feet  deep  and  twelve  feet  wide, 
without  guard  rails,  and  no  lights  or  danger  signals  to 
indicate  the  locality  of  said  ditch/' 

It  is  necessary,  in  order  that  the  appellee  be  entitled 
to  judgment,  that  the  verdict  contain  a  finding  of  every 
fact  to  sustain  every  material  allegation  of  her  complaint. 
The  facts  must  show,  among  other  things,  that  the  ap- 
pellant was  negligent,  and  that  such  negligence  resulted 
in  injury  to  appellee,  and  that  she  did  not  contribute  to 
her  own  injury.  In  determining  the  suflSciency  of  the 
facts  found  to  sustain  the  judgment,  we  can  consider 
only  the  ultimate  facts  properly  found,  disregarding  evi- 
dentiary facts,  legal  conclusions  and  matters  not  within 
the  issues.  Pittsburgh,  etc,  R.  R.  Co.  v.  Spencer,  98 
Ind.  186;  Indianapolis,  etc.,  R.  W.  Co.  v.  Bush,  101 
Ind.  582;  Indiana,  etc.,  R.  W.  Co.  v.  Barnhart,  115  Ind. 
399;  Chicago,  etc.,  R.  W.  Co.  v.  Burger,  124  Ind.  275; 
Perkins  v.  Hay  ward,  124  Ind.  445;  Cook  v.  McNaugtUon, 
128  Ind.  410. 

And  it  is  well  settled  that  while  it  is  the  province  of 
the  court  to  apply  the  law  to  the  facts  found,  and  to 
draw  the  proper  legal  inferences,  it  can  not  draw  infer- 
ences of  fact.  In  order  to  entitle  the  party  having  the 
burden  of  the  issue  to  a  judgment,  the  verdict  must  con- 
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tain  a  finding  of  every  fact  necessary  to  sustain  a  judg- 
ment, for  nothing  will  be  taken  by  intendment. 
Bucfianan  v.  Milligan,  108  Ind.  433;  Cook  v.  Mc- 
NaugMon,  supra. 

It  is  conceded,  and  we  think  correctly,  that  the  facts 
found  show  the  appellant  to  have  been  negligent  in  leav- 
ing an  open  ditch,  of  the  kind  described  in  the  verdict, 
in  one  of  its  streets,  unguarded  and  without  lights  or 
warning  to  notify  pedestrians  of  its  dangerous  cqndition. 
The  appellant  insists,  however,  that  the  facts  found  fail 
to  show  that  the  appellee  had  no  knowledge  of  its  dan- 
gerous condition,  and,  further,  that  her  own  negligence 
caused,  or  contributed,  to  her  injury. 

It  is  a  familiar  rule  of  law  that  a  traveler  is  not  bound 
to  forego  the  use  of  a  public  street  or  highway,  simply 
because  it  is  in  a  defective  condition,  unless  it  is  in  such 
a  condition  that  by  using  it  injury  would,  in  all  proba- 
bility, result  therefrom,  and  the  person  so  using  it  had 
knowledge  of  its  condition.  Town  of  Gosport  v.  Evans, 
112  Ind.  133,  and  cases  cited. 

The  presumption  raised  by  the  law  that  the  public  of- 
ficers have  performed  their  duty,  and  that  the  highway 
is  in  a  reasonably  safe  condition  for  travel,  casts  the 
burden  upon  one  injured  by  reason  of  the  defective  con- 
dition of  the  highway  to  allege  and  prove,  not  only  that 
it  was  defective,  and  that  such  defects  caused  the  injury, 
but  that  he  used  care  commensurate  with  the  danger 
naturally  attendant  with  its  use  in  that  condition. 

For  one  who  knows  of  the  dangerous  condition  of  a 
street  must,  in  the  use  of  such  street,  exercise  care  com- 
mensurate with  the  danger  to  be  encountered  thereby. 
And  if  he  knows  that  it  is  so  dangerous  that  to  use  it  will 
probably  result  in  injury,  if  he  proceeds  he  assumes  the 
risk.  It  is  well  settled  that  when  there  is  known  danger, 
whoever  encounters   it  voluntarily  and    unnecessarily, 
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can  not  be  regarded  as  exercising  ordinary  prudence,  and 
does  so  at  his  own  risk.  Ray  Neg.  Imposed  Duties,  p. 
129;  Corlett  v.  City  of  Leavenworth,  27  Kan.  673. 

It  is  only  when  the  street  is  in  such  condition,  that,  by 
the  exercise  of  care,  it  can  be  used  by  one  without  his  be- 
ing injured,  that  he  may  proceed.  When  he  knows  that 
by  using  it  injury  will  befall  him,  he  proceeds  at  his  peril. 
If  the  place  is  dangerous  and  the  peril  is  imminent,  he 
should  not  risk  encountering  it.  Knowledge  of  the  dan- 
ger peaces  him  within  the  purview  of  the  law  that  he 
must  exercise  care  proportionate  to  the  danger  to  be  en- 
countered. If  the  danger  is  so  great  that  no  degree  of 
care  on  his  part  will  protect  him  from  injury,  he  proceeds 
knowing  the  risk  is  his  own. 

This  language,  used  by  Mitchell,  J.,  in  the  case  of 
I  Town  of  Goaport  v.  Evans,  dupra,  was  approved  in  the 

case  of  City  of  Fort  Wayne  v.  Breese,  123  Ind.  581,  viz: 
Although  * 'ordinary  care  requires  that  a  person  should 
not  unnecessarily  undertake  to  pass  a  place  which  he 
knows  can  not  be  passed  without  incurring  a  hazard  that 
prudent  men  would  not  incur.  Where  the  place  is 
known  to  be  so  dangerous  that  it  can  not  be  passed  with- 
out great  risk  of  injury  it  is  negligence  to  attempt  to 
pass  it.''  City  of  Richmond  v.  Mulholland,  116  Ind.  173; 
President,  etc.,  of  Town  of  Mount  Vernon  v.  DusoucheXt, 
2  Ind.  586;  Riest  v.  City  of  Goshen,  42  Ind.  339. 

''One  who  voluntarily  goes  upon  a  structure  with  full 
knowledge  of  its  dangerous  condition,  and  of  the  perils 
attending  the  venture,  will  be  deemed  to  have  done  so  at 
his  own  risk."     Morrison  v.  Board,  etc.,  116  Ind.  431. 

It  is  true  that  the  jury  find  that  the  appellee  had  rea- 
sonably good  eyesight,  and  that  she  "attempted  to  walk 
carefully,"  but  that  on  account  of  the  darkness  and  the 
want  of  rails  or  guards,  and  because  there  were  no  lights 
to  indicate  the  dangerous  places  in  the  street,  she  was  in- 
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jured,  yet  the  jury  also  find  that  she  '*had  knowledge 
that  the  defendant  (appellant)  had  constructed  said  ditch 
in  said  Madison  street^  and  that  the  said  ditch  was  visi- 
ble and  avoidable  in  the  day  time,  but  that  in  the  night 
time,  when  dark,  its  exact  location  could  not  be  told  by 
persons  traveling  said  street.'* 

If  she  knew,  as  the  jury  find,  the  dangerous  condition 
of  the  street,  and  that  ''in  the  night  time,  when  dark,  its 
exact  location  could  not  be  told  by  persons  traveling  said* 
street,"  and  she  proceeded  without  ascertaining  its  loca- 
tion, she  did  so  at  her  own  peril.  She  knew  it  was  in 
the  street,  and  she  knew  that  when  it  was  dark  she  could 
not  see  it,  hence  she  had  no  right  to  cast  herself  upon  it. 

**One  who  knows  of  a  dangerous  obstruction  in  a 
street  or  sidewalk,  and  yet  attempts  to  pass  it,  when,  on 
account  of  darkness,  or  other  hindering  causes,  he  can 
not  see  it  so  as  to  avoid  it,  takes  the  risk  upon  himself." 
Ray  Neg.  Imposed  Duties,  p.  129;  President,  etCy  of 
Town  of  Mount  Vernon  v.  Dusouchetty  supra;  Bruker  v. 
Tovmof  Covington y  69  Ind.  33;  Town  ofGosport  v.  Evans , 
swpra. 

The  theory  of  the  complaint  is  that  the  appellee  was 
injured  without  fault  on  her  part  contributing  thereto. 
It  was  necessary  for  the  appellee  to  prove  aflSrmatively 
that  she  did  not  contribute  to  her  injury.  The  facts 
found  failed  to  show  affirmatively  that  she  was  free  from 
contributory  negligence. 

Judgment  reversed,  with  instructions  to  grant  a  new 
trial. 

FUed  Feb.  13, 1894. 
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No.  1,079. 

Thb  Louisville,  Evansville  and  St.  Louis  Consoli- 
dated Railroad  Company  v.  Bean. 

Railroad. — Passenger  Alighting  from  Moving  Train, — Personal  Injury. 
— Contributory  Negligence, — Instructions  to  Jury, — In  an  action  by 
one  for  personal  injuries  received  while  stepping  from  a  moving 
train,  the  court  refused  to  instruct  the  jury  that  *  *One  who  jumps  from 
a  train,  not  to  avoid  impending  peril,  but  to  avoid  being  carried  be- 
yond his  station,  is  guilty  of  negligence,  and  can  not  recover  for  in- 
juries sustained  thereby,"  and,  also,  that  "If  the  jury  find  that  the 
plaintiff  undertook  to  get  off  the  train  after  it  began  to  move,  he  was 
guilty  of  contributory  negligence,  and  can  not  recover."  There  was 
no  error  in  refusing  to  give  such  instructions,  such  action  on  the 
part  of  the  passenger  not  necessarily  being  negligence  per  se. 

From  the  Warrick  Circuit  Court. 

J,  E.  Iglehart  and  E.  Taylor ,  for  appellant. 

W.  A.  Traylor  and  W.  S.  Hunter,  for  appellee. 

Gavin,  J. — Appellee,  a  passenger  upon  appellant's 
train,  while  getting  off  the  car  at  his  station,  fell  to  the 
ground  and  was  injured,  as  he  alleges,  by  reason  of  an 
insufficient  platform  and  the  appellant's  carelessness  and 
negligence  in  suddenly  starting  the  train  as  he  was  in  the 
act  of  getting  off,  without  allowing  him  a  reasonable  time 
to  reach  the  platform. 

Over  appellant's  motion  for  a  new  trial,  and  exception, 
judgment  was  rendered  in  favor  of  appellee. 

The  only  questions  presented  to  us  relate  to  the  in- 
structions. 

The  want  of  skill,  if  any,  on  the  part  of  appellant's 
servants,  was  properly  in  issue  under  the  general  charge 
of  negligence. 

In  Shear.  &  Red.  on  Neg.,  section  3,  it  is  said: 
"Negligence,  constituting  a  cause  of  civil  action,  is  such 
an  omission,  by  a  responsible  person,  to  use  that  degree 
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of  care,  diligence  and  skill  which  it  was  his  legal  duty 
to  use  for  the  protection  of  another  person  from  injury, 
as,  in  a  natural  and  continuous  sequence,  causes  unin- 
tended damage  to  the  latter." 

So,  also,  in  Heaven  v.  Pender,  11  Q.  B.  Div.  503:  ''Ac- 
tionable negligence  consists  in  the  neglect  of  the  use  of 
ordinary  care  or  skill  towards  a  person  to  whom  the  de- 
fendant owes  the  duty  of  ordinary  care  and  skill,  by 
which  neglect  the  plaintiff  has  suffered  injury  to  his 
person  or  property." 

Whether  the  evidence  presented  to  the  jury  made  out 
a  case  of  want  of  skill  upon  the  part  of  the  company's 
servants  to  properly  manage  the  train,  or  a  failure  to 
use  and  apply  that  skill  which  they  really  possessed,  was 
for  the  jury  to  determine. 

There  was  evidence  tending  to  show  that  the  train  was 
in  motion  when  appellee  stepped  from  the  car  step  to  the 
platform,  and  that  the  brakeman  called  to  him  not  to  get 
off.  The  brakeman  says  appellee  was  then  on  the  last, 
or  next  to  the  last,  step.  Appellee  says  the  cars  were 
stationary  until  just  as  he  stepped  off,  when  they  started; 
that  he  heard  some  one  call  to  him  not- to  get  off,  but 
that  he  was  then  in  motion  and  could  not  stop,  being 
just  in  the  act  of  leaving  the  car. 

A  part  of  one  instruction  asked,  reads  thus:  ''One 
who  jumps  from  a  train,  not  to  avoid  impending  peril, 
but  to  avoid  being  carried  beyond  his  station,  is  guilty 
of  negligence,  and  can  not  recover  for  injuries  sustained 
thereby." 

Another  reads:  "If  the  jury  find  that  the  plaintiff 
undertook  to  get  off  the  train  after  it  began  to  move,  he 
was  guilty  of  contributory  negligence,  and  can  not  re- 
cover." 

These  instructions  call  upon  us  to  determine  whether 
Vol.  9—16 
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or  not  it  is  necessarily  negligence  per  ae  for  a  passenger 
to  step  from  a  moving  car  to  the  platform,  however  slight 
the  motion  may  be. 

Whatever  may  be  the  rule  adopted  in  other  jurisdic- 
tions, the  authority  of  the  decisions  in  our  own  State 
must  be  held  to  adjudge  the  proposition  against  appel- 
lant's contention. 

It  is  only  where  the  facts  are  undisputed  and  but  one  in- 
ference can  be  reasonably  drawn  therefrom,  that  the  court 
will  adjudge  negligence  or  contributory  negligence  as  a 
matter  of  law.  Cincinnati,  etc.,  R.  W.  Co.  v.  GraTneSj 
136  Ind.  39,  34  N.  E.  Rep.  714,  and  cases  cited;  Cit- 
izem'  Street  R.  R.  Co,  v.  Spahr,  7  Ind.  App.  23,  33  N. 
E.  Rep.  446,  and  cases  cited. 

As  early  as  Evansville,  etc,  R.  R.  Co.  v.  Duncan,  28 
Ind.  441,  our  Supreme  Court,  while  considering  an  in- 
struction similar  to  those  under  consideration,  said:  ''If 
the  leap  was  made  under  such  circumstances  that  a  per- 
son of  ordinary  caution  and  care  would  not  have  appre- 
hended danger  therefrom,  then  it  was  not  such  an  act  of 
carelessness  as  would  relieve  the  defendant  from  the  re- 
sponsibility otherwise  resting  upon  it." 

In  Jeffersonville,  etc,  R,  W.  Co.  v.  Hendricks,  Admr., 
41  Ind.  48  (66),  the  court  makes  this  declaration  con- 
cerning the  statement  of  a  former  decision:  '*  'It  is  care- 
lessness in  passengers  to  attempt  to  leave  the  train 
whilst  it  is  in  motion.'  It  seems  to  us  that  the  above 
proposition  of  law  was  too  broadly  stated,  and  should 
have  been  qualified." 

Again,  in  Louisville^  etc.,  R.  R.  Co.  v.  Crunk,  119  Ind. 
542,  it  is  held  that  "The  fact  that  a  person  voluntarily 
alights  from  a  moving  train  is  not  a  conclusive  pre- 
sumption of  negligence  on  his  part.  The  rate  of  speed 
the  train  has  acquired,  the  place,  and  all  the  circum- 
stances connected  with  the  alighting,  are  to  be  taken  into 
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consideration  in  determining  whether  or  not  the  person 
was  guilty  of  negligence  on  his  part  in  leaving  or  at- 
tempting to  leave  the  train." 

This  holding  is  approved  and  followed  in  Pennsylvania 
Co.  V.  Marion,  123  Ind.  415. 

There  is  also,  outside  of  our  State,  abundant  authority 
declaring  the  same  rule. 

Thus,  in  Beach  on  Cont.  Neg.,  section  147:  *'As  in 
the  case  of  boarding  a  railway  train  in  motion,  so  it  is 
held  not  contributory  negligence  per  se  for  a  passenger 
to  jump  off  a  train  which  is  moving. '^ 

In  Buswell  on  Pers.  Inj.,  section  158.  *'It  is  not 
necessarily,  as  matter  of  law,  negligent  for  a  passenger 
to  enter  or  leave  a  moving  train,  and  the  question 
whether  it  is  negligence  in  a  particular  case  will  depend 
upon  the  circumstances  of  danger  attending  the  act,  and 
the  special  justification  which  the  passenger  had  for  do- 
ing it.'' 

In  2  Am.  &  Eng.  Encyc.  of  Law,  762,  the  law  is  thus 
stated:  ''When  a  passenger,  not  having  been  set  down 
or  taken  up  at  the  station  to  or  from  which  the  railway 
has  contracted  to  carry  him,  is  injured  in  the  attempt  to 
board  or  leave  a  moving  train,  the  railway  is  liable  if  the 
person  injured  in  getting  on  or  off  the  train  did  not  in- 
cur a  danger  obviously  apparent  to  the  mind  of  a  reas- 
onable man.'' 

The  principle  announced  by  the  Indiana  cases  is  sup- 
ported, also,  by  Little  Rocky  etc,,  R,  W.  Co.  v.  Atkins ,  46 
Ark.  423;  St.  Louis ^  etc,  R.  R.  Co.  v.  Cantrell,  37  Ark. 
526;  Edgar  v.  Northern  R,  W.  Co.,  4  Ont.  (Can.)  201; 
Leslie  v.  Wabash,  etc.,  R.  W.  Co.,  88  Mo.  50;  New  York, 
etc.,  R.  R.  Co.  V.  Coulbourn,  69  Md.  360 

We  have  not  here  to  deal  with  a  case  where  the  train 
was  in  rapid  motion,  and  the  authorities  referred  to  by 
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appellant,  which  bear  upon  that  proposition,  are  not  ap- 
plicable. 

Neither  will  the  fact  that  the  brakeman  warned  ap- 
pellee while  on  the  step,  be  suflBcient  to  conclusively 
fix  negligence  upon  him,  in  the  light  of  his  evidence  that 
the  warning  came  too  late  to  be  of  any  service  to  him. 

We  are  forced  to  the  conclusion  that  there  was  no  error 
in  refusing  the  instructions  asked. 

Judgment  affirmed. 

Ross,  J.,  concurs  in  the  result. 

Filed  Feb.  14, 1894. 


No.  1,057. 

The  Toledo,  St.  Louis   and  Kansas  City  Railboad 
Company  v.  Cupp. 

Railboad. — Duty  to  Fence, — Exemption  from. — Burden  of  Proof, ^M- 
dition  to  a  City.— Lata  and  Fact.— The  fact  that  a  railroad  passes 
through  an  addition  to  a  city,  which  is  laid  out,  platted  and  divided 
into  lots  and  streets  and  alleys,  does  not  of  itself  absolve  the  com- 
pany from  the  duty  of  securely  fencing  in  its  track ;  for  wherever 
a  railroad  company  can  build  and  maintain  a  fence  to  inclose  its 
track  without  interfering  with  the  rights  of  the  public,  or  with  the 
free  use  of  private  property,  or  of  its  own  property,  then  it  is  bound 
to  maintain  a  fence.  And  the  burden  of  showing  that  a  railroad 
company  is  not  required  to  fence  its  track  at  a  given  point,  rests 
upon  the  railroad  company.  Where  a  fence  or  a  cattle-guard  would 
make  company's  track  and  right  of  M'ay  dangerous  to  its  eniployes 
in  a  high  degree,  or  to  a  considerable  degree,  exemption  from  fenc- 
ing might  be  ruled  as  a  matter  of  law,  but  such  question  is  usually 
a  mixed  question  of  law  and  fact. 

From  the  Adams  Circuit  Court. 
S.  0.  Bayless,  C.  G.  Guenther  and  C,  Browne  for  appel- 
lant. 

E.  R.  Wilson  and  /.  J.  Todd,  for  appellee. 
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LoTZ,  J. — ^The  appellee's  horses  entered  upon  the  ap- 
pellant's railroad  track  at  a  point  where  it  was  not  fenced, 
and  were  killed  by  the  engine  and  cars.  This  action 
was  brought  to  recover  their  value. 

The  cause  was  put  at  issue  by  the  general  denial,  tried 
by  the  court,  which,  at  the  instance  of  the  appellant, 
made  a  special  finding  of  the  facts,  stated  conclusions  of 
law,  and  rendered  judgment  against  the  appellant. 

The  only  question  in  controversy  is  whether  or  not 
the  appellant  was  required  by  law  to  fence  its  track  at 
the  point  where  the  horses  entered  upon  it. 

From  the  facts  as  found  by  the  court,  it  appears  that 
the  horses  entered  upon  the  track  at  a  point  within  the 
corporate  limits  of  the  city  of  Bluffton,  Indiana,  and 
within  a  subdivision  thereof  known  as  Burwell  and  Hall's 
addition  to  said  city,  which  addition  was  at  the  time  laid 
out  and  platted  into  lots,  streets,  and  alleys,  said  lots  be- 
ing of  various  sizes  and  the  streets  being  fifty  feet  wide, 
and  the  alleys  twelve  and  twenty-five  feet  wide.  Said 
addition  lies  immediately  west  of  the  Wabash  river,  and 
that  portion  of  it  through  which  the  appellant's  rail- 
road passed,  was  unoccupied  by  houses,  and  the  streets 
and  alleys  were  unimproved,  and  the  said  portion  was 
unenclosed  and  lay  out  in  a  common,  at  the  time  the 
horses  were  killed.  At  the  east  side  of  said  addition, 
appellant's  main  track  crosses  the  Wabash  river  on  a 
bridge.  On  the  west  side  of  said  addition,  appellant's 
main  track  is  crossed  by  the  main  track  of  the  Lake  Erie 
and  Western  Railroad.  The  distance  from  the  bridge 
west  to  the  point  where  said  railroads  cross  each  other 
is  1,000  feet.  Three  hundred  and  fifty  feet  west  from 
the  crossing  a  switch  starts  from  appellant's  main  track, 
and  extends  westward;  and  all  the  switches,  side  tracks, 
and  spurs  of  appellant's  railroad  in  said  city  were  then 
west  of  said  crossing,  and  there  was  then  no  side  track, 
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spur,  or  switch  on  the  appellant's  right  of  way  between 
said  crossing  and  the  river  bridge.  The  grade  of  the 
railroad  descends  slightly  from  the  crossing  to  the  bridge. 
The  horses  entered  upon  the  track  at  a  point  between 
lots  20  and  21,  not  on  a  street  or  alley,  and  between  the 
crossing  and  the  bridge,  and  were  struck  by  the  locomo- 
tive and  cars  and  killed  near  the  bridge.  No'  part  of 
the  right  of  way  and  railroad  track  between  the  crossing 
and  bridge  was  fenced.  The  loading  and  unloading  of 
freight  cars  and  the  shifting  and  switching  of  cars  on 
the  appellant's  railroad  in  said  city  were  done  west  of  the 
said  railroad  crossing.  The  main  track  between  said 
crossing  and  said  ''bridge  has  been  used  but  seldom 
for  that  purpose." 

**The  railroad  could  be  securely  fenced  and  cattle- 
guards  could  be  constructed  on  and  along  the  same  be- 
tween said  railroad  crossing  and  said  river  bridge,  with- 
out interfering  with  the  defendant  in  the  transaction  of 
business  on  said  road,  without  materially  increasing  the 
danger  to  trainmen,  and  without  materially  increasing 
the  liability  to  collisions  and  accidents  on  said  part  of 
said  railroad." 

The  length  of  an  ordinary  freight  train  on  said  road, 
at  that  time,  was  from  1,100  to  1,200  feet. 

The  fact  that  appellant's  railroad  passed  through  an 
addition  to  a  city  which  was  laid  out,  platted,  and  di- 
vided into  lots  and  streets  and  alleys,  did  not  of  itself  ab- 
solve the  railroad  company  from  the  duty  of  securely 
fencing  in  its  track,  for  wherever  a  railroad  company 
can  build  and  maintain  a  fence  to  enclose  its  track  with- 
out interfering  with  the  rights  of  the  public,  or  with  the 
free  use  of  private  property,  or  of  its  own  property,  then 
it  is  bound  to  maintain  the  fence,  whether  it  be  in  the 
country,  in  a  village,  in  a  town,  or  in  a  city.  Ohio^  etc., 
R.    W.  Co.  V.  Rowland,  50   Ind.   349    (354);    Wabash, 


NOVEMBER  TERM,  1893.  247 

The  Toledo,  St.  Louis  and  Kansas  City  Railroad  Company  v.  Cupp. 

R,  W.  Co,  V.  Forshee,  77  Ind.  158  (163);  Wabash,  etc, 
R.  W.  Co.  V.  TreU8,  96  Ind.  450  (452);  Ohio,  etc.,  R. 
W.  Co.  V.  Neady,  5  Ind.  App.  328. 

The  statute  in  terms  requires  a  railroad  company  to 
securely  fence  its  tracks  at  all  points,  but  the  courts  have 
held  such  requirement  unreasonable,  and  that  it  was  not 
the  legislative  intent  and  purpose  to  compel  the  com- 
pany to  fence  at  all  points  regardless  of  its  rights  and  the 
rights  of  the  public. 

The  courts  have  excepted  many  places  from  the  gen- 
eral terms  of  the  statute.  One  of  these  exceptions  is 
where  the  fencing  of  the  track  would  endanger  the  safety 
of  the  company's  employes.  The  adjudged  cases  hold 
that  the  company  is  liable  to  its  servants  if  it  negligently 
or  wrongfully  make  unsafe  and  dangerous  places  in  its 
track. 

In  Lake  Erie,  etc.,  R.  W.  Co.  v.  Kneadle,  94  Ind.  454, 
it  is  said:  ''Its  duty  with  respect  to  its  tracks  is  much 
the  same  as  that  to  which  it  is  held  respecting  its  ma- 
chinery.'^ 

This  court,  in  Indianapolis,  etc.,  R.  W.  Co.  v.  Clay,  4 
Ind.  App.  282,  gave  another  and  more  forcible  reason  why 
the  company  should  be  absolved  from  building  fences  or 
cattle-guards  at  such  places.  Crumpacker,  J.,  said:  ''In 
our  opinion  higher  and  more  humane  reasons  exist  for 
the  immunity.  The  law  does  not  require,  or  even  permit, 
one,  in  order  to  protect  the  property  of  another,  to  do  a 
thing  in  the  prosecution  of  a  legitimate  business,  which 
will  jeopardize  the  safety  of  human  life  or  limb.  It  is  a 
question  of  humanity  rather  than  of  dollars  and  cents.'' 

Appellant's  contention  is  that  the  special  findings 
show  that  the  track  between  the  railroad  crossing  and 
the  bridge  was  used  for  switching  purposes,  and  that 
fences  and  cattle-guards  could  not  be  constructed  with- 
out jeopardizing  the  lives  and  limbs  of  its  employes.  The 
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findings  show  that  this  portion  of  the  main  track  was 
used  **but  seldom"  for  switching  purposes. 

The  burden  of  showing  that  a  railroad  company  is  not 
required  to  fence  its  track  at  a  given  point,  rests  upon 
the  company;  and,  where  the  fencing  would  probably  but 
slightly  increase  the  danger  to  trainmen  and  employes, 
it  can  not  be  said  as  a  proposition  of  law  that  the  com- 
pany is  relieved  from  the  obligation  of  fencing/ 

*'It  is  only  where  a  prudent  man  would  not  incur  the 
risk  in  order  to  avoid  the  consequences  at  stake,  that  a 
railroad  company  may  avail  itself  of  the  exemption  to 
fence  its  road  at  a  particular  point  on  account  of  the  per- 
sonal perils  it  might  entail."  Toledoy  etc,,  R.R.  Co.  v. 
Woody,  5  Ind.  App.  331. 

Whether  or  not  a  railroad  company  is  exempt  from 
fencing  its  track  at  any  given  point  is  ordinarily  a  mixed 
question  of  law  and  fact.  Where  a  fence  or  a  cattle- 
guard  would  make  the  company's  track  and  right  of  way 
dangerous  to  its  employes  in  a  high,  or  to  a  considerable, 
degree,  exemption  from  fencing  might  be  ruled  as  a  mat- 
ter of  law.  But  where  the  danger  is  only  slightly  in- 
creased, the  court  or  jury  trying  the  case  is  the  proper 
tribunal  to  determine  between  the  conflicting  duties  and 
to  say  whether  or  not  a  fence  should  be  constructed  at  a 
given  point.  In  this  case  the  court  found  that  a  fence 
and  cattle-guards  could  have  been  constructed  at  the 
point  where  the  horses  entered  upon  the  track,  without 
interfering  with  the  transaction  of  the  business  of  the 
company,  and  without  materially  increasing  the  danger 
to  trainmen  or  the  liability  to  collisions  and  accidents. 

Under  statutes  similiar  to  our  own,  it  has  been  held 
in  other  States,  that  **When  it  is  fairly  debatable  under 
the  evidence,  Avhether  it  was  necessary  for  the  railway 
company  to  leave  unfenced  a  part  of  its  road  near  a  depot 
in  a  town,  in  order  to  avoid  danger  to  its  employes,  and 
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for  the  purpose  of  the  safe  and  convenient  transaction  of 
its  business  with  the  public,  it  can  not  be  held  as  a  mat- 
ter of  law  that  the  railway  company  is  relieved  from  its 
obligation  to  fence  that  part  of  its  road."  Brandenburg 
V.  St.  Louis,  etc.,  R.  R.  Co.,  44  Mo.  App.  224. 

The  appellant  further  insists  that  the  evidence  estab- 
lishes, without  contradiction,  that  this  portion  of  its  track 
was  used  for  switching  purposes  daily,  and  that  the  find- 
ing of  the  court  is  not  supported  by  the  evidence. 

The  case  of  Cincinnati,  etc.,  R.  R.  Co.  v.  Wood,  82 
Ind.  593,  is  cited  and  relied  on  to  support  the  proposi- 
tion that  there  is  no  conflict  in  the  testimony.  That  was 
an  action  brought  against  a  railroad  company  for  killing 
a  horse.  The  company  there,  as  here,  claimed  that  it 
was  not  required  to  fence  its  track  at  the  point  where  the 
horse  entered  upon  it.  Several  witnesses  for  the  plain- 
tiff testified  that  no  business  was  transacted  by  the  com- 
pany at  the  point  where  the  horse  entered,  except  to  run 
its  locomotives  and  trains  over  its  main  track;  that  cars 
were  neither  loaded  nor  unloaded  at  that  point  by  per- 
sons doing  business  with  the  company. 

These  witnesses  thus  testifying  were  not  in  any  way 
engaged  in  business  on  the  road,  or  connected  with  it,  or 
those  managing  its  business.  They  were  but  casual  ob- 
servers engaged  in  other  business.  A  number  of  wit- 
nesses connected  with  the  road  and  managing  its  busi- 
ness,— loading  and  unloading  freight,  making  up  trains, 
coupling  and  uncoupling  cars, — with  ample  opportunities 
to  know,  testified  that  the  grounds  were  used  by  persons 
doing  business  on  the  road;  that  teams,  in  carrying 
freight  to  and  from  the  road,  used  the  grounds,  and  that 
cars  were  often  coupled  and  uncoupled  there  for  switch- 
ing purposes. 

The  jcourt  held  that  while  the  testimony  was  not  seem- 
iJigly  ill  complete  harmony,  yet  it  was  not  conflicting. 
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In  speaking  of  the  testimony  of  the  plaintiff's  wit- 
nesses, the  court  said:  ''They  should,  we  think,  be  un- 
derstood as  testifying  that,  so  far  as  they  had  observed 
or  noticed,  the  grounds  *  *  *  had  not  been  used  by 
those  in  control  of  the  railroad.  So  understood,  their 
testimony  is  not  in  conflict  with  the  testimony  introduced 
by  appellant." 

In  the  case  in  hearing  the  civil  engineer  and  the  road- 
master  of  the  appellant,  who  were  familiar  with  the  man- 
ner in  which  the  company  transacted  its  business  at  this 
point,  both  testified  that  the  track  between  •  the  bridge 
and  crossing  was  used  frequently,  and  often,  for  switch- 
ing purposes,  and  that  fences  and  cattle-guards  could 
not  be  constructed  there  without  interfering  with  the 
business  of  the  road  and  endangering  the  lives  and  limbs 
of  the  employes. 

Two  witnesses  for  appellee  testified  that  they  had  never 
seen  any  switching  done  at  this  point.  They  were  not, 
in  any  njanner,  connected  with  the  business  of  the  road 
and  may  be  classed  as  casual  observers.  Another  wit- 
ness for  appellee  testified,  that  he  worked  on  the  dray  line 
in  Bluffton,  and  was  engaged  in  hauling  freight  to  and 
from  appellant's  cars;  that  he  loaded  freight  on  the  cars 
and  handled  freight  from  the  cars,  and  was  familiar  with 
the  way  and  place  where  the  cars  wiere  handled  and  the 
manner  and  place  in  which  all  the  switching  and  mak- 
ing up  trains  was  done;  that  all  such  business  was 
done  west  of  the  crossing,  and  that  nothing  of  the  kind 
was  done  on  the  track  between  the  crossing  and  the 
bridge.  The  opportunities  of  this  witness  to  observe 
the  manner  and  the  place  in  which  the  appellant  trans- 
acted its  business  and  did  its  switching,  it  occurs  to  us, 
was  equally  as  good  as  the  opportunities  of  appellant's 
witnesses,  and  that  he  was  more  than  a  mere  casual  ob- 
server. 
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In  this  state  of  the  testimony,  we  think  there  was  a 
conflict,  and,  there  being  a  conflict,  under  the  familiar 
rule  this  court  must  decline  to  weigh  the  evidence. 

We  find  no  error  in  the  record. 

Judgment  affirmed,  at  the  costs  of  appellant. 

Filed  Feb.  15,  1894. 


No.  1,220. 

Grisell  v.  Noel  Brothers  Flour,  Peed  Company. 

SuPERiOB  OoxTBT. — Appeal  From  Special  to  General  Term, — Bill  of  Ex- 
ceptions,— Filing  After  St^Mniasion  of  Cause, — A  superior  court  may, 
in  general  term,  on  appeal  from  special  term,  receive  and  act  upon 
a  bill  of  exceptions,  and  take  judicial  notice  of  the  same,  when  such 
bill  is  filed  within  the  time  granted  by  the  trial  judge,  although  the 
bill  has  been  filed  after  errors  have  been  assigned  and  the  cause 
submitted. 

BiiiL  OP  ExcKPTiONS. — Certification  that  the  Bill  Contains  all  the  Evi- 
dence.— When  Sufficient. — The  expression  **Thi8  was  all  the  evidence 
given  [in]  said  cause,"  at  the  close  of  the  evidence  in  a  bill  of  ex- 
ceptions, is  a  substantial  compliance  with  the  law,  and  is  sufficient. 

Same. — Evidence  Sufficiently  Incorporated  if  Given  in  Substance. — Irre- 
sponsive Answers. — If  the  testimony  be  given  in  substance  in  a  bill 
of  exceptions,  it  is  all  that  is  required,  and  the  questions  propounded 
need  not  be  set  forth.  Where  answers  are  made  that  are  not  re- 
sponsive to  questions,  the  answer  will  not,  on  that  account,  be  dis- 
regarded, in  the  absence  of  objection  or  motion  to  strike  out. 

Work  and  Labor. — The  Eight- Hour  Law. — Pay  for  Extra  Time. — 
When  Collectible.— Vnder  the  act  of  March  the  6th,  1889,  constitut- 
ing eight  hours  a  day's  work  for  certain  classes  of  laborers,  any 
such  laborer  can  not,  without  an  agreement  (express  or  implied) 
for  pay  for  extra  time,  hold  the  master  responsible  therefor, 
especially  after  the  servant  has  received  his  wages  as  agreed  upon 
in  the  contract  of  hire. 

From  the  Marion  Superior  Court. 
G.  S,  Denny  and  W,  F,  Elliott^  for  appellant. 
D.  A.  Myers y  N,  Morris,  L,  Newberger  and  J.  B,  Gur» 
iiSj  for  appellee. 
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Reinhard,  J. — ^This  action  was  commenced  before  a 
justice  of  the  peace,  and  from  there  appealed  to  the  court 
below.  At  special  term  the  cause  was  tried  by  a  jury, 
and  a  verdict  was  returned  and  judgment  rendered  in  fa- 
vor of  appellant  for  $125.  On  appeal  to  the  general 
term,  the  judgment  of  the  special  term  was  reversed. 
From  this  ruling  an  appeal  was  taken  to  the  Supreme 
Court,  and  that  tribunal  ordered  the  case  transferred  to 
the  docket  of  this  court. 

The  only  error  assigned  in  the  Supreme  Court  was 
that  the  court  in  general  term  erred  in  reversing  the 
judgment  of  the  court  in  special  term.  The  sole  ground 
upon  which  the  judgment  of  reversal  was  based  was  the 
insufficiency  of  the  evidence  to  sustain  the  verdict. 

At  the  time  of  the  rendition  of  the  judgment  at  special 
term,  the  appellee  was  awarded  sixty  days'  time  to  pre- 
pare and  file  a  bill  of  exceptions  for  its  appeal  to  the 
general  term.  The  record  shows  that  this  bill  was  filed 
within  the  time  required.  It  further  appears,  however, 
that  before  the  bill  of  exceptions  was  filed  the  appellee 
(who  was  the  appellant  in  the  general  term  of  the  court 
below)  had  filed  its  transcript  of  entries  and  assignment 
of  errors;  and  that  in  fact  the  cause  had  been  submitted 
on  appeal  before  the  filing  of  the  bill  of  exceptions. 

It  is  urged  on  behalf  of  the  appellant  here,  that,  for 
the  reasons  stated,  the  superior  court  in  general  term 
had  no  right  to  consider  this  bill  of  exceptions,  and  that 
a  reversal  based  upon  errors  disclosed  by  such  bill  only, 
was  a  nullity. 

Appeals  from  a  special  to  the  general  term  of  the  su- 
perior court  are  governed  by  the  rules  that  apply  to 
appeals  from  the  circuit  courts  to  the  Supreme  and 
Appellate  Courts,  except  when  the  statute  otherwise  pro- 
vides. Bartholomew  v.  Preston,  46  Ind.  286;  Elliott's 
App.  Proeed.,  section  310,  and  cases  cited. 
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Under  the  statute,  however,  no  transcript  need  be  filed 
in  such  appeal,  as  is  required  in  appeals  to  this  court, 
the  cause  being  heard  and  determined  ''upon  the  orig- 
inal papers  and  records  filed  and  made  in  the  cause  at 
special  term,  and  such  matters  as  are  properly  made  part 
thereof  by  bills  of  exceptions."  Acts  1871,  p.  53,  sec- 
tion 25. 

As  it  was  not  necessary  to  copy  the  bill  of  exceptions 
into  a  transcript  before  it  could  be  looked  to  and  consid- 
ered by  the  general  term,  the  same  strictness  can  not  be 
required  that  obtains  in  an  appeal  to  this  court  or  the 
Supreme  Court  in  such  matters.  Of  course,  a  bill  of 
exceptions  could  not  be  considered  by  this  court  unless 
the  same  were  copied  or  incorporated  into  the  transcript, 
and  hence  in  practice  it  can  seldom,  if  ever,  happen  that 
a  bill  of  exceptions  will  be  filed  in  this  court  subse- 
quently to  the  assignment  of  errors,  unless  it  be  by  rea- 
son of  a  writ  of  certiorari;  for  in  all  cases  the  assign- 
ment of  errors  is  made  upon  the  transcript  into  which 
the  bill  of  exceptions  is  copied  or  incorporated.  This, 
as  we  have  said,  is  not  the  rule  in  the  superior  court, 
and,  therefore,  the  rules  of  procedure  governing  in  the 
Supreme  and  Appellate  Courts,  in  this  respect,  can  not 
be  strictly  applicable  to  the  question  in  hand. 

If  we  should  concede  that  in  strict  practice  the  appel- 
lee should  have  postponed  the  submission  of  his  cause 
to  the  general  term  until  after  the  filing  of  its  bill  of  ex- 
ceptions, we  do  not  think  it  must  follow  as  a  necessary 
result  that  the  present  appeal  be  sustained  and  the  judg- 
ment of  the  general  term  reversed.  If  the  court's  atten- 
tion had  been  directed  to  the  matter,  it  would  doubtless 
have  set  aside  the  submission  and  permitted  the  appellee 
to  refile  its  assignment  of  errors  after  the  filing  of  the 
bill  of  exceptions.  If  the  court  had  this  power,  of  which 
we  entertain  no  doubt,  since  the  bill  of  exceptions  was 
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jfiled  within  the  time  granted,  no  harm  could  have  re- 
sulted to  either  of  the  parties  if  the  court  treated  the  as- 
signment of  errors  and  submission  as  having  been  made 
after  the  filing  of  the  bill  of  exceptions. 

But  we  do  not  think  it  necessary  that  the  bill  of  ex- 
ceptions be  filed  prior  to  the  assignment  of  errors  and 
the  submission  of  the  cause.  The  general  term  of  the 
superior  court  is  not  a  different  court  from  the  special 
term,  but  only  a  different  branch  or  division  of  the  same 
court.  The  general  term  takes  judicial  cognizance  of  all 
the  record  proceedings  of  the  special  terms,  and  vice  versa. 
The  statute  requires  no  transcript  of  any  such  proceed- 
ings to  bring  them  to  the  notice  of  the  court.  The  court 
may,  of  course,  make  such  rules  for  its  own  convenience 
and  the  arrangement  and  dispatch  of  its  business  as  it 
may  deem  necessary,  and  in  the  making  and  interpreta- 
tion of  these  rules  it  has  a  very  wide  discretion.  The 
court  at  general  term,  being  also  an  appellate  court,  as- 
signments of  errors  are,  of  course,  necessary  under  the 
general  practice  in  order  to  bring  to  its  attention  the 
points  relied  upon  for  a  reversal  or  modification  of  the 
judgment  at  special  term.  But  we  know  of  no  legal  re- 
quirement that  will  prevent  the  court  at  general  term 
from  receiving  a  bill  of  exceptions  after  errors  have  been 
assigned  and  the  cause  is  submitted,  provided  such  bill 
is  filed  within  the  time  granted  by  the  trial  judge.  One 
of  the  objects  of  a  bill  of  exceptions  is  to  enable  the  com- 
plaining party  to  establish  in  the  appellate  tribunal  the 
errors  complained  of.  The  assignment  of  errors  is  the 
complaint,  and  the  bill  of  exceptions  the  proof  in  sup- 
port of  such  complaint;  and  it  is  proper  that  the  court 
should  receive  the  proof  at  any  time  during  the  hearing 
of  the  cause.  We  are,  therefore,  of  the  opinion  that  the 
court,  in  general  term,  may  act  upon  a  bill  of  exceptions. 
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and  take  notice  of  the  same,  though  it  has  been  filed  af- 
ter the  submission  of  the  cause  after  appeal. 

Appellee's  counsel  further  insist  that  the  bill  of  excep- 
tions does  not  purport  to  contain  all  the  evidence  given 
in  the  cause.  At  the  close  of  the  evidence  it  is  certified 
that  "this  was  all  the  evidence  given  said  cause."  We 
think  this  is  a  substantial  compliance  with  the  law.  The 
exact  formula  that  was  once  required  by  a  rule  of  the 
Supreme  Court  is  no  longer  necessary,  since  the  abroga- 
tion of  that  rule.  It  is  suflBcient  if  equivalent  terms  be 
employed.  Jones  v.  Layman,  123  Ind.  569;  Beaity  v. 
O^Connor,  106  Ind.  81;  Brock  v.  State,  ex  rel.,  85  Ind. 
397. 

By  a  clerical  error  which  is  obvious,  we  think,  the 
word  ''in"  was  doubtless  omitted  from  the  above  state- 
ment, but  there  is  enough  left  in  it  to  amount  to  a  certi- 
fication that  the  bill  contains  all  the  evidence.  Nor  do 
we  think  it  apparent  on  the  face  of  the  bill,  as  urged  by 
appellant's  counsel,  that  the  evidence  is  not  all  contained 
therein.  The  questions  propounded  to  a  witness  need 
not  be  set  forth.  If  the  testimony  be  given  in  substance, 
it  is  all  that  is  required,  and  where  answers  are  made 
that  are  not  responsive  to  questions,  the  answers  will 
not,  on  that  account,  be  disregarded,  in  the  absence  of 
objection  or  motion  to  strike  out.  The  objections  made 
to  the  bill  of  exceptions  are  not  tenable. 

We  think  the  only  question  raised  in  the  superior 
court  at  the  general  term  was  that  of  the  sufficiency  of 
the  evidence,  and  it  is  our  conclusion,  after  a  careful  re- 
view of  the  same,  that  such  evidence  was  wholly  insuf- 
ficient to  sustain  the  verdict,  and  that  the  court  did  right 
in  so  holding. 

The  testimony  of  the  appellant  himself  was  sufficient 
to  show  that  he  had  no  valid  claim.  He  testified  that  he 
was  employed  by,  and  commenced  to  work  for,  Noel  Bros. 
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on  the  27th  day  of  May,  1890,  and  continued  to  work  for 
them,  and  afterwards  for  the  incorporated  *'Noel  Bros. 
Flour,  Feed  Company, ''  until  the  12th  day  of  March, 1891. 
His  duties  were  to  deliver  oats,  feed,  and  flour,  in  differ- 
ent parts  of  the  city  of  Indianapolis.  He  testified  that 
when  Ed  Noel  employed  him  he  (witness)  asked  Noel 
what  he  was  paying,  and  he  said  $1.25  per  day;  that  his 
duties  consisted  of  feeding  the  horses  he  drove  and  as- 
sisting in  caring  for  the  work  horses  belonging  to  the 
concern.  He  stated  that  he  performed  the  work  re- 
quired of  him,  working  frequently  till  9  o'clock  in  the 
night,  and  sometimes  later;  that  he  was  usually  paid  on 
Monday,  but  sometimes  not  till  Tuesday,  and  for  a  whole 
week's  work  he  received  $7.50;  that  he  worked  on  an 
average  eleven  hours  per  day;  that  if  he  laid  off  or 
missed  any  time  from  his  work,  it  was  deducted  at 
the  rate  of  $1.25  per  day,  but  that  he  did  not  miss  more 
than  two  or  three  days  during  the  entire  time;  that  his 
work  was  well  worth  $1.25  a  day,  counting  eight  hours 
to  the  day. 

In  answer  to  the  question  of  his  counsel,  whether,  at 
any  time,  he  demanded  money  for  overtime  or  work,  he 
stated  that  after  he  quit  work,  on  the  12th  day  of  March, 
1891,  he  demanded  pay  for  all  work  performed  each  day 
over  eight  hours,  which  Mr.  Noel  refused  to  pay,  and 
that  he  then  brought  this  suit;  that  appellee  refused  to 
pay  him  anything  for  overwork;  that,  during  the  time 
he  worked  there,  witness  frequently  complained  of  getting 
home  late  in  the  evening,  and  that  he  told  them  he  ought 
to  have  more  money  than  he  was  getting;  that  he  also 
had  to  feed,  curry,  and  care  for  the  horses  on  Sunday, 
though  nothing  was  said  about  that  when  he  commenced; 
that  he  worked  about  three  hours  every  Sunday. 

On  cross-examination,  he  testified  that  Noel  informed 
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him  what  his  duties  were  when  he  employed  him,  and 
said  to  him  that  he  wanted  him  to  drive  one  of  the  delivery 
wagons,  to  feed  and  care  for  his  own  team,  and  help 
feed  and  care  for  the  other  horses;  that  nothing  was  said 
about  his  feeding  the  horses  on  Sunday,  but  that  he 
found  out  that  he  and  another  man  were  to  take  care  of 
the  horses  on  Sunday  also;  that  the  contract  was  for 
♦1.25  per  day,  and  that  nothing  else  was  said  as  to  pay, 
except  that  he  was  to  be  paid  by  the  week. 

The  appellant  was  then  asked,  and  answered,  questions 
-as  follows: 

*'Q.  Under  the  terms  of  your  contract  between  you 
and  Mr.  Noel,  have  you  been  paid  for  all  the  work  that 
you  have  done? 

*'A.  Yes:  he  has  paid  me  in  full  so  far  as  the  contract 
is  concerned,  but  nothing  for  my  overtime. 

"Q.  Did  you  at  any  time  make  any  contract  with  Mr. 
Noel  or  the  defendant  other  than  the  contract  made  on 
May  24,  1891,  when  you  commenced  work? 

''A.    No. 

*'Q.  After  September  1,  1890,  you  continued  to  per- 
form the  same  work  and  drew  the  same  pay  each  week 
^s  you  did  prior  to  that  date? 

**A.    Yes, [sir:  there  was  no  change. 

"Q,  After  the  first  day  of  September,  1890,  on  each 
Monday,  you  received  your  wages  for  the  preceding  week 
up  to  the  12th  day  of  March,  1891,  when  you  quit  work, 
-did  you  not? 

*'A.   Yes,  sir. 

''Q.  Did  you  not  understand  that  you  were,  on  each 
Monday,  receiving  all  the  money  that  was  due  you  un- 
der your  contract  for  work  performed  during  the  preced- 
ing week? 

*'A.  Yes,  sir:  I  kicked  nearly  every  time  I  was  paid, 
Vol.  9—17 
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about  the  pay  I  was  getting  for  the  number  of  hours  I 
was  required  to  work." 

On  reexamination,  the  appellant  gave  the  following 
testimony: 

'*Q.  You  mean  that  you  were  only  paid  $1.25  for  each 
day's  work,  and  that  this  money  was  paid. on  Monday  of 
each  week  for  the  amount  due  you  the  preceding  week? 

''A.    Yes,  sir.'* 

On  recross-examination,  appellant  testified,  in  sab- 
tance,  that  he  never  notified  Noel,  or  any  one  for  him, 
that  he  had  a  claim  against  appellee  for  overwork  until 
after  he  was  discharged,  but  spoke  to  him  about  it  twice 
(once  while  he  was  working  for  him,  and  once  after 
the  corporation  was  formed),  and  that  he  spoke  to  the 
men  at  the  store  a  great  many  times,  including  Noel's 
brother,  Vance  Noel,  about  the  long  hours  he  was  work- 
ing, but  never  presented  any  claim  for  money  until  af- 
ter he  quit  work. 

This  was  the  strongest  evidence  on  the  part  of  the  ap- 
pellant in  support  of  his  claim.  Noel  testified  that  he 
employed  appellant  by  the  week,  at  $7.50,  and  had  paid 
him  in  full.  Whether  appellant  worked  by  the  day  or 
week  can  make  no  difference  respecting  the  question  in 
dispute.  There  is  no  material  conflict  in  the  evidence, 
and  it  shows  that  at  the  end  of  a  week's  work  appellant 
received  $7.50,  knowing  that  this  was  all  the  appellee 
intended  to  pay  him.  Appellant,  therefore,  received  the 
money  with  the  implied  understanding  that  it  consti- 
tuted full  compensation,  under  the  contract,  for  all  the 
work  he  had  performed  up  to  the  end  of  such  week. 

It  is  the  theory  of  appellant  that  by  virtue  of  the 
statute  commonly  known  as  the  eight-hour  law,  he  is 
entitled,  without  any  special  agreement,  to  receive  extra 
pay  for  all  the  time  he  worked  for  the  appellee  over  eight 
hours  in  any  calendar  day.     Under  the  act  approved 
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March  6,  1889,  eight  hours  is  declared  to  constitute  a 
legal  day's  work  for  all  classes  of  mechanics,  working- 
men  and  laborers,  excepting  those  engaged  in  domestic 
labor,  but  overwork  for  extra  compensation,  by  agree- 
ment, is  expressly  permitted.  Elliott's  Supp.,  section 
1606. 

The  parties  have  discussed,  to  some  extent,  the  con- 
stitutionality of  the  act,  but  as  the  cause  comes  to  us  by 
an  order  of  transfer  from  the  Supreme  Court,  it  is  evi- 
dent that  that  court  is  of  opinion,  either  that  the  ques- 
tion of  the  constitutionality  is  not  properly  presented,  or 
that  the  case  may  be  decided  without  passing  upon  that 
question.  Assuming  that  the  act  is  constitutional,  there- 
fore, we  proceed  to  determine  whether,  by  its  provisions, 
the  appellant  is  entitled  to  recover  anything  beyond 
what,  by  his  own  admission,  he  has  already  received. 

It  was  not  intended  by  the  statute  in  question,  to 
abridge  the  right  of  contracting  for  a  greater  number  of 
hours  than  eight  in  any  calendar  day,  and  any  attempt 
to  do  so  must  inevitably  fail  of  the  result  desired,  for  the 
abundant  reason  that  the  reduction  of  the  hours  of  la- 
bor would  inevitably  be  followed  by  a  corresponding  re- 
duction of  the  rate  of  compensation,  and  would  in  the 
end  leave  the  parties  in  the  condition  they  were  before 
the  law  was  enacted. 

The  statute  itself  permits  the  parties  to  contract  for 
extra  time  and  compensation,  and  this,  we  apprehend, 
they  would  have  the  right  to  do  without  the  statute.  If 
parties  may  agree  that  for  a  day  of  eight  hours  the  em- 
ploye shall  receive  a  stipulated  sum,  they  also  have  the 
right  to  agree  that  for  a  day  of  more  than  eight  hours  he 
shall  receive  a  definite  sum. 

The  parties  to  this  action  certainly  had  the  right  to 
stipulate  that  for  a  day  of  eight  hours  the  appellant 
should  receive  $1,  and  for  a  day  of  eleven  hours  $1.25, 
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the  25  cents  being  the  compensation  for  over-work.  The 
fact  that  the  subject  of  extra  compensation  was  not  men- 
tioned, would  not,  in  the  least,  impair  the  validity  of  a 
contract  for  $1.25  for  every  day  of  eleven  hours'  work. 
If  the  parties  could  make  an  express  contract  of  that 
tenor,  the  law  will  uphold  an  implied  agreement  to  the 
same  effect.  The  appellant  must  recover,  if  at  all,  either 
upon  an  express  contract  or  on  an  implied  one.  If  one 
person  employs  another  to  perform  a  single  day's  labor 
for  him  at  $1.25,  and  at  the  end  of  that  day  the  employer 
pays  the  laborer  $1.25,  and  the  latter  accepts  it  in  pay- 
ment of  the  day's  work,  he  can  not  afterwards  recover 
an  additional  sum,  albeit  he  may  have  worked  nine  or 
ten  or  eleven  hours,  instead  of  eight  hours,  and  notwith- 
standing the  law  under  examination  makes  eight  hours 
a  legal  day's  work. 

The  acts  and  conduct  of  the  parties  in  the  case  sup- 
posed are  such  as  to  raise  a  conclusive  presumption  that 
the  amount  received  by  the  employe  was  accepted  in  full 
payment  of  what  was  due  him.  The  same  rule  applies 
when  the  work  is  done  by  the  week,  or  month,  or  year. 
There  can  be  no  doubt  that  in  the  present  case  the 
appellee  paid,  and  the  appellant  accepted,  at  the  end  o! 
each  week,  the  sum  of  $7.50  in  full  payment  of  the  work 
done  by  him  during  the  previous  week. 

The  appellant  testified,  in  effect,  that  he  knew  when 
he  entered  upon  appellee's  employment  the  nature  and 
the  amount  of  the  work  that  was  required  of  him,  as  well 
as  the  compensation  he  was  to  receive  therefor.  If,  how- 
ever, at  the  end  of  the  first  day,  or  the  first  week,  he 
found  that  the  number  of  hours  he  was  to  work  per  day 
was  greater  than  he  expected,  or  that  the  compensation 
he  was  to  receive  for  a  day's  work  was  not  for  eight,  but 
for  ten  or  eleven  hours  of  such  work,  and  he  was  not 
satisfied  with   such  arrangement,  he  should  have   de- 
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manded  more  pay  or  insisted  on  a  smaller  number  of 
hours  of  work  per  day,  and  he  should  have  exacted  an 
agreement  to  that  effect  from  his  employer.  If  the  lat- 
ter refused  to  accede  to  this,  the  appellant  had  his  option 
to  quit  the  employment  or  to  continue  at  the  same  rates. 
By  continuing  in  the  employer's  service  under  the  terms 
of  the  employment,  he  waived  any  right  to  claim  addi- 
tional compensation.  This  question  was  fully  passed 
upon  and  decided  by  this  court  in  the  case  of  Helphen- 
8tin€  V.  Hartig,  5  Ind.  App.  172. 

That  decision  is  still  in  accord  with  our  views  of  the 
law. 

Under  a  New  York  statute,  of  which  ours  is  almost  an 
exact  copy,  the  court  of  appeals  reached  the  same  con- 
clusion in  a  case,  the  facts  of  which  were  almost  identical 
with  those  in  the  present  one.  It  was  there  held  that 
**The  intent  of  the  act  was  to  place  the  control  of  the 
hours  of  labor  within  the  discretion  of  the  employe,  giv- 
ing him  the  privilege,  at  his  option,  to  refuse  to  work 
beyond  the  eight  hours,  or  to  secure  extra  compensation 
for  extra  work  by  stipulation  in  the  contract  of  employ- 
ment. In  the  absence  of  any  such  stipulation  the  lan- 
guage of  the  act  repels  any  inference  of  an  intent  to  confer 
a  right  upon  an  employe  to  charge  for  more  than  one 
day's  labor  for  services  rendered  in  any  calendar  day;  and 
for  such  services  he  may  not  demand  any  extra  compen- 
sation." McCarthy  v.  Mayor,  etc.  City  of  N.  F.,  96  N. 
Y.  1. 

To  the  same  effect  see  United  States  v.  Martin,  94  U. 
S.  400;  Schurr  v.  Savigny,  85  Mich.  144,  48  N.  W.  Rep. 
547;  Luske  v.  Hotchkiss,  37  Conn.  219;  Brooks  v.  Cotton, 
48  N.  H.  50. 

Our  attention  has  not  been  called  to  a  single  authority 
in  support  of  the  contention  that,  under  such  a  statute  as 
the   one  relied  upon,  a  laborer  who  works  more  than 
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eight  hours  in  twenty-four  may  recover  for  extra  serv- 
ices in  the  absence  of  a  special  or  implied  contract  to  that 
effect,  and  we  have  not  been  able  to  find  such  an  au- 
thority. 

The  cases  cited  abundantly  support  the  conclusion 
reached  by  the  general  term  of  the  superior  court — a 
conclusion,  by  the  way,  in  which  the  trial  judge  himself 
is  shown  to  have  concurred. 

The  jury  were  not  warranted  by  the  evidence  to  return 
a  verdict  for  the  appellant  for  any  amount. 

Judgment  affirmed. 

Filed  Feb.  13, 1894. 


^  No.  1,029. 

Lbonard  v.  The  City  op  Indianapolis. 

Taxbs. — City. — Recovery  of  Taxes  Erroneously  Assessed  and  Collected^ 
—Remedy. ^Statute  Repealed. Section  3157,  R.  8.  1881,  providing 
for  a  board  of  equalization  in  cities,  fixing  their  powers  and  daties, 
and  providing  for  the  repayment  of  taxes  erroneously  assessed  and 
collei*ted,  was  not  repealeii  by  the  act  of  February  21,  1885,  R.  8. 
1&H»  section  8747,  et  seq.,  so  as  to  affect  the  remedy  given  by  said 
section  3157,  for  the  retx)very  of  taxes  erroneoasly  assessed  and  col- 
lected. But  even  if  the  act  of  188o  should  have  the  effect  to  abolish 
the  remeily  given  by  said  section  3157,  it  would  still  be  enforceable 
under  seinions  243  and  248.  R.  S.  1881,  where  the  right  accrued 
previous  to  the  taking  effect  of  the  act  of  1885. 

From  the  Marion  Superior  Court. 

H.  Bliicllaige  and  W.  IF.  niornton,  for  appellant. 

jr.  £.  Scott,  for  appellee. 

Reinhard,  J. — ^The  appellant  is,  and  for  many  years 
has  been,  the  owner  of  certain  agricultural  lands  within 
the  corporate  limits  of  the  city  of  Indianapolis.     In  her 
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complaint,  to  which  a  demurrer  was  sustained,  she 
sought  to  recover  the  taxes  alleged  to  have  been  errone- 
ously assessed  against  such  lands,  and  collected  from 
her. 

It  is  conceded  that,  at  common  law,  there  is  neither  a 
right  nor  a  remedy  upon  which  the  present  action  might 
be  founded.  The  appellant  bases  her  claim  upon  section 
3261,  and  her  remedy  upon  section  3157,  of  the  Revised 
Statutes  of  1881. 

The  section  first  mentioned  reads  as  follows:  "Lands 
lying  within  the  limits  of  any  city  or  incorporated  town 
in  this  State,  that  are  not  platted  as  city  or  town  prop- 
erty, and  are  not  used  for  other  than  agricultural  pur- 
poses, or  are  wholly  unimproved,  together  with  all  per- 
sonal property  used  for  the  purpose  of  farming  on  such 
lands,  shall  not  be  taxed  in  such  city  or  town,  for  all 
purposes,  at  a  higher  aggregate  percentage  upon  the  ap- 
praised value  thereof  than  the  aggregate  percentage  of 
the  tax  levy  in  the  civil  township  wherein  such  property 
is  situated:  Provided,  however,  That  the  provisions  of 
this  act  shall  not  apply  to  parcels  of  land  containing  less 
than  five  acres.''  R.  S.  1881,  section  3261.  The  sec- 
tion became  a  law  on  April  16,  1881. 

Section  3157,  R.  S.  1881,  is  as  follows:  *'The  com- 
mon council,  together  with  the  clerk  and  assessor,  shall 
constitute  the  board  of  equalization  of  such  city;  and 
shall,  within  one  month  after  the  assessment-roll  has 
been  returned,  at  a  stated  meeting  thereof  (of  which  at 
least  two  weeks  notice  shall  be  given),  hear  and  decide 
all  complaints  in  relation  thereto,  and  shall  equalize  the 
same  as  right  and  justice  may  require,  and  shall  have 
the  power  to  equalize  the  valuations  made  by  such  as- 
sessor, either  by  adding  to  or  deducting  from  any  valu- 
ation made  as  aforesaid,  such  sum  as  to  them,  or  a  ma- 
jority of   them,   may  appear   just  and  equitable.     The 
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common  council  shall  have  power  to  refer  the  assessment- 
lists  and  all  complaints  in  regard  to  any  assessment  to 
a  committee  of  said  council;  which  committee  shall  sit 
from  day  to  day,  and  examine  such  lists,  and  hear  and 
determine  such  complaints,  and  shall  make  report  there- 
on to  the  common  council  within  ten  days  after  the 
meeting  of  the  board  of  equalization  before  mentioned; 
which  report  shall  be  accompanied  by  a  statement  of  the 
total  amount  of  the  taxables  returned  by  the  assessor. 
The  common  council  shall  then  proceed  to  fix  the  amount 
and  rate  of  tax  to  be  levied  on  property  and  polls  within 
such  city;  and  the  clerk  shall  have  power,  at  any  time, 
to  correct  erroneous  assessments  that  shall  be  proven 
and  made  apparent  to  him;  and  the  common  council  may^ 
at  any  time,  order  the  amount  erroneously  assessed  agaivst 
and  collected  from  any  tax  payer  to  be  refunded  to  him,** 
This  section  was  in  force  from  March  14,  1867. 

The  clause  we  have  italicised  furnishes  the  remedy 
upon  which  the  appellant  relies. 

Under  section  3261,  supra,  it  has  been  held  that  land 
of  the  character  and  location  of  that  described  in  the 
complaint,  while  subject  to  the  general  burden  of  State 
and  county  taxes,  can  be  taxed  for  general  city  purposes 
only  to  an  amount  equal  to  that  imposed  upon  land  in 
the  civil  township  for  general  township  purposes.  Lee- 
per  V.  City  of  South  Bendy  106  Ind.  375;  Dickerson  v. 
Franklin,  112  Ind.  178;  City  of  South  Bend  v.  Cushing, 
123  Ind.  290. 

The  appellee  suggests  that  in  Simonson  v.  Town  of 
West  Harrison,  5  Ind.  App.  459,  this  court  decided  that 
the  section  last  above  set  out  (3157)  was  repealed  by 
subsequent  legislation.  In  this  supposition,  we  think 
the  learned  counsel  for  the  city  is  in  error.  The  point 
decided  in  that  case,  as  we  view  it,  was  that  the  section 
does  not  apply  to  incorporated  towns. 
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In  giving  construction  to  this  section,  the  Supreme 
Court  has  held  that  taxes  illegally  assessed  for  general 
city  purposes  may  be  recovered  from  such  city.  City  of 
Indianapolis  v.  Patterson,  112  Ind.  344;  City  of  Indian- 
apolis V.  Vajen,  111  Ind.  240. 

And  it  has  further  been  declared  by  the  same  tribunal, 
that  the  duty  of  the  city  to  refund  under  this  section  is 
mandatory.  City  of  Indianapoles  v.  McAvoy,  86  Ind. 
587. 

This  section  of  the  statute  has  never  been  expressly  re- 
pealed, and  is  still  the  law,  therefore,  unless  it  has  been 
repealed  by  implication  by  some  later  statute. 

The  appellee  contends  that  it  was  impliedly  repealed 
by  the  act  of  February  21,  1885.  Acts  1885,  p.  13;  R. 
S.  1894,  section  3747,  et  seq. 

The  act  just  named  applies  only  to  cities  having  a 
population  of  over  70,000.  It  relates  to  the  subject  of 
taxation  in  such  cities,  abolishes  the  offices  of  assessor 
and  treasurer,  provides  for  the  discharge  of  the  duties  of 
such  offices,  and  repeals  all  laws  in  conflict  with  the 
act. 

Under  section  3157,  supra,  the  common  council,  clerk, 
and  assessor  constituted  the  board  of  equalization,  and 
it  was  their  duty  to  hear  and  decide  all  complaints  in  re- 
lation to  improper  assessments,  and  to  equalize  the  val- 
uations made  by  the  assessor.  The  common  council  was 
required,  after  such  adjustment  and  equalization,  to  fix 
the  amount  and  rate  of  taxation  to  be  levied  on  property 
and  polls  within  the  city,  while  the  clerk  was  given 
power,  at  any  time,  to  correct  erroneous  assessments 
proved  and  made  apparent  to  him.  The  last  clause  pro- 
vided for  the  refunding  of  taxes  erroneously  assessed. 

The  new  law,  which,  as  we  said,  relates  to  cities  of  over 
70,000  inhabitants  only,  makes  no  provision  for  a  board 
of   equalization,  but  section  7  thereof  declares  that  the 
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city  council  shall  levy  the  taxes  for  city,  school,  and  li- 
brary purposes  upon  the  basis  of  the  assessments  and 
appraisements  for  State  and  county  purposes,  as  equal- 
ized by  the  county  and  State  boards  of  equalization. 

It  is  urged  on  behalf  of  appellee,  that  the  act  of  1885 
haying  taken  effect  prior  to  the  payment  of  the  taxes 
here  sought  to  be  recovered,  the  appellant  was  left  with- 
out remedy  by  the  implied  repeal  of  section  3157,  supra. 
If  this  position  is  tenable,  then  there  is  no  redress  for 
any  one  who  has  erroneously  and  voluntarily  paid  taxes 
on  property  in  the  city  of  Indianapolis,  for  whatever 
purposes  assessed,  while  taxes  thus  collected  in  other 
cities  of  the  State  may  be  recovered  as  heretofore,  under 
the  statute. 

The  law  of  1885  expressly  repeals  all  former  laws  in 
conflict  with  it.  This  fact,  however,  adds  but  little,  if 
anything,  to  its  repealing  force.  The  later  statute  will 
have  the  effect  of  repealing  the  former  in  so  far  as  it  is 
repugnant  to  it,  even  in  the  absence  of  such  a  repealing 
provision.  It  would  be  otherwise,  of  course,  if  the  stat- 
ute to  be  repealed  were  identified  in  the  repealing  act; 
for  in  that  event  the  statute  thus  identified  would  be  re- 
pealed, even  though  not  in  conflict  with  the  repealing 
statute. 

Repeals  by  implication  are  not  favored.  It  is  only 
when  the  provisions  of  the  two  statutes  are  so  clearly  re- 
pugnant that  they  can  not  both  stand  together,  that  such 
a  repeal  will  be  adjudged.  Even  when  the  provisions  of 
the  different  acts  appear  to  be  in  conflict,  that  construc- 
tion will  be  adopted  which  will  allow  both  to  stand,  if 
possible.  State  v.  WellSf  112  Ind.  237;  Jeffersonvillef 
etc,  R.  R.  Co.  V.  Dunlap,  112  Ind.  93;  Soaat  v.  State,  2 
Ind.  App.  586,  and  cases  cited. 

We  do  not  overlook  the  otVier  rule  that  if  the  new 
statute  covers  the  entire  subject-matter  of  the  old  one, 
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and  is  apparently  designed  to  take  its  place,  the  old  law 
will  be  treated  as  repealed  by  implication  if  the  new  one 
contains  provisions  that  can  not  be  reconciled  with  the 
old.     Robinson  v.  Rippey,  111  Ind.  112. 

But  we  are  not  able  to  conceive  how  this  rule  lends  any 
force  to  the  appellee's  contention. 

Section  3157,  supra,  is  a  part  of  the  general  law  of 
1867  for  the  incorporation  of  cities,  defining  their  gen- 
eral powers  and  duties,  and  the  manner  of  exercising  the 
same,  being  section  59  of  that  act.     Acts  1867,  p.  33. 

It  must  be  plain  that  it  was  not  the  intention  of  the 
Legislature  that  the  law  of  1885,  which  relates  only  to 
the  subject  of  taxation  and  the  abolishment  of  certain 
offices  in  cities  of  over  70,000  inhabitants,  should  take 
the  place  of  the  entire  general  law  of  1867  concerning 
cities.  There  are  many  provisions  left  in  the  general 
law  which  apply  equally  to  cities  of  the  larger  class,  for 
aught  that  is  contained  in  the  enactment  of  1885.  Nor 
do  we  think  there  is  any  repugnancy  between  the  pro- 
visions of  the  act  of  1885  and  that  contained  in  section 
3157,  supra,  respecting  the  refunding  of  taxes  errone- 
ously paid.  In  the  act  of  1867,  the  power  and  duty  was 
conferred  upon  all  cities,  through  their  common  council, 
to  refund  such  portions  of  taxes  to  the  property-owner  as 
had  been  erroneously  collected  of  him.  No  provision 
<jan  be  found  in  the  later  law,  governing  cities  of  the 
larger  class,  by  which  this  power  and  this  duty  have 
been  taken  away,  and  we  know  of  no  reason  why  the 
same  do  not  still  exist.  The  fact  that  the  duty  of  equal- 
izing and  correcting  assessments  under  the  later  law  de- 
volves upon  some  authority  other  than  that  designated 
in  the  general  law  governing  cities  can  not  affect  the  duty 
of  the  common  council  to  refund  taxes  conceded  or 
known  to  be  erroneous.  It  can  not  be  said,  therefore, 
that  even  the  entire  subject-matter  of  section   3157  is 
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covered  by  the  later  law,  for  in  this  there  is  no  provisioa 
whatever  concerning  the  same;  nor  can  any  of  the  other 
provisions  be  construed  as  being  in  conflict  with  it.  It 
certainly  can  not  be  held  that  there  is  such  a  connection 
between  the  duty  of  the  common  council  to  refund  taxes 
illegally  paid  and  the  duty  of  the  officers  named  in  sec- 
tion 3157,  upon  whom  devolved  the  making  of  equal- 
izations and  corrections  of  valuations  and  assessments, 
that  no  taxes  can  be  refunded  unless  they  have  been  first 
adjudged  to  be  erroneous  by  such  officers. 

If  we  eliminate  all  the  features  from  the  old  act,  there- 
fore, which  are  irreconcilable  with  the  new  one,  we  still 
have  a  perfect  law  remaining,  which  may  be  executed 
according  to  the  manifest  intent  of  the  Legislature,  and 
when  this  is  the  case,  the  portion  not  repealed  must 
stand. 

For  cases  analogous  in  principle,  see  State,  ex  reL,  v. 
Gorby,  122  Ind.  17;  State,  exrel,  v.  Beard,  121  Ind.  514. 

In  the  case  of  City  of  Indianapolis  v.  Vajen,  supra,  it 
was  expressly  decided  that  Vajen  was  entitled  to  recover 
from  the  city  for  taxes  erroneously  paid  by  him,  by 
virtue  of  section  3157,  supra.  That  decision  was  rend- 
ered fully  two  years  after  the  act  of  1885  had  taken  ef- 
fect, and  although  that  act  is  not  referred  to  in  the  opin- 
ion, it  can  not  be  assumed  that  it  was  overlooked  by  the 
court.  But,  be  this  as  it  may,  we  are  fully  convinced 
that  there  is  nothing  in  the  act  of  1885  that  will  debar 
the  appellant  from  recovering  upon  the  facts  stated  in 
the  complaint. 

Nor  are  we  aware  of  any  other  legislation,  subsequent 
to  that  of  1867,  which  has  taken  away  the  right  to  re- 
cover in  a  proper  case  on  account  of  the  erroneous  pay- 
ment of  taxes,  and  our  attention  has  not  been  called  to 
any. 

The  law  which  prohibits  municipalities  from  taxing 
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unplatted  lands  lying  within  their  limits,  but  used  ex- 
clusively for  agricultural  purposes,  at  a  higher  aggre- 
gate percentage  upon  the  appraised  value  than  that  ob- 
taining in  the  civil  township  in  which  they  are  located, 
was  in  full  force  when  the  appellant,  according  to  the 
averments  of  the  complaint,  paid  her  taxes  to  the  city 
authorities  of  Indianapolis,  and  section  3157,  supra,  gave 
her  a  complete  remedy  for  recovering  the  same.  Nor 
can  it  be  true  that  either  the  act  known  as  the  City 
Charter  of  Indianapolis  (Acts  1891,  p.  137),  or  the  gen- 
eral law  of  taxation  passed  in  the  same  year  (Acts  1891, 
p.  199),  can  in  any  manner  impair  the  appellant's  right 
or  her  remedy. 

Conceding,  without  deciding,  that  by  the  legislation  of 
1891  both  the  right  and  the  remedy  provided  for  in  such 
cases  as  the  present  one  have  been  abrogated,  it  still  re- 
mains true  that  both  the  right  and  the  remedy  of  the  ap- 
pellant had  then  accrued,  and  could  not  be  affected  by 
such  legislation  without  an  express  provision  to  that  ef- 
fect in  the  repealing  act. 

Section  243,  R.  S.  1881,  provides  that  "No  rights 
vested,  or  suits  instituted,  under  existing  laws  shall  be 
affected  by  the  repeal  thereof,  but  all  such  rights  may  be 
asserted,  and  such  suits  prosecuted,  as  if  such  laws  had 
not  been  repealed . " 

And,  in  section  248,  R.  S.  1881,  it  is  declared  that 
the  repeal  of  a  statute  shall  not  work  a  release  or  ex- 
tinguishment of  any  liability  incurred  under  the  same, 
unless  it  be  so  declared  in  the  repealing  act. 

The  demurrer  to  the  complaint  should  have  been  over- 
ruled. 

Judgment  reversed. 

Filed  Feb.  is;  1894. 
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No.  1,103. 
The  Whitestown  Milling  Company  v.  Zahn. 

Attorney  and  Client .-^Potrcr«  of  Attorney, — Mode  of  Trial.— Waiver 
of  Bight  of  Trial  by  Jury. — An  attorney  represents  his  client  in  all 
matters  relating  to  the  mode  of  procedure,  and  he  may  bind  his 
client  in  regard  to  the  manner  of  trial  (whether  it  shall  be  by  jury  or 
by  the  court) ,  by  his  agreemeiit  in  open  court  entered  apon  the 
minutes  of  the  court. 

From  the  Boone  Circuit  Court. 

H.  G.  Wills,  for  appellant. 

S.  M.  Ralston  and  M.  Keefe,  for  appellee. 

[x)TZ,  J. — ^The  appellee  sued  the  appellant,  in  the  court 
below,  to  recover  damages  for  the  alleged  breach  of  a 
parol  contract  for  the  delivery  of  five  car  loads  of  wheat. 
The  appellant  answered  the  complaint  by  the  general  de- 
nial. There  was  a  trial  by  the  court  without  the  inter- 
vention of  a  jury,  which  resulted  in  a  finding  and  judg- 
ment in  favor  of  appellee. 

One  of  the  causes  for  which  a  reversal  of  the  judgment 
is  sought  is,  that  the  trial  court  erred  in  refusing  the  ap- 
pellant a  trial  by  jury. 

This  question  is  presented  both  by  a  bill  of  exceptions 
and  by  a  motion  for  a  new  trial. 

The  order-book  entry  relating  thereto  is  as  follows: 
''Come  the  parties  ♦  ♦  ♦  and  it  having  been  agreed, 
on  yesterday,  that  the  jury  should  be  waived,  and  cause 
tried  by  the  court,  the  attorneys  being  fully  agreed  in 
open  court,  and  said  jury  having  been  discharged  by  the 
court,  the  defendant  now  demands  a  trial  by  jury,  to 
which  the  plaintiff  objects,  and  the  court  sustains  said 
objection,  to  which  ruling  the  defendant  excepts,  and 
this  cause  is  now  submitted  to  the  court  for  trial." 

The  bill  of  exceptions  shows,  that  on  the  10th  day  of 
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April,  1893,  the  cause  was  set  for  trial  on  April  21st; 
that  afterwards,  on  April  20th,  ''the  day  preceding  the 
day  on  which  the  cause  was  set  for  trial,  the  judge  of 
said  court  called  upon  the  attorneys  representing  the 
plaintiff,  and  demanded  to  know  if  they  wanted  a  jury 
to  try  said  cause,  whereupon  the  attorneys  represent- 
ing each  side  of  said  cause  announced,  in  open  court, 
that  they  did  not  want  a  jury  in  said  cause;  that  there- 
upon said  judge  of  said  court  discharged  the  regular 
panel  of  the  jury  for  said  term,  until  Monday,  the  24th 
day  of  April,  1893;  that  afterwards,  on  the  21st  day  of 
April,  1893,  when  said  cause  was  called  for  trial  in  the 
Boone  Circuit  Court,  the  secretary  and  treasurer  of  the 
defendant,  its  general  manager  and  principal  owner, 
was  in  court  representing  the  interest  of  it  on  said  trial, 
in  person,  and,  on  behalf  of  the  defendant,  demanded  a 
trial  of  said  cause  by  a  jury,  and  refused  to  be  bound  by 
the  action  of  his  attorney  on  the  previous  day;  that  there- 
upon the  judge  of  said  court  refused  the  defendant  a  trial 
by  jury  of  said  cause,  and  proceeded  to  hear  and  de- 
termine said  cause  himself;  to  which  action  ♦  ♦  • 
the  defendant  then  and  there  excepted." 

The  issue  joined  in  this  case  was  triable  by  jury.  The 
right  to  a  trial  by  jury  is  a  high  privilege,  and  is  guar- 
anteed by  both  federal  and  State  constitutions;  but  it  is  a 
privilege  which  may  be  waived. 

By  section  550,  R.  S.  1881,  it  is  provided  that  a  jury 
may  be  waived — 

First.    By  failing  to  appear  at  the  trial. 

Second.  By  written  consent  in  person  or  by  attorney 
filed  with  the  clerk. 

Third.  By  oral  consent  in  open  court  entered  on  the 
record. 

A  waiver  of  a  trial  by  jury  can  only  be  made  in  the 
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manner  specified  by  statute.  Shaw,  Admr.,  v.  Kenty  11 
Ind.  80. 

If  the  appellant  waived  a  jury  in  this  case,  it  must 
have  done  so  under  the  third  subdivision  of  section  550, 
supra. 

Oral  consent  may  be  by  acts  as  well  as  words.  Haxiser 
V.  Roth,  37  Ind.  89. 

The  record  from  which  we  have  above  quoted  shows 
that  appellant's  counsel  gave  his  oral  consent  for  the 
waiver  of  a  trial  by  jury,  and  this  consent  was  entered 
on  the  record.  It  does  not  aflSrmatively  appear  that  the 
appellant  was  not  represented  in  court  by  its  general 
manager  when  the  oral  consent  to  waive  a  trial  by  jury 
was  entered,  but  conceding  that  it  was  represented  by  its 
attorney  only,  what  were  the  powers  of  the  attorney  in 
relation  to  a  waiver  of  a  trial  by  jury?  It  is  made  the 
duty  of  the  judges  of  the  circuit  courts  to  arrange  and 
regulate  the  order  of  business  in  their  respective  circuits 
(section  405,  R.  S.  1881),  and  they  are  required,  as  far 
as  practicable,  to  so  arrange  the  cases  to  be  tried  by  the 
court,  that  the  same  may  be  tried  after  the  discharge  of 
the  jury;  and  the  jury  shall  be  immediately  discharged 
when  the  issues  requiring  it  shall  be  disposed  of  (section 
519,  R.  S.  1881).  And  such  courts  are  required  to 
adopt  rules  for  conducting  the  business  therein,  and  for 
the  purpose  of  simplifying  and  expediting  the  proceed- 
ings and  decision  of  causes,  and  diminishing  costs  (sec- 
tion 1323,  R.  S.  1881). 

The  action  of  the  trial  court  in  requiring  the  parties 
to  elect  whether  they  would  try  the  cause  by  the  court 
or  by  a  jury  was  a  proper  exercise  of  the  discretion  given 
it  by  statute,  and  was  in  line  with  a  speedy,  orderly  and 
economical  administration  of  justice. 

The  method  of  procedure  in  a  court  of  justice  is  usu- 
ally complicated,  and  requires  a  person  skilled  therein 
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in  order  to  protect  the  rights  of  a  party  litigant.  A  liti- 
gant generally  finds  it  necessary  to  employ  such  a  per- 
son in  prosecuting  or  defending  an  action.  An  attorney 
is  one  who  is  set  in  the  turn  or  place  of  another.  He 
represents  his  client  in  all  matters  relating  to  the  mode 
of  procedure,  and  he  may  bind  his  client  in  an  action  or 
special  proceeding,  by  his  agreement  filed  with  the  clerk 
or  entered  upon  the  minutes  of  the  court,  but  not  other- 
wise.    Section  968,  R.  S.  1881. 

He  may  do,  on  behalf  of  his  client,  all  acts,  in  or  out 
of  court,  necessary  or  incidental  to  the  prosecution  or 
management  of  the  suit,  which  affect  the  remedy  only, 
and  not  the  cause  of  action.  Inhabitants  of  Buckland  v. 
Inhabitants  of  Conway,  16  Mass.  396;  Stokely  v.  Robin- 
son,  34  Pa.  St.  315;  Holker  v.  Parker,  7  Cranch  (U.  S.), 
436;  Brooks  v.  New  Durham,  55  N.  H.  559. 

A  mode  prescribed  by  law  to  enforce  a  duty  or  redress 
a  wrong  is  a  remedy.  Trial  by  jury  relates  to  the 
remedy,  and  might  be  waived  by  the  attorney  of  the  ap- 
pellant. 

We  do  not  think  there  was  any  error  in  the  action  of 
the  court  in  refusing  to  call  a  jury  to  try  the  case,  under 
the  circumstances  disclosed  by  the  record. 

The  appellant  also  contends  that  the  court  erred  in 
overruling  its  demurrer  to  the  complaint. 

We  have  examined  the  complaint  with  care,  and  are 
satisfied  of  its  sufficiency. 

It  is  also  insisted  that  the  motion  for  a  new  trial 
should  have  been  sustained  because  the  verdict  was  ex- 
cessive. 

As  the  evidence  is  not  in  the  record,  we  can  not  pass 
upon  this  question. 

Judgment  affirmed,  at  the  costs  of  appellant. 

Hied  Feb.  21, 1S94. 
Vol.  9—18 
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No.  1,068. 
Case  et  al.  v.  Ellis. 

Vbnirb  db  Novo. — When  Granted. — A  motion  for  a  venire  de  novo  will 
not  be  sustained  onless  the  verdict  or  finding  is  so  defective  that  a 
judgment  can  not  be  rendered  thereon. 

Special  Verdict. — Motion  to  Strike  Out  Part  of, — Practice, — ^There  is 
no  error  in  overruling  a  motion  to  strike  out  a  part  of  a  special  ver- 
dict. 

Witness. — Competency. — Conversation  Had  With  Deceased  Person.^ 
Partnership, — A  witness  who  had  purchased  all  the  interests  of  her 
deceased  brother  in  a  partnership,  was  competent  to  testify  to  a 
conversation  had  between  the  deceased  and  the  witness  and  a  third 
party  relating  to  the  partnership  business. 

From  the  Kosciusko  Circuit  Court. 
C.  W.  Miller  and  L.  W.  Royae,  for  appellants. 
H.  D.  Wilson,  W.  J.  Davis  and  H.  G.  Wilson,  for  ap- 
pellee. 

Davis,  C.  J. — This  action  was  instituted  by  appellee 
against  Lewis  F.  Case,  Edwin  L.  D.  Foster,  William 
Jackson,  and  Caroline  S.  Peck.  The  last  named  defend* 
ant  made  default. 

The  case  is  here  for  the  second  time.  Case  v.  Ellis,  4 
Ind.  App.  224. 

Our  attention  has  not  been  called  to  any  change  in  the 
pleadings  since  the  reversal  of  the  judgment  of  the  court 
below  on  the  former  hearing. 

There  was  a  trial  by  a  jury,  which  returned  a  special 
verdict,  on  which  judgment  was  rendered  against  said 
"Lewis  F.  Case,  Edwin  L.  D.  Foster,  and  William  A. 
Johnson,  as  principals,  and  Caroline  S.  Peck,  as  surety,'* 
in  the  sum  of  three  hundred  and  forty-nine  dollars  and 
thirty-four  cents.  Case,  Foster,  and  Jackson  alone  ap- 
peal. Peck  is  not,  in  any  manner,  made  a  party  to  the 
proceedings  in  this  court. 
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The  Christian  name  of  Foster  does  not  appear  in  the 
assignment  of  errors.  His  initials  only  are  given.  Waiv- 
ing any  question  growing  out  of  the  failure  to  make  said 
Peck  a  party  in  some  manner,  to  this  appeal,  or  on  ac- 
count of  the  failure  to  state  the  full  name  of  said  Foster 
in  the  assignment  of  errors,  we  will  consider  the  errors 
jointly  assigned  by  all  of  the  appellants,  which  are: 

First.  The  court  erred  in  overruling  appellants'  de- 
murrer to  appellee's  complaint. 

Second.  The  court  erred  in  sustaining  appellees'  de- 
murrer to  second  paragraph  of  appellants'  answer. 

Third.  The  court  erred  in  overruling  appellants'  mo- 
tion for  venire  de  novo. 

Fourth.  The  court  erred  in  overruling  appellants'  mo- 
tion for  a  new  trial. 

Fifth.  The  court  erred  in  overruling  appellants'  mo- 
tion for  judgment  on  special  verdict  in  favor  of  appel- 
lants. 

Sixth.  The  court  erred  in  overruling  appellants'  mo- 
tion to  strike  out  a  portion  of  the  special  verdict. 

Seventh.  The  court  erred  in  overruling  appellants' 
motion  in  arrest  of  judgment. 

The  rule  that  a  joint  assignment  of  errors  must  be  well 
taken  as  to  all  who  join  in  the  assignment,  is  so  well  set- 
tled that  it  is  not  necessary  to  cite  authorities  in  support 
thereof. 

The  second,  fifth  and  seventh  errors  are  waived  by 
reason  of  the  failure  to  discuss  them. 

The  first  error  assigned  was  decided  adversely  to  ap- 
pellants on  the  former  appeal. 

The  verdict  is  not  so  defective  or  uncertain  that  a 
judgment  can  not  be  rendered  thereon,  and,  therefore, 
there  was  no  error  in  overruling  the  motion  for  a  venire 
de  novo.  Knight,  Admr.,  v.  Knight,  6  Ind.  App.  268,  33 
N.  E.  Rep.  456. 
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There  was  no  error  in  overruling  the  motion  to  strike 
out  a  portion  of  the  special  verdict. 

On  the  trial  Mary  E.  Burnham,  who  was  a  sister  of 
George  Burnham,  and  who,  after  his  death,  purchased  of 
the  other  heirs  their  rights  in  his  interest  in  the  firm 
of  Burnham  &  Case,  testified  to  a  conversation  which 
took  place  in  the  lifetime  of  said  George  Burnham  be- 
tween him  and  the  witness  and  said  Lewis  F.Case,  in  rela- 
tion to  borrowing  money  of  appellee  for  the  use  and  bene- 
fit of  the  partnership  of  Burnham  &  Case,  and  that  the 
money  so  borrowed  for  which  the  note  described  in  the 
complaint  was  executed,  was  entered  on  the  books  of  said 
firm  as  a  partnership  liability  in  the  handwriting  of  Mr. 
Case,  and  that  when  she  afterwards  became  a  member  of 
the  firm,  and  also  when  Foster  and  Jackson  entered  the 
partnership,  this  note  was  one  of  the  items  in  the  list  of 
indebtedness,  which  each  of  said  appellants  respectively 
assumed  and  agreed  to  pay,  etc.  It  is  insisted  that  said 
witness  was  incompetent  as  to  all  matters  which  occurred 
prior  to  the  death  of  her  brother.  We  are  not  able  to 
agree  with  counsel  in  this  contention.  There  was  no 
error  in  admitting  her  testimony. 

It  is  earnestly  insisted  that  the  verdict  is  contrary  to 
the  evidence,  and  that  it  is  not  sustained  by  suflScient 
evidence.  There  was  some  evidence  at  least  tending  to 
sustain  all  the  substantial  averments  in  the  complaint, 
and  moreover  the  finding  of  the  jury  embraces  all  the 
material  facts  alleged  in  the  complaint. 

We  can  not  disturb  the  verdict  on  the  evidence.  As 
to  Case  at  least  there  was  ample  evidence  to  support  the 
verdict. 

We  find  no  reversible  error  in  the  record. 

Judgment  aflBrmed, 

FUed  Feb.  22, 1894. 
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No.  1,126. 

Elgin  -y.  Mathis. 

Justice  of  thb  Pbacs. — Jurisdiction, — Amount  Demanded  Controls, — 
Account, — ^Where  an  action  is  instituted  before  a  justice  of  the  peace 
to  recover  upon  an  account,  and  a  bill  of  particulars,  giving  the 
items  of  the  account,  is  filed  with  the  complaint,  and  the  amount 
shown  to  be  due  by  the  bill  of  particulars  exceeds  the  jurisdiction 
of  the  justice,  while  the  demand  in  the  complaint  is  within  his  juris- 
diction, the  amount  demanded  in  the  complaint  controls  and  de- 
termines the  question  of  jurisdiction. 

Practicb. — Action  on  Account. — Debits  and  Credits, — How  Applied,^' 
In  an  action  upon  an  account  containing  debits  and  credits,  the 
plaintiff  will  not  be  required  to  designate  which  particular  item  or 
items  have  been  paid  by  the  credits. 

From  the  Warren  Circuit  Court. 
W.  L.  Raboum,  for  appellant. 

J,  F,  Hardy,  E.  Stansbury  and  /.  G.  Stephens,  for  ap- 
pellee. 

Ross,  J. — The  appellee  sued  the  appellant,  before  a 
justice  of  the  peace,  upon  an  account,  the  amount  due 
thereon  being  seven  dollars  and  eighty-three  cents. 
Afterwards,  the  appellee,  by  leave  of  court,  amended  his 
complaint  and  bill  of  particulars,  whereupon  the  appel- 
lant moved  the  court  to  dismiss  the  action  for  want  of 
jurisdiction,  which  motion  was  overruled. 

The  appellant  then  filed  an  answer  in  two  paragraphs, 
of  which  the  first  was  a  plea  of  payment,  and  the  second 
by  way  of  set-off. 

Upon  the  issues  thus  formed,  there  was  a  trial,  and  a 
verdict  and  judgment  for  the  appellee  in  the  sum  of 
four  dollars. 

From  this  judgment  the  appellant  appealed  to  the 
Warren  Circuit  Court,  where  the  appellant  renewed  his 
motion  to  dismiss  the  cause  for  want  of  jurisdiction,  the 
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motion  was  overruled,  and  proper  exception  saved.  Upon 
this  ruling  is  predicated  the  first  error  assigned  on  this 
appeal. 

With  the  amended  complaint,  the  appellee  filed,  as  an 
exhibit,  a  bill  of  particulars,  containing  the  separate 
items  of  the  account  sued  upon,  wherein  the  aggregate 
thereof  was  shown  to  be  $777.68,  with  credits  to  the 
amount  of  $277.32,  leaving  a  balance  due  of  $500.36. 

The  allegations  of  the  complainty  as  to  the  amount  due 
and  for  which  judgment  is  asked,  are  "that  the  defendant 
is  indebted  to  the  plaintiff  in  the  sum  of  one  hundred 
and  ninety  dollars  ($190),"  and  ''plaintiff  demands 
judgment  for  one  hundred  and  ninety  dollars  ($190) 
and  costs  of  this  suit  and  proper  relief.'' 

It  is  insisted  on  behalf  of  the  appellant,  that  the 
amount  in  controversy  exceeded  the  jurisdiction  of  the 
justice  of  the  peace;  that  the  amount  in  controversy  is 
not  the  amount  for  which  judgment  is  demanded,  but  is 
the  balance  shown  on  the  statement  of  the  account. 

If  the  justice  of  the  peace  before  whom  the  original 
judgment  was  rendered,  had  no  jurisdiction  of  the  sub- 
ject-matter, the  circuit  court  had  no  jurisdiction  on  ap- 
peal. Snell  V.  Mohan,  38  Ind.  494;  Jolly  v.  Oheringy^^ 
Ind.  139;  Pritchard  v.  Bartholomew,  45  Ind.  219;  Mays 
V.  Dooley,  59  Ind.  287;  Doyle  v.  State,  ex  rel.,  61  Ind. 
324;  Horton  v.  Sawyer,  59  Ind.  587;  Brown  v.  Goble,  97 
Ind.  86. 

In  an  action  on  an  account,  brought  before  a  justice  of 
the  peace,  where  the  only  complaint  is  the  account  itself, 
which  shows  on  its  face,  that  the  amount  due  exceeds 
the  jurisdiction  of  such  justice,  and  the  demand  is  in  no 
way  limited,  the  court  should  sustain  a  motion  to  dis- 
miss for  want  of  jurisdiction.  But  when  a  complaint  is 
filed  to  recover  upon  an  account,  and  a  bill  of  partic- 
ulars, giving  the  items  of  the  account,  is  filed  with  the 
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complaint,  and  the  amount  shown  to  be  due  by  the  bill 
of  particulars  exceeds  the  jurisdiction,  while  the  demand 
in  the  complaint  is  within  the  jurisdiction  of  the  justice, 
the  amount  demanded  in  the  complaint  controls  and  de- 
termines the  question  of  jurisdiction. 

In  Murphy  v.  Evans,  11  Ind.  517,  the  court,  in  pass- 
ing upon  the  question  of  a  justice's  jurisdiction  under 
section  1500,  R.  S.  1894,  says:  *'The  jurisdiction  of  the 
justice  depends  upon  the  amount  of  'the  debt  or  damages 
claimed. '  Where  the  amount  so  'claimed'  exceeds  the  sum 
named,  the  justice  would  have  no  jurisdiction,  whether 
the  amount  be  claimed  by  the  plaintiff,  or  by  the  defend- 
ant on  his  set-off."  See,  also,  Inhabitants  Cong,  Tp,  v. 
Weir^  9  Ind.  224,  and  cases  cited;  Guard  v.  Circle,  16 
Ind.  401;  Pate  v.  Shafer,  19  Ind.  173;  Calloway  v. 
Byram,  95  Ind.  423. 

While  the  demand  in  a  complaint  may  lessen  the 
amount  which  appears  to  be  due  on  the  face  of  an  ac- 
count or  note,  it  can  not  enlarge  the  same  and  thus  di- 
vest the  court  of  jurisdiction.  Collins  v.  Shaw,  8  Ind. 
516;  Murphy  v.  Evans,  supra;  Second  Nat'l  Bank  v. 
Hutton,  81  Ind.  101. 

In  this  case,  the  amount  demanded  in  both  the  com- 
plaint and  set-off,  as  well  as  the  amount  recovered  in  the 
justice's  and  circuit  courts,  were  clearly  within  the  juris- 
diction of  the  justice  of  the  peace,  hence  there  was  no 
error  in  overruling  the  motion  to  dismiss. 

The  second  error  assigned  is,  that  '*The  court  erred  in 
overruling  defendant's  motion  to  require  plaintiff  to  elect 
upon  what  particular  items  he  would  depend,  and  to 
strike  out  the  rest  in  his  bill  of  particulars." 

The  record  shows  a  motion  made  by  the  appellant  to 
require  the  plaintiff  ( appellee )  to  elect  upon  which  par- 
ticular items  in  his  bill  of  particulars  filed  with  his  com- 
plaint  he  sought  a  recovery,  which  was  overruled  and 
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exception  saved.  In  this,  we  think,  the  court  committed 
no  error. 

In  an  action  upon  an  account  containing  debits  and 
credits,  the  party  will  not  be  required  to  designate  which 
particular  item  or  items  have  been  paid  by  the  credits, 
for  unless  they  were  paid  and  applied  in  payment  of 
certain  items,  they  would  simply  stand  as  a  general 
credit  upon  the  entire  account,  which  might  be  shown. 

The  third  error  assigned  has  not  been  discussed,  hence 
is  waived. 

We  find  no  error  in  the  record  for  which  the  judgment 
should  be  reversed. 

Judgment  affirmed. 

Filed  Feb.  20, 1894. 


No.  1,202. 

The  State  v.  Bins  et  al. 

Appkllate  Coubt  Practick.— Accord.—  When  no  QuesHon  is  Presented. 
— Criminal  Law. — Affidavit. — Where  the  record  in  an  appeal  from  a 
criminal  action  instituted  before  a  justice  of  the  peace,  does  not  con- 
tain an  affidavit  of  any  kind  charging  the  defendants  with  an  of- 
fense,  no  question  is  presented  as  to  the  action  of  the  court  in  over- 
ruling a  demurrer  to  a  plea  in  abatement  and  discharging  the  de- 
fendants. 

From  the  Putnam  Circuit  Court. 
A.  G.  Smithy  Attorney-General,  F.  A.  Homer,  Prose- 
cuting Attorney,  and  /.  H.  James,  for  State. 
J.  P.  Alice  and  /.  B.  Nelson,  for  appellees. 

Ross,  J. — ^The  facts  in  this  case,  as  we  gather  them 
from  the  record  and  the  briefs  of  counsel,  are  as  follows: 
That  on  the  16th  day  of  October,  1893,  the  appellees 
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were  arrested  and  tried  before  one  Samuel  Colli ver,  a 
justice  of  the  peace  of  Putnam  county,  Indiana,  upon  an 
affidavit  charging  them  with  malicious  trespass.  They 
pleaded  not  guilty,  and  were  put  upon  trial  before  a  jury. 
After  the  evidence  was  all  in,  and  the  case  rested  by  both 
sides,  the  appellees  moved  the  court  to  dismiss  the  cause 
on  account  of  the  insufficiency  of  the  evidence,  and  there- 
upon the  court  dismissed  the  jury  and  discharged  the  ap- 
pellees. On  the  same  day,  and  after  their  discharge  as 
above  stated,  the  appellees  were  again  arrested  for  the 
same  offense.  Subsequently  they  were  tried  and  con- 
victed, and  from  the  judgment  of  conviction  they  ap- 
pealed to  the  Putnam  Circuit  Court,  where  they  filed  a 
plea  in  abatement,  setting  forth  the  above  facts  relative 
to  their  previous  arrest,  trial,  and  discharge  for  the  same 
offense.  To  this  plea  in  abatement,  the  appellant  de- 
murred, which  demurrer  was  overruled  by  the  court,  and 
the  appellees  discharged.  From  this  ruling  of  the  court 
in  overruling  the  demurrer  to  the  plea  in  abatement,  and 
the  judgment  thereupon  discharging  the  appellees,  this 
appeal  is  perfected. 

Many  questions  have  been  very  ably  discussed  by  the 
counsel  representing  the  State,  which  it  will  not  be  nec- 
essary for  us  to  examine  or  pass  upon,  for  the  reason 
that  the  record  filed  in  this  court  is  insufficient  to  pre- 
sent any  such  questions  for  consideration. 

While  the  record  says  that:  * 'October  16,  1893,  comes 
now  this  day  Houston  Lewis  and  files  his  affidavit 
against  the  defendants,''  etc.,  we  are  unable  to  find  an 
affidavit  of  any  kind  in  the  record  charging  the  appellees 
with  any  offense. 

Without  a  sufficient  affidavit,  the  justice  should  not 
have  issued  a  warrant  for  the  arrest  of  the  appellees,  and 
their  arrest  was  unlawful,  hence  it  was  not  error  for  the 
circuit  court,  on  appeal,  to  discharge  them,  whether  the 
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plea  in  abatement  was  good  when  addressed  to  a  proper 
affidavit  or  not. 

A  party  appealing  to  this  court  must  present  a  record, 
which,  on  its  face,  shows  that  an  error  has  been  com- 
mitted, otherwise  there  is  nothing  to  consider. 

Judgment  affirmed. 

FUed  Feb.  22, 1894. 


No.  1,048. 

Shearer  v.  R.  S.  Peale  &  Company. 

Appellate  Coubt  ^tULCric^.^Brief,— Argument,— What  Errors  Coh- 
8idered, — ^The  general  rale  is  that  an  appellate  tribunal  will  not  go 
beyond  the  brief  of  the  appellant  in  quest  of  errors  which  have  not 
been  pointed  out,  and  the  nature  and  extent  of  the  argfument  in 
support  of  the  alleged  error  depends  largely  on  the  character  of  the 
question  sought  to  be  presented,  and  must  be  left  to  the  judgment  of 
counsel,  but  assertions  alone  will  not  suffice. 

Corporation.— CompZafnt.— Corporate  Existence.-^WheTe  an  action  was 
brought  in  the  name  of  R.  S.  Peale  &  Co.,  and  the  complaint  does 
not  show  upon  its  face  that  R.  S.  Peale  &  Co.  is  not  a  corporation, 
or  has  not  capacity  to  sue,  the  complaint  is  sufficient,  it  not  being 
necessary  for  a  corporation  plaintiff  to  allege  its  corporate  exist- 
ence. 

Contract. — Ghiarantor. — WJien  Immediately  Liable  on  Default  of  thi 
Principal. — Original  Undertaking, — Demand, — Notice, — An  order  in 
writing  signed  by  "Arthur  E.  Cox,  Agent,"  for  certain  books  de- 
scribed therein,  was  indorsed  as  follows :  "The  above  is  indorsed 
by  the  undersigned,  who,  in  consideration  of  the  agent  being  al- 
lowed the  time  for  payment  herein  indorsed,  hereby  guarantees 
payment  of  the  amount  within  thirty  days  from  the  receipt  of  the 
shipment  at  the  above  named  express  or  freight  office.  Notice  of 
nonpayment  by  the  agent  is  hereby  waived. 

"Robert  A.  Shearer.'' 

Held,  that  the  above  agreement  of  guaranty  is  an  original  undertaking 
to  pay,  and  not  collateral,  and  that  the  guarantor  was  at  once  re- 
sponsible on  the  failure  of  the  principal  to  pay,  and  that  neither 
demand  of  payment  on  the  principal,  nor  notice  of  his  default,  is 
necessary  before  suing  the  guarantor. 
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Bbmusseb  to  Evidence. —  When  Should  Be  Overruled. — A  demurrer  to 
evidence  should  be  overruled  if  the  evidence,  however  slight, 
against  the  demurring  party,  and  all  such  reasonable  inferences  as 
may  be  drawn  therefrom,  are  sufficient  to  make  a  case  in  favor  of 
the  opposing  party. 

From  the  Huntington  Circuit  Court. 

C  W.  Watkins  and  Z.  T.  Dungan,  for  appellant. 

/.  B.  Kenner  and  U.  S.  Leshy  for  appellee. 

Davis,  C.  J. — An  order  in  writing  signed,  ''Arthur  E. 
Cox,  agent,"  was  executed  to  appellee  for  certain  books 
therein  described.  This  order,  before  delivery  to  appel- 
lee, was  indorsed  in  writing  by  appellant  in  the  words 
following: 

'*The  above  is  indorsed  by  the  undersigned,  who,  in 
consideration  of  the  agent  being  allowed  the  time  for 
payment  herein  indorsed,  hereby  guarantees  payment  of 
the  amount  within  thirty  days  from  the  receipt  of  the 
shipment  at  the  above  named  express  or  freight  office. 
Notice  of  nonpayment  by  the  agent  is  hereby  waived. 
''(Signed)     Robert  A.  Shearer.'' 

The  complaint  is  founded  on  said  writing  signed  by 
appellant.  It  is  alleged  in  the  complaint,  that  the  books, 
to  the  amount  of  $64.05,  were  duly  sold  and  delivered  to 
said  Cox  by  appellee;  that  more  than  thirty  days  have 
elapsed  since  said  delivery,  and  that  payment  has  not 
been  made,  and  that  said  account  remains  due  and  un- 
paid, "and  that  the  defendant  is  liable  on  his  contract 
for  said  amount.''  - 

There  is  no  direct  averment,  that  the  writing  so  signed 
by  appellant  was  accepted  or  acted  upon  by  appellee,  or 
that  the  books  were  sold  or  delivered  to  Cox  on  the  faith 
or  credit  thereof,  or  that  appellant  had  any  notice  that 
his  said  undertaking  had  been  accepted,  or  that  the  books 
had  been  sold  and  delivered  to  Cox  on  the  faith  thereof 
or  otherwise,  except  as  hereinbefore  stated. 


mpr 
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A  demurrer  for  want  of  facts  was  overruled  to  the 
complaint.     The  answer  was  a  general  denial. 

The  evidence  shows  that  an  agent  of  appellee,  after  the 
expiration  of  thirty  days  from  the  delivery  of  the  books 
to  Cox,  presented  to  appellant  a  bill  for  the  books,  and 
demanded  payment  thereof,  and  that  appellant  then 
stated  to  the  agent  that  Cox  had  received  the  books,  and 
that  the  account  therefor  was  all  right  and  that  he  would 
pay  the  claim,  but  that  he  did  not  then  have  the  money. 
He  further  said  that  Cox  had  given  him  one  of  the  books 
as  part  pay  for  his  board,  and  that  Cox  had  delivered  the 
books  and  received  the  money  therefor  and  had  then  run 
off,  and  that  he  had  not  been  square  with  him.  A  de- 
murrer to  the  evidence  was  overruled  and  judgment  was 
rendered  against  appellant. ' 

Two  errors  are  assigned: 

1.  That  the  court  erred  in  overruling  the  demurrer  to 
the  complaint. 

2.  That  the  court  erred  in  overruling  the  demurrer  to 
the  evidence. 

The  only  argument  in  support  of  the  first  error  is  that 
appellant's  ** undertaking  to  pay  was  only  collateral," 
and  Billingaley  v.  Dempewolf,  11  Ind.  414,  is  cited  in 
support  of  this  proposition,  and,  further,  that  there  is 
no  allegation  that  R.  S.  Peale  &  Co.  is  a  ''partnership 
or  that  it  is  a  stock  company  or  corporation  or  an  indi- 
vidual." 

Counsel  for  appellee  decline  to  discuss  the  first  prop- 
osition because  no  attempt  has  been  made  to  point  out 
what,  if  any,  material  difference  it  makes  whether  the 
undertaking  sued  on  was  a  collateral  or  an  original  one, 
and  as  to  the  next  objection  they  urge  that  counsel  for 
appellant  should  do  morp  than  make  assertions,  i.  e., 
they  should  state  reasons  in  support  of  their  contention, 
and,  if  necessary,  cite  authorities  (Smith  v.  McDaniel,  5 
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Ind.  App.  581;  Liggett  v.  Firestone,  102. Ind.  514);  but 
counsel  for  appellee  insist  that  under  the  decision  in 
Wiles  V.  Trustees,  etc,  63  Ind.  206,  it  was  not  necessary  to 
aver  that  appellee  was  a  corporation,  a  partnership,  or 
an  individual. 

The  reasons  given  in  argument  by  counsel  for  appel- 
lant^ in  this  case,  are,  it  is  true,  exceedingly  brief,  but 
the  specific  points  on  which  they  rely  are  clearly  stated, 
and  in  support  of  the  first  an  authority  is  cited. 

The  points  on  which  counsel, — especially  for  appel- 
lant,— rely,  should  be  specifically  and  clearly  stated  in 
their  briefs  in  this  court,  and,  where  necessary,  the  au- 
thorities in  support  thereof  should  be  cited,  and  a  brief 
thus  prepared  will  ordinarily  be  sufficient  to  invoke  the 
decision  of  the  court  thereon. 

A  mere  assertion,  that  a  certain  ruling  is  wrong,  or  that 
a  complaint  is  insufficient,  or  that  an  instruction  is  er- 
roneous, is  not  argument,  but  when  the  specific  point, 
in  respect  to  which  the  ruling  is  said  to  be  wrong,  or  the 
complaint  is  alleged  to  be  insufficient,  or  the  instruction 
is  claimed  to  be  erroneous,  is  stated,  the  nature  and  ex- 
tent of  the  argument  in  support  of  such  position,  de- 
pends largely  on  the  character  of  the  question  sought  to 
be  presented,  and  must,  in  the  nature  of  things,  be  left 
to  the  judgment  and  discretion  of  counsel.  No  general 
rule  applicable  to  all  cases  can  be  stated.  It  should, 
however,  in  this  connection,  be  borne  in  mind,  that,  so 
far  as  the  appellant  is  concerned,  the  general  rule  is  that 
an  appellate  court  will  not  go  beyond  his  brief  in  quest 
of  errors  which  have  not  been  pointed  out.  Martin,  Sr., 
V.  Martin,  74  Ind.  207  (210). 

Also,  that  such  brief  must  contain  some  argument  or 
statement  of  the  infirmity  of  the  rulings  relied  upon  for 
a  reversal.     Acra  v.  Cornforth,  4  Ind.  App.  496. 

We  will,  thereupon,  consider  the  alleged  infirmities  in 
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the  complaint,  which  have  been  pointed  out,  but  as  to 
any  other  defects  in  the  complaint  appellant  must,  under 
the  long  established  rule,  be  held  to  have  waived  them, 
by  failure  to  discuss  them. 

The  second  objection  urged  to  the  complaint  is  not 
well  taken.  It  does  not  appear  on  the  face  of  the  com- 
plaint, that  R.  S.  Peale  &  Co.  is  not  a  corporation,  or 
that  appellee  had  not  capacity  to  sue,  and,  therefore,  as 
the  name  is  such  as  might  probably  be  adopted  by  a  cor- 
poration, R.  S.  Peale  &  Co.  must  be  regarded,  so  far  as 
the  question  here  presented  is  concerned,  as  a  corpora- 
tion. O^Donald  v.  Evansville,  etc.,  R.  R.  Co.,  14  Ind. 
259. 

It  is  the  settled  rule  in  this  State,  that  a  corporation 
may  sue  in  its  corporate  name,  and  need  not  aver  in  the 
complaint  how  it  became  a  corporation,  nor  that  it  is 
such.  Heaaton  v.  Cincinnati,  etc.,  R.  R.  Co.,  16  Ind. 
275. 

If  it  appeared  that  R.  S.  Peale  &  Co.  was  a  partner- 
ship it  would  then  be  necessary  to  set  out  the  Christian 
and  surname  of  the  several  members  of  the  firm.  Bos- 
com  V.  Toner,  5  Ind.  App.  229. 

In  this  respect,  under  the  authorities  cited,  the  com- 
plaint is,  in  our  opinion,  suiB&cient. 

The  other  objection  presents  a  more  serious  question. 
The  solution  of  this  question  depends  upon  the  construc- 
tion of  the  undertaking  signed  by  appellant. 

Ordinarily,  guaranty  is  an  undertaking  that  the  debtor 
shall  pay,  and  suretyship  that  the  debt  shall  be  paid. 
Am.  and  Eng.  Encyc.  of  Law,  vol.  9,  p.  68. 

In  discussing  a  similar  question  in  Nading  v.  Mc- 
Oregor,  121  Ind.  465,  Judge  Coffey,  speaking  for  the 
Supreme  Court,  says: 

**It  is  often  a  question  of  very  great  difficulty  to  de- 
termine whether  a  particular  instrument  of  writing  con- 
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stitutes  a  strict  guaranty,  or  whether  it  constitutes  an 
original  undertaking.  In  a  strict  guaranty,  the  guar- 
antor does  not  undertake  to  do  the  thing  which  his 
principal  is  bound  to  do,  but  his  obligation  is  that  the 
principal  shall  perform  such  act  as  he  is  bound  to  per- 
form, or,  in  the  event  he  fails,  that  the  guarantor  will 
pay  such  damages  as  may  result  from  such  failure.  It 
is  this  feature  which  enables  us  to  distinguish  a  strict  or 
collateral  guaranty  from  a  direct  undertaking  or  prom- 
ise. So  that  when  an  instrument  of  writing  resolves 
itself  into  a  promise  or  undertaking  on  the  part  of  the 
person  executing  it  to  do  a  particular  thing  which  an- 
other is  bound  to  do,  in  the  event  such  other  person 
does  not  perform  the  act  himself,  it  is  said  to  be  an 
original  undertaking,  and  not  a  strict  or  collateral  guar- 
anty. In  the  latter  class  of  contracts  the  undertaking 
is  in  the  nature  of  a  surety,  and  the  person  bound  by  it 
must  take  notice  of  the  default  of  his  principal." 

In  Conduitt  v.  Ryan,  3  Ind.  App.  1,  this  court  said: 
'*The  contract  of  a  guarantor  is,  in  strictness,  his  own 
separate  contract,  and  is  collateral  to  that  of  the  prin- 
cipal. Strictly  speaking,  the  guarantor  does  not  under- 
take to  do  the  very  thing  which  his  principal  is  bound 
to  do.  It  is  rather  in  the  nature  of  a  warranty  that  the 
thing  which  the  principal  ought  to  do  will  be  done, 
and  in  the  event  the  principal  fails  the  guarantor  will 
himself  thereafter  answer  for  such  failure.  A  giiarantor 
answers  for  the  default  of  his  principal,  while  a  surety 
is  responsible  at  once  on  his  direct  promise  to  pay.  A 
guarantor,  unlike  a  surety,  can  not,  as  a  general  rule, 
be  sued  with  his  principal,  inasmuch  as  his  liability 
arises  strictly  from  his  individual  contract.  A  contract, 
or  undertaking  of  guaranty,  may,  however,  be  so  worded 
as  to  be  a  direct  and  absolute  engagement  to  pay,  and 
not  collateral;    and,  although  when  a  contract  of  guar- 
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anty  takes  that  form  it  is,  in  a  sense,  in  the  nature  of 
suretyship,  it  is  not  a  contract  of  suretyship  in  such 
sense  as  to  be  irrevocable/' 

The  following  authorities  support  the  foregoing  propo- 
sitions: Wright  v.  Oriffitk,  121  Ind.  478;  Buniham  v. 
Gallentine,  11  Ind.  295;  Studebakcr  v.  Cody,  54  Ind.  586; 
Kline  v.  Raymond ,  70  Ind.  271. 

These  authorities  support  the  proposition  that  where 
the  contract  of  guaranty  absolutely  and  unconditionally 
provides  that  the  guarantor  shall  pay  a  given  sum  at  a 
stated  time,  no  demand  of  payment  on  the  principal,  or 
notice  of  his  default,  is  necessary  before  suing  the  guar- 
antor. 

In  this  case,  the  order  signed  by  Cox,  and  to  which 
the  undertaking  signed  by  appellant  was  attached,  was 
for  books,  as  therein  specified,  to  the  amount  of  $64.05, 
and  the  undertaking  expresses  a  contract  definite  and 
absolute  in  its  terms,  without  condition  or  contingency, 
for  the  payment  of  that  sum  within  thirty  days  from  the 
receipt  of  the  shipment  by  Cox.  It  was  not  an  under- 
taking that  Cox  should  pay,  but  the  undertaking  was 
that  the  debt  should  be  paid. 

The  language  in  this  case  is,  '^hereby  guarantees  the 
payment  of  the  amount,"  and,  in  Bumham  v.  Gallen- 
tine, supra,  the  language  was,  ''I  guarantee  the  pay- 
ment of  this  note,"  and,  in  Studebaker  v.  Cody,  supra, 
the  language  was,  ''guarantee  the  payment  of  the  same 
when  due." 

Under  the  authorities  cited,  we  are  of  the  opinion  that 
the  agreement  signed  by  appellant  was  an  original  un- 
dertaking, and  that  he  was  responsible  at  once  on  his 
direct  promise  to  pay.  Frash  v.  Polk,  67  Ind.  55;  Tay- 
lor V.  Taylor,  64  Ind.  356. 

Moreover,  if  the  contract  in  question  was  held  to  be 
one  of  guaranty,  and  if  there  was  no  waiver  of  notice 
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therein,  it  would  not  necessarily  follow,  under  the  de- 
cisions of  the  Supreme  Court  of  this  State,  that  appellee 
was  required  to  aver  or  prove  either  notice  of  default  on 
the  part  of  Cox,  or  demand  on  appellant,  before  bringing 
suit.  If  loss  results  to  the  guarantor  on  account  of  a 
failure  to  give  notice  of  the  nonperformance  of  the  con- 
tract guaranteed,  the  fact  of  loss  and  the  failure  to  give 
notice  constitute  matters  of  defense.  Stanley  v.  Stan- 
ley, 112  Ind.  143;   Ward  v.  Wilson,  100  Ind.  52. 

There  was  no  error,  on  the  .grounds  alleged,  in  over- 
ruling the  demurrer  to  the  complaint. 

The  next  question  discussed  brings  in  review  the  ac- 
tion of  the  trial  court  in  overruling  appellant's  demurrer 
to  the  evidence. 

The  argument  of  counsel  for  appellant  is  based  on  the 
proposition  that  appellee,  in  order  to  recover,  was  re- 
quired to  prove  * 'that  the  goods  were  shipped  to  Cox,  and 
that  he  received  them,  and  that  he  never  paid  for  them," 
■and  it  is  contended  that  the  evidence  does  not  establish 
these  facts. 

It  may  be  conceded  that  it  was  incumbent  on  appellee 
to  prove  that  the  goods  had  been  shipped  to  and  received 
by  Cox  more  than  thirty  days  prior  to  the  institution  of 
the  suit,  but  if  we  are  right  in  our  construction  of  the 
contract,  that  it  was  an  original  undertaking  to  pay  the 
debt,  and  if  the  burden  rests  on  appellee,  under  the  au- 
thorities cited,  to  prove  nonperformance  or  nonpayment 
on  the  part  of  Cox,  we  can  not  say  that  the  evidence  does 
not  tend  to  prove  such  nonperformance  and  nonpay- 
ment on  the  part  of  Cox. 

It  should,  however,  be  borne  in  mind  that  on  de- 
murrer to  the  evidence  the  court  is  bound  to  accept  as 
true  all  the  facts  which  the  evidence,  however  slight, 
tends  to  prove,  and  as  against  the  party  demurring  all 
Vol.  9—19 
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such  reasonable  inferences  as  a  jury  might  have  drawn 
from  the  evidence.  Palmer  v.  Chicago,  etc.,  R.  R.  Co., 
112  Ind.  250;  Leavitt  \.  Terre  Haute,  etc.,  R.  R,  Co.,  5 
Ind.  App.  513. 

The  evidence  in  relation  to  the  shipment  of  the  books, 
the  receipt  thereof  by  Cox,  and  his  failure  to  pay  there- 
for, is,  indeed,  in  some  respects  slight,  and  depends 
largely  on  the  inferences  which  may  be  reasonably  drawn 
from  the  declarations  and  admissions  of  appellant,  but 
there  was  no  error,  unde»  the  rule  above  enunciated,  in 
overruling  the  demurrer  to  the  evidence. 

We  find  no  error  in  the  record. 

Judgment  alB&rmed. 

Filed  Feb.  16, 1894. 

# 

No.  801. 
Rosenstein  v.  The  State. 

Criminal  Law. — Intoxication, — Place,  When  Sufficiently  Charged. — An 
affidavit  charging  the  oSense  of  unlawful  intoxication  must,  in  ad- 
dition to  alleging  it  to  have  been  in  a  public  place,  allege  the  kind 
or  character  of  such  place,  so  that  the  court  may  determine  whether 
or  not  it  is  a  public  place  within  ohe  meaning  of  the  statute. 

Same. — Affidavit. — Jurat. — Seal. — Arrest  of  Judgment. — Beversal. — If  an 
affidavit  made  before  a  police  judge  has  no  seal  attached  to  the  jurat, 
such  omission,  even  if  required,  will  not  constitute  a  ground  for  ar- 
rest of  judgment,  or  reversal,  such  omission,  if  error,  not  being  pre- 
judicial to  the  substantial  rights  oi  the  defendant. 

Signature. — Genuine  or  Mechanical. — Judicial  Notice. — ^Whero  a  signa- 
ture is  in  script,  and  purports  on  its  face  to  be  written,  althoagh  it 
may  have  been  placed  there  by  some  mechanical  contrivance,  the 
court  can  not  take  judicial  knowledge  of  such  fact. 

Practice. — Motion,  Statement  of  Fact  in. — ^The  mere  statement  of  a 
fact  in  a  motion  is  not  such  proof  of  its  existence  as  to  authorize  the 
court  to  act  upon  it. 

From  the  Marion  Criminal  Court. 

W.  F.  A.  Bernhamer,  for  appellant. 

A.  G.  Smith,  Attorney-General,  and  J.  W.  Holtzman, 

Prosecuting  Attorney,  for  State. 
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Gavin,  J. — ^The  affidavit  charged  the  appellee  with 
having  been  found  in  a  state  of  intoxication  '*in  a  public 
place,  to  wit,  in  the  public  streets  of  the  city  of  Indi- 
anapolis." 

The  language  of  the  statute  would  be  followed  by 
simply  charging  the  offense  to  have  been  "in  a  public 
place."     R.  S.  1894,  section  2187. 

It  has  been  held,  however,  that  in  this  instance  it  is 
not,  as  is  usually  the  case,  sufficient  to  follow  the  lan- 
guage of  the  statute,  but  that  the  charge  must  go  further 
and  ''describe  the  place  where  the  accused  was  found,  so 
that  the  court  may  see  that  such  place  is  a  public  place, 
within  the  meaning  of  the  statute."  State  v.  Welch,  88 
Ind.  308. 

By  this  is  meant  a  description,  not  of  the  location  of 
the  place,  but  its  kind  and  character. 

The  degree  of  certainty  required  as  to  location  is  de- 
termined upon  other  principles.  This  affidavit  is  good 
within  the  rule  laid  down  in  State  V.  Waggoner,  52  Ind. 
481,  and  State  v.  Moriarty,  74  Ind.  103. 

A  motion  in  arrest  of  judgment  was  made,  and  several 
grounds  are  presented  to  support  it. 

There  is  nothing  in  the  record  to  show  that  the  affi- 
davit was  not  signed  by  the  prosecuting  witness,  so  this 
objection  is  not  tenable. 

Another  reason  urged  against  the  sufficiency  of  the  af- 
fidavit is  that  the  jurat  is  signed  by  the  judge  before 
whom  the  affidavit  was  made,  not  in  his  own  handwrit- 
ing but  with  a  rubber  stamp.  That  this  is  true  is  not 
brought  to  our  knowledge  in  any  manner  known  to  the 
law. 

It  is  not  so  declared  by  any  evidence  in  a  bill  of  ex- 
ceptions, nor  by  affidavits.  It  is  so  stated  in  the  motion 
in  arrest,  but  it  is  well  settled  that  the  mere  statement  of 
a  fact  in  a  motion  is  not  such  proof  of  its  existence  as 
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authorizes  a  court  to  act  upon  it.  Ahlendorf  v.  First 
NaVl  Bank,  6  Ind.  App.  316,  33  N.  E.  Rep.  529;  Indi- 
anapolis, etc.,  Go,  V.  Christian,  93  Ind.  360;  Choen  v. 
State,  85  Ind.  209. 

The  original,  it  is  true,  has  been  brought  to  this  court 
by  a  certiorari  and  is  before  us  for  inspection.  Yet  we 
are  not  permitted  thus  to  determine  questions  of  fact, 
about  which  there  may  be  room  for  difference  of  opinion. 
The  signature  is  in  script,  and  purports,  on  its  face,  to 
be  written,  and,  although  it  may  have  been  placed  there 
by  some  mechanical  contrivance,  we  can  not  take  ju- 
dicial knowledge  of  such  fact.  In  truth,  there  are  many 
instances  in  which  it  would  require  the  powers  of  an  ex- 
pert to  determine  whether  or  not  a  signature  was  really 
written  or  placed  there  by  some  mechanical  means.  We 
do  not,  therefore,  feel  required  nor  authorized  to  deter- 
mine the  legal  question  as  to  the  validity  of  an  official 
document  authenticated,  not  by  the  written  signature  of 
the  officer,  but  by  some  mechanical  contrivance  which 
may  be  left  at  the  command  of  any  one  who  may  pick  it 
up  about  his  office. 

We  will  say,  however,  that  even  if  it  be  strictly  legal, 
(see  Hamilton  v.  State,  103  Ind.  96,  53  Am.  Rep.  491, 
and  notes)  the  practice  is  not  one  to  be  commended. 

The  last  reason  presented  for  sustaining  the  motion  is 
the  want  of  the  seal  to  the  jurat  on  the  affidavit. 

In  support  of  this  contention  counsel  rely  upon  Miller 
V.  State,  122  Ind.  355. 

In  that  case  an  affidavit,  sworn  to  before  a  notary,  was 
held  bad  because  there  was  no  seal.  This  holding  was, 
however,  based  upon  a  statute,  which  expressly  declares: 
*'A11  notarial  acts,  not  attested  by  such  seal,  shall  be 
void.*'  As  to  the  acts  of  the  officer  in  this  case,  a  police 
judge,  in  whose  court  the  cause  was  to  be  tried,  there  is 
no  such  statute. 
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The  case  of  Mountjoy  v.  State ^  78  Ind.  172,  meets  the 
question  under  consideration.  It  is  there  said:  "The 
seal  of  a  court  need  not  be  attached  to  the  jurat  of  an  af- 
fidavit sworn  to  before  its  clerk,  and  to  be  used  only  in 
such  court." 

So,  also,  Quaker  v.  State,  120  Ind.  92,  decides  the 
proposition  adversely  to  appellant. 

Moreover,  we  are  clearly  of  the  opinion  that  it  is  not 
in  consonance  with  either  the  letter  or  the  spirit  of  our 
code  to  reverse  a  cause  for  such  a  defect  when  presented 
by  motion  in  arrest  after  the  party  has  been  tried  upon 
the  merits  and  when  it  is  plainly  apparent  that  his  rights 
to  a  fair  trial  have  been  in  no  way  prejudiced  by  the  de- 
fect, if  any  existed. 

Section  1964,  R.  S.  1894,  provides:  ''In  the  consid- 
eration of  the  questions  which  are  presented  upon  an  ap- 
peal, the  Supreme  Court  shall  not  regard  technical  errors 
or  defects  or  exceptions  to  any  decision  or  action  in  the 
court  below,  which  did  not,  in  the  opinion  of  the  Su- 
preme Court,  prejudice  the  substantial  rights  of  the  de- 
fendant." Nichols  V.  State,  127  Ind.  406;  State  v.  Dusen^ 
berry,  112  Mo.  277. 

It  is  the  plain  purpose  of  our  law  to  protect  and  pre- 
serve the  rights  and  liberties  of  the  citizen  to  the  fullest 
extent,  but  it  is  equally  apparent  that,  after  every  oppor- 
tunity has  been  afforded  a  defendant  to  present  his  case 
upon  its  merits,  it  is  not  intended  that  a  conviction 
should  be  set  aside  upon  mere  technical  errors  of  proced- 
ure, by  which  he  could  not,  by  any  possibility,  have  been 
prejudiced. 

Judgment  affirmed. 

Filed  Feb.  21, 1894. 
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No.  1,149. 

Voss  V.  The  State,  ex  rel.  Stalker. 

Evidence. — Objections  to.  How  Made. — Appellate  Court  Practice. — ^Par- 
ticalar  objections  to  the  admission  of  evidence  must  be  made  with 
reasonable  certainty,  otherwise  no  question  as  to  its  admissibility 
will  be  presented  on  appeal. 

From  the  Hamilton  Circuit  Court. 

T.  J.  Kane  and  R.  K,  Kane,  for  appellant. 

W.  S.  Christian  and  I.  W.  Christian,  for  appellee. 

Ross,  J. — ^The  appellee  brought  this  action  to  foreclose 
a  lien  for  a  ditch  assessment  against  certain  lands  owned 
by  the  appellant. 

There  was  a  finding  for  the  appellee,  and  after  the  fil- 
ing of  a  motion  for  a  new  trial  by  the  appellant,  which 
was  overruled  by  the  court,  judgment  was  rendered  on 
the  finding. 

The  only  error  assigned  by  the  appellant  on  this  ap- 
peal is  the  overruling  of  his  motion  for  a  new  trial. 
Many  causes  were  assigned  in  the  motion  for  a  new  trial, 
which  are  not  discussed  by  counsel,  hence  are  considered 
waived. 

The  reasons  which  have  been  argued,  all  relate  to  the 
admission  of  certain  records  in  evidence  over  the  appel- 
lant's objection.  The  only  objection  made  to  the  intro- 
duction of  this  evidence  was  that  it  is  'irrelevant,  in- 
competent, and  immaterial,*'  The  evidence  objected  to 
was  the  original  petition  filed  and  the  order  book  entries 
in  the  proceedings  for  the  location  and  construction  of 
the  ditch. 

Objections  to  evidence  that  it  is  irrelevant,  incom- 
petent and  immaterial  are  generally  too  general,  indefi- 
nite, and  uncertain  to  present  any  question  in  this  court. 
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* 'Objections  to  evidence  to  be  of  any  avail  must  be 
reasonably  specific.  The  particular  objection  must  be 
fairly  stated.  It  is  not  enough  to  state  that  the  evidence 
is  incompetent,  or  that  it  is  immaterial  and  irrelevant. 
This  much  is  implied  in  the  bare  fact  of  objecting.  If 
it  be  unnecessary  to  state  the  particular  objection,  quite 
as  well  say  'we  object'  and  done  with  it,  since  a  mere  gen- 
eral objection  amounts  to  nothing  more,  for  it  is  simply 
tantamount  to  an  expression  of  the  fact  that  counsel  do 
object.  It  is  no  answer  to  the  proposition  asserted  by 
the  authorities  to  say  that  the  evidence  itself  may  reveal 
the  objection,  for  this  may  be  said  of  all  incompetent 
and  irrelevant  evidence,  when  carefully  scrutinized,  and, 
if  this  be  true,  then  there  would  be  no  reason  for  requir- 
ing a  specific  objection  in  any  case.  But  there  is  reason 
for  requiring  the  particular  objections  to  be  stated  with 
reasonable  certainty,  for,  in  the  hurry  of  a  trial,  it  can 
not  be  expected  that  particular  objections  will  occur  to 
the  judge,  although  if  stated  he  would  readily  perceive 
their  force.  Counsel,  who  are  presumed  to  have  studied 
the  case,  ought  to  be  able  to  state  the  particular  objec- 
tions, and  if  none  are  stated,  it  is  fair  to  assume  that 
none  exist,  since  an  objection  that  can  not  be  particu- 
larly stated  is  not  worth  the  making.  The  rule  is  a  rea- 
sonable one,  just  to  the  court  and  not  burdensome  to  the 
parties,  and  it  has  been  accepted  as  the  law  at  least  since 
1846."  OhiOy  etc.,  R.  W.  Co.  v.  Walker,  113  Ind.  196, 
and  cases  cited. 

The  evidence  complained  of,  however,  was  proper  for 
the  purpose  of  establishing  the  lien,  hence  there  was  no 
error  in  admitting  it. 

Judgment  afiirmed,  at  the  costs  of  the  appellant. 

Davis,  C.  J.,  did  not  participate  in  the  decision  of  this 
case. 

Filed  Feb.  21, 1894. 
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No.  1,200. 
Hatfield  v.  The  State. 

Criminal  Law. — Intoxicating  Liquor. — Selling y  etc,  to  Minor. — Suf- 
ficiency of  Indictment, — Duplicity. — Surplusage, — An  indictment  which 
charges  that  the  defendant  *'did  then  and  there  unlawfully  sell, 
barter  and  give  away  to  one  Richard  Fisher,  at  and  for  the  price  of 
ten  cents,  certain  intoxicating  liquors,  to  wit,  one  pint  of  beer," 
etc.,  is  not  bad  for  duplicity,  there  being  only  one  offense  charged, 
viz,  that  of  "selling"  the  liquor  at  and  for  the  price  of  ten  cents. 
The  words  **barter  and  give  away"  must  be  treated  as  surplusage, 
for  no  facts  are  alleged  showing  a  barter,  and  the  expression,  **at 
and  for  the  price  of  ten  cents,"  destroys  the  idea  of  a  gift,  reference 
being  made  only  to  a  single  quantity  of  liquor. 

QAHR.—  WitMrawal  of  Plea  of  Guilty  .—Motion  to  Quash.— -Trial  Without 
Issue. — Verdict. — Conviction. — ^The  defendant  in  a  criminal  action 
may,  with  the  consent  of  the  court,  withdraw  his  plea  of  not  guilty,  and 
move  to  quash  the  indictment,  and  the  withdrawal  of  the  plea  of  not 
guilty  will  not  affect  the  arraignment ;  and  where  leave  to  withdraw 
does  not  appear  of  record,  the  fact  that  the  court  entertained  a  mo- 
tion to  quash  was  equivalent  to  consenting  to  a  withdrawal  of  the 
plea.  And,  in  such  case,  if  the  motion  to  quash  be  overruled,  and 
the  defendant  proceed  to  trial  without  pleading  again,  there  is  no 
issue,  and  a  verdict  convicting  the  defendant  will  be  contrary  to 
law. 

From  the  Ohio  Circuit  Court. 
J.  B.  Coles  and  G.  B.Hall,  for  appellant. 
A.  0.  Smith  J  Attorney-General,  JR.  L.  Davis,  Prosecut- 
ing Attorney,  and  J.  L.  Davis j  for  State. 

LoTZ,  J. — ^The  appellant  and  another  were  jointly  in- 
dicted for  a  violation  of  section  2094,  R.  S.  1881.  A 
motion  to  quash  was  overruled.  The  appellant  was  tried 
separately,  by  the  court,  without  the  intervention  of  a 
jury,  and  found  guilty  and  fined  in  the  sum  of  $25.  A  mo- 
tion for  a  new  trial  was  overruled,  and  judgment  ren- 
dered on  the  finding. 

The  first  error  assigned  calls  in  question  the  decision 
of  the  court  in  overruling  the  motion  to  quash. 
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The  indictment  charges  that  the  appellant  ( and  an- 
other) ''did  then  and  there  unlawfully  sell,  barter  and 
give  away  to  one  Richard  Fisher,  at  and  for  the  price  of 
ten  cents,  certain  intoxicating  liquors,  to  wit,  one  pint 
of  beer;  he,  the  said  Richard  Fisher,  being  then  and 
there  a  minor,  etc." 

Appellant's  counsel  assert  that  the  indictment  charges 
more  than  one  offense  in  the  same  count,  and  that  it  is 
therefore  bad  for  duplicity. 

Duplicity  is  not  a  good  cause  for  quashing  a  criminal 
charge,  as  a  general  rule.  But  if  the  indictment  or  in- 
formation chtirge  the  defendant  with  two  or  more  dis- 
tinct offenses  in  a  single  count,  then  such  count  is  bad 
for  duplicity.  If,  however,  several  acts  are  charged  in 
the  same  count,  and  such  acts  were  done  by  the  same 
person,  at  the  same  time,  and  subject  the  offender  to  one 
and  the  same  punishment,  such  several  acts  constitute 
but  one  offense,  and  may  all  be  joined  in  one  count. 
State  V.  Malone,  8  Ind.  App.  8,  35  N.  E.  Rep.  198,  and 
cases  cited. 

A  sale,  a  barter,  and  a  gift  can  not  all  be  included  in 
one  act.  There  is  a  radical  difference  between  a  sale  and 
a  barter,  and  between  a  sale  and  a  gift,  and  between  a 
barter  and  a  gift. 

A  sale,  strictly  speaking,  imports  a  transfer  of  the  title 
and  possession  of  property  in  consideration  of  a  price 
paid,  or  to  be  paid,  in  money.  A  barter  is  the  exchange 
of  one  article  of  property  or  commodity  for  another.  The 
consideration,  instead  of  being  paid  in  money,  as  in  the 
case  of  a  sale,  is  paid  in  goods  or  property  susceptible  of 
valuation.  A  gift  is  the  transfer  of  property  without  con- 
sideration. 

It  is  apparent,  from  these  definitions,  that  the  same 
act  can  not  be  both  a  sale  and  a  barter;  or  a  sale  and  a 
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gift;  or  a  barter  and  a  gift.     The  conditions  of  the  one 
are  repugnant  to  the  conditions  of  the  others. 

A  sale  or  a  barter  can  not  be  charged  in  general  terms, 
for  it  would  be  but  stating  a  conclusion.  The  facts  con- 
stituting the  sale  or  barter  must  be  set  forth.  Divine  y. 
State,  4  Ind.  240. 

As  a  gift  denotes  the  transfer  of  property  without  any 
thing  being  received  in  return,  the  word  itself  is  fully 
descriptive  of  the  transaction,  and  it  is  sufficient  to  use 
it  in  an  indictment  without  more. 

In  the  indictment  in  the  case  in  hearing,  we  have  the 
distinct  charge  that  the  appellant  did  '*sell  •  *  ♦ 
at  and  for  the  price  of  ten  cents  ♦  ♦  •  one  pint  of 
beer.'' 

This  makes  a  good  charge  of  a  sale.  There  is  no  suf- 
ficient charge  of  a  barter,  for  it  is  not  alleged  that  any 
property  was  exchanged  for  the  beer.  Nor  does  it  suf- 
ficiently charge  a  gift.  If  the  charge  were  that  the  ap- 
pellant did  give  away  one  pint  of  beer,  without  more, 
this  would  have  been  sufficient  to  charge  a  gift,  but  the 
giving  away  is  coupled  with  *'at  and  for  the  price  of  ten 
cents."  This  expression  destroys  the  idea  of  a  gift,  for 
there  can  be  no  gift  upon  a  consideration. 

In  Shafer  v.  State,  26  Ind.  191,  it  was  held  that  an 
indictment  which  charged  that  the  defendant  "did  sell 
and  give  away  certain  intoxicating  liquors  at  and  for  the 
sum  of  ten  cents,"  was  a  double  charge  of  both  selling 
and  giving.  The  court  said:  '*And  as  there  is  nothing 
in  the  indictment  limiting  the  transaction  to  single 
quantity  of  liquor,  both  charges  might  be  true,  and  the 
indictment  would  be  double.  If  a  single  quantity  were 
referred  to,  then  it  would  be  impossible  that  it  should  be 
sold  and  also  given  away,  and  the  indictment  would  be 
uncertain  as  to  which  form  of  the  offense  was  meant  to 
be  charged." 
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This  last  named  case,  it  is  proper  to  remark,  has  been 
distinguished  in  so  far  as  it  holds  that  the  indictment 
charged  both  a  sale  and  a  gift;  and  overruled  in  so  far 
as  it  holds  that  duplicity  is  not  a  sufficient  cause  for 
quashing  an  indictment  when  two  distinct  offenses  are 
charged  in  the  same  count.  Knopf  y.  StatCy  84  Ind.  316 
(322). 

In  Eagan  v.  State,  53  Ind.  162,  the  charge  was  that 
the  defendant  did  ^'sell,  barter  and  give  away  intoxicat- 
ing liquor.''  In  speaking  of  the  information,  the  court 
said:  "It  does  not  charge  a  selling,  because  it  does  not 
allege  what,  if  anything,  was  paid  for  the  liquor;  nor  a 
bartering,  because  it  does  not  allege  what,  if  anything 
was  exchanged  for  it.  These  words  may  be  held  as  sur- 
plusage, and  still  leave  the  charge  of  giving  well  alleged. " 

In  Massey  v.  State,  74  Ind.  368,  the  charge  was  that 
the  defendant  did  * 'barter  and  sell  one-half  pint  of  in- 
toxicating liquor,  at  and  for  the  price  of  ten  cents.''  It 
was  held  that  the  charge  was  a  sale  and  not  a  barter,  and 
that  the  word  ''barter"  in  the  indictment  might  be  re- 
garded as  surplusage. 

In  the  case  at  bar,  the  charge  refers  to  a  single  quan- 
tity of  liquor.  It  is  impossible  that  it  should  have  been 
both  sold  and  given  away  in  the  same  act.  All  that 
part  of  the  indictment  which  relates  to  bartering  and 
giving  away  may  be  treated  as  surplusage.  There  was 
no  error  in  overruling  the  motion  to  quash. 

The  only  other  error  assigned  relates  to  the  overruling 
of  the  motion  for  a  new  trial.  This  motion  was  based  upon 
two  causes,  viz:  that  the  finding  is  contrary  to,  and  not 
supported  by,  sufficient  evidence,  and  that  it  is  contrary 
to  law. 

In  the  view  which  we  take  of  this  case,  it  is  unneces- 
sary for  us  to  consider  the  sufficiency  of  the  evidence  to 
support  the  finding. 
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The  last  contention  of  the  appellant  is  that  the  case 
was  tried  without  an  issue,  and  that  the  trial  was  there- 
fore erroneous. 

The  order-book  entry  contains  the  following:  ** Comes 
the  prosecuting  attorney,  and  the  defendants  are  now 
arraigned  in  open  court,  and  the  indictment  herein  be- 
ing read  to  them  by  the  clerk  of  this  court  for  their  plea 
thereto,  say  that  they  are  not  guilty  as  charged  therein." 

On  a  subsequent  day  of  the  same  term  there  is  this 
entry:  "Comes  the  prosecuting  attorney,  and  the 
defendants  in  person  and  by  attorney  come  also,  and 
said  defendants  now  withdraw  their  plea  heretofore  en- 
tered in  this  cause,  and  now  move  the  court  to  quash  the 
indictment  herein,  which  motion  is  argued  by  counsel, 
and  by  the  court  overruled,  to  which  ruling  of  the  court 
defendants  except." 

There  is  nothing  further  in  the  record  to  show  that 
the  appellant  ever  entered  any  other  plea  to  the  indict- 
ment than  that  above  set  out.  The  question  of  whether 
or  not  there  was  a  trial  without  an  issue  may  be  properly 
presented  by  a  motion  for  a  new  trial  under  an  assign- 
ment that  the  finding  or  verdict  is  contrary  to  law.  Bow- 
en  V.  State,  108  Ind.  411. 

The  withdrawal  of  the  plea  of  not  guilty  did  not  affect 
the  arraignment.  It  was  still  complete.  The  State 
maintains  that  the  record  does  not  show  the  consent  of 
the  court  to  the  withdrawal  of  the  plea  of  not  guilty,  and, 
therefore,  it  must  be  considered  still  of  record. 

In  Cooper  v.  Statey  120  Ind.  377,  the  defendant  was 
indicted  for  the  crime  of  murder.  After  arraignment 
and  plea  of  not  guilty,  he  applied  for  and  procured  a 
change  of  venue  from  the  county.  After  appearing  in 
the  court  to  which  the  venue  had  been  changed,  he  with- 
drew his  plea  of  not  guilty,  and  pleaded  in  abatement,  as- 
signing as  causes  for  abating  the  indictment  the  improper 
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mode  of  drawing  and  constituting  the  grand  jury  which 
returned  the  indictment.  A  domurrer  was  sustained  to 
this  plea.  The  court  held  t^  -^  the  right  to  plead  in 
abatement  was  waived  by  pl^acrfng  in  bar,  and  applying 
for  and  obtaining  a  change  of  venue,which  was  equivalent 
to  a  general  continuance.  The  court,  in  the  opinion, 
quotes,  with  approval,  from  section  426,  Whart.  Grim. 
Plead,  and  Prac,  the  following:  * 'Without  leave  of 
court,  which  is  granted  only  in  very  strong  cases,  the 
plea  of  not  guilty  can  not  be  withdrawn  to  let  in  a  plea 
in  abatement,  for,  on  principle,  a  plea  of  not  guilty  ad- 
mits of  all  that  a  plea  in  abatement  contests,  and  after  a 
plea  of  not  guilty  a  plea  in  abatement  is  too  late.  A 
plea  in  abatement  also  can  not,  it  has  been  held,  be 
filed  after  a  general  continuance." 

Upon  the  question  presented  by  the  demurrer  to  the 
plea  in  abatement,  the  court  concluded  in  these  words: 
**The  plea  was,  as  we  have  seen,  intrinsically  insufficient, 
and  not  having  been  filed  until  after  the  defendant 
pleaded  not  guilty,  which  plea  does  not  seem  to  have 
been  withdrawn  by  special  leave  of  court,  there  was 
ample  justification  on  either  ground  for  the  ruling  of  the 
court  in  sustaining  the  demurrer." 

A  plea  in  abatement  is  a  dilatory  plea.  It  is  not  ad- 
dressed to  the  merits  of  the  prosecution,  but  merely  as- 
signs a  reason  why  the  State  should  not  be  permitted  to 
proceed  in  the  present  form  of  action.  A  plea  in  abatement 
is  not  favored  in  law.  It  differs  from  a  demurrer  to  the 
indictment,  or  what,  in  our  practice,  is  a  motion  to  quash, 
in  that  it  always  presents  matter  extrinsic  of  the  record, 
and  it  always  seeks  delay,  and  not  final  action. 

A  motion  to  quash  presents  a  question  of  law,  and  de- 
nies the  right  to  proceed  at  all.  It  is  true  there  are 
certain  informal  defects  in  an  indictment  that  may  be 
cured  by  verdict  or  waived  by  failure  to  interpose  a  mo- 
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tion  to  quash,  yet  an  indictment  may  be  incurably  de- 
fective, and  such  defect  may  be  presented  at  a  subse- 
quent stage  of  the  proceeding.  It  is  possible  to  save  time 
and  expense  to  permit  a  plea  in  bar  to  be  withdrawn  and 
entertain  a  motion  to  quash.  There  is  a  stronger  reason 
for  the  court  to  permit  the  withdrawal  of  a  plea  in  bar 
and  to  entertain  a  motion  to  quash  than  there  is  to  per- 
mit it  to  be  withdrawn  for  the  purposes  of  entertaining 
a  plea  in  abatement.  In  the  latter  case,  the  subsequent 
proceedings  can  not  be  arrested,  and  time  will  not  be 
consumed  and  expenses  incurred  unnecessarily  on  ac- 
count of  a  refusal  to  entertain  the  plea  in  abatement. 

In  West  V.  State,  48  Ind.  483,  the  defendant  was  ar- 
raigned and  pleaded  not  guilty  to  an  indictment.  Af- 
terwards, and  without  withdrawing  his  plea,  he  moved 
to  quash  each  count  in  the  indictment,  which  motion  was 
overruled.  The  court  said:  "The  motion  could  not  then 
have  been  regularly  made.  The  defendant  might  doubt- 
less have  obtained  leave  to  withdraw  his  plea  for  the 
purpose  of  moving  to  quash,  but  this  was  not  done. 
Perhaps,  however,  the  court  might  in  its  discretion 
have  entertained  the  motion  without  the  withdrawal  of 
the  plea." 

The  Supreme  Court  sustained  the  ruling  of  the  lower 
court,  and  held  the  indictment  good,  so  that  all  that  is 
said  about  the  discretion  of  the  trial  court  to  entertain  a 
motion  to  quash,  while  the  plea  of  not  guilty  was  pend- 
ing, is  mere  dictum. 

This  case  differs  from  that,  for  here  the  record  affirm- 
atively shows  that  the  plea  of  not  guilty  was  withdrawn; 
there  the  record  shows  that  the  motion  to  quash  was 
made  while  the  plea  of  not  guilty  was  still  pending.  It 
does  not  accord  with  our  ideas  of  methodical  and  logical 
procedure  to  entertain  a  plea  of  not  guilty  and  a  motion 
to  quash,  at  the  same  time. 
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The  court  did  entertain  the  motion  to  quash,  and  this, 
we  think,  in  view  of  the  record,  was  equivalent  to  con- 
senting to  the  withdrawal  of  the  plea,  for  it  is  well  set- 
tled that  a  motion  to  quash  must  precede  a  plea  to  the 
merits.  West  v.  Siatey  supra;  Joy  v.  State,  14  Ind.  139; 
Epps  V.  State,  102  Ind.  539. 

An  arraignment  is  essential.  Weaver  v.  State,  83  Ind. 
289;  Fletcher  v.  State,  54  Ind.  462. 

But  an  arraignment  may  be  waived.  Molihanv,  State, 
30  Ind.  266;  Feriter  v.  State,  33  Ind.  283;  Turpin  v. 
State,  80  Ind.  148. 

Not  so  with  a  plea,  for  without  a  plea  there  is  no  is- 
sue to  be  tried,  and  a  trial  without  an  issue  is  erroneous. 
Tindall  v.  State,  71  Ind.  314;  McJunkins  v.  State,  10  Ind. 
140;  Oraeter  v.  State,  54  Ind.  159;  fjletcher  v.  State,  su- 
pra; Sanders  v.  State,  85  Ind.  318  (332);  Shoffner  v. 
State,  93  Ind.  519;  Billings  v.  State,  107  Ind.  54  (57); 
Johns  V.  State,  104  Ind.  557;  Bowen  v.  State,  108  Ind. 
411;  Hicks  v.  State,  111  Ind.  402;  Weir  v.  State,  115 
Ind.  210. 

Not  only  is  this  the  rule  in  this  State,  but  it  seems  to 
be  the  rule  generally  in  this  country  and  England. 

In  Johnson  v.  People,  22  111.  314,  it  is  said:  ''But  it  is 
believed  that  the  practice  is  uniform  both  in  England 
and  in  this  country,  in  requiring  the  formation  of  an  is- 
sue to  sustain  a  verdict.  Without  it,  there  is  nothing  to 
be  tried  by  the  jury."  Yundt  v.  People,  65  111.  372; 
Hoskins  v.  People,  25  Am.  Rep.  433;  State  v.  Hughes,  1 
Ala.  655;  Douglass  v.  State,  3  Wis.  715;  People  v.  Cor- 
bett,  28  Cal.  328;  Regina  v.  Fox,  10  Cox  C.  C.  502; 
Origg  v.  People,  31  Mich.  471;  Parchman  v.  State,  3 
Tex.  App.  225;  Peeler  v.  State,  3  Tex.  App.  347;  Bishop 
Grim.  Proced.,  section  1354. 

A  different  rule  prevails  in  civil  causes.  If  a  party  in 
such  a  case  go  to  trial  without  issue  joined,  when  the 
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cause  reaches  an  appellate  court  it  will  be  deemed  that 
the  pleading  necessary  to  put  the  cause  at  issue  was  filed 
in  the  lower  court.  Casad  v.  Holdridge,  50  Ind.  529; 
Waugh  v.  Waugh,  47  Ind.  580;  Purdue  v.  Stevenson,  54 
Ind.  161;  Kirkpatrick  v.  Alexander,  Exec,  60  Ind.  95; 
Houston  V.  Houston,  67  Ind.  276;  Levna  v.  Bortsjield,  75 
Ind.  390;  Jones  v.  Hathaway,  77  Ind.  14;  Stripling  v. 
Brougher,  79  Ind.  328. 

We  know  of  no  case  which  extends  the  same  liberality 
to  the  criminal  practice,  although  an  expression  in  a 
recent  case  indicates  that  if  the  Supreme  Court  were  in- 
clined to  depart  in  any  direction  from  its  former  rulings, 
it  would  be  toward  that  liberality  provided  by  section 
1891,  R.  S.  1881,  and  that  it  would  disregard  technical 
errors  or  defects  in  the  proceedings  in  the  trial  court 
which  did  not  prejudice  the  substantial  rights  of  a  de- 
fendant.     Weir  V.  State,  supra. 

As  the  cases  which  hold  that  a  trial  in  a  criminal 
cause  without  an  issue  are  numerous,  and  have  never 
been  overruled,  this  court  can  not  depart  therefrom. 

Judgment  reversed,  with  instruction  to  sustain  the 
motion  for  a  new  trial. 

Filed  Feb.  24, 1894. 

Dissenting  Opinion. 

Gavin,  J. — Upon  the  authority  of  Johns  v.  State,  104 
Ind.  557,  and  Weir  v.  State,  115  Ind.  210,  and  R.  S. 
1894,  section  1964,  which  provides  that  "In  the  consid- 
eration of  the  questions  which  are  presented  upon  an  ap- 
peal, the  Supreme  Court  shall  not  regard  technical  errors 
or  defects  or  exceptions  to  any  decision  or  action  in  the 
court  below,  which  did  not,  in  the  opinion  of  the  Su- 
preme Court,  prejudice  the  substantial  rights  of  the  de- 
fendant," I  am  of  the  opinion  that  when  the  record 
shows  that  a  defendant  has  actually  gone  to  trial  upon 
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the  merits  of  the  charge,  and  presented  his  defense  fully 
to  the  trial  court,  the  judgment  ought  not  to  be  reversed 
because  the  clerk  has  failed  to  enter  his  plea  of  record. 
The  record  shows  aflfirmatively  that  he  obtained,  upon 
the  trial,  the  full  benefit  of  a  plea  of  not  guilty,  and  this 
court  should,  in  the  absence  of  an  affirmative  showing 
to  the  contrary,  presume  that  the  plea  was  made.  . 

For  these  reasons,  I  believe  this  cause  should  be  .trans- 
ferred to  the  Supreme  Court,  with  a  recommendation  to 
overrule  the  cases  holding  the  contrary. 

Filed  Feb.  24, 1894. 


No.  1,051. 

The  American  Fire  Insurance  Company  op  New 
York  v.  Si3k  et  al. 

Plsadiko. — Complaint, — Motion  to  Make  More  Specific, — Immaterial 
Averment, — Waiver, — Practice, — In  an  action  on  an  insurance  policy, 
for  goods  destroyed  by  fire,  wherein  it  is  alleged  that  proof  of  loss 
was  waived  by  the  company,  averments  in  relation  to  furnishing 
the  proofs  of  loss  afterwards  may  be  treated  as  surplusage  and  im- 
material, and  it  is  not  error  to  overrule  a  motion  to  make  such  im- 
material averments  more  specific. 

Insurance. — Officers  and  Agents,  Power  to  Waive. — Stipulations  and 
Conditions  in  Policy, — Proof  of  Loss, — Where  an  insurance  policy 
contains  a  stipulation  that  no  officer,  agent  or  other  representative 
of  this  company  shall  have  power  to  waive  any  provision  or  condi- 
tion of  this  policy,  except  such  as  by  the  terms  of  this  policy  may  be 
the  subject  of  agreement  indorsed  hereon  or  added  hereto,  and  pro- 
viding that,  as  to  those  provisions  and  conditions,  no  officer  shall 
have  the  power  to  waive  such  provisions  or  conditions  unless  such 
waiver  shall  be  written  upon  or  attached  hereto,  and  providing  that 
no  privilege  or  permission  affecting  the  insurance  shall  exist  or  be 
claimed  by  the  insured  unless  so  written  or  attached,  such 
stipulation  can  not  be  invoked  to  defeat  the  effect  of  a  waiver  of  the 
Vol.  9—20 
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proofs  of  loss,  when  alleged  in  the  complaint  in  an  action  on  the 
policy. 

EviDBNCB. — Parol  Testimony ,  How  Brought  into  Btcord, — ^The  only  way 
in  which  parol  testimony  can  be  brought  into  the  record  is  to  have 
the  same  incorporated  in,  and  made  a  part  of,  the  bill  of  exceptions; 
and  where  a  bill  recites  that  a  witness  testified  to  specific  articles 
damaged  by  fire  which  are  the  same  as  set  oat,  in  manner  and  form, 
in  the  list  incorporated  in  the  complaint,  the  articles  not  being  set 
out  in  the  bill  or  otherwise  referred  to,  such  reference  does  not 
make  the  testimony  referred  to  a  part  of  the  bill,  and  consequently 
the  bill  does  not  contain  all  the  evidence  given  in  the  cause. 

Sams. — Not  all  in  Record. — Questions^  When  Considered  and  When  Not. 
— Where  all  the  evidence  does  not  appear  to  be  in  the  record,  ques- 
tions in  relation  to  the  evidence  or  instructions  can  not  be  consid- 
ered, unless  it  appears  that  the  omitted  evidence  is  not  necessary  to 
fairly  present  the  questions  sought  to  be  raised. 

Instructions  to  Juby. — Conjunctive  Assignment. —  WTien  Unavailable. 
— Presumption. — If  an  assignment  of  error  is  that  the  court  erred  in 
giving  to  the  jury  certain  instructions,  naming  them  conjunctively, 
such  assignment  can  avail  nothing  unless  all  of  such  instructions 
are  hM ;  and  where  the  incorrectness  of  any  of  such  instructions  is 
not  insisted  upon,  it  will  be  presumed  to  be  correct. 

Intbrrogatoribs  to  Jury. — Befusal  to  Submit. — Beversal. — Discretion. 
— Before  an  appellant  can  secure  a  reversal  of  the  judgment  of  the 
trial  court  on  the  ground  that  the  court  erred  in  refusing  to  submit 
interrogatories  to  the  jury,  the  appellant  must  show  that  the  trial 
court  abused  its  discretion. 

From  the  Knox  Circuit  Court. 

W.  H.  De  Wolf,  for  appellant. 

W,  A.  Gullop  and  C.  B.  Kissinger,  for  appellees. 

Davis,  C.  J. — ^This  was  an  action  upon  a  fire  insur- 
ance policy  issued  by  appellant  to  appellee,  on  the  2d  day 
of  March,  1891,  insuring  their  household  and  kitchen 
furniture,  carpets,  beds,  bedding,  linen,  family  wearing 
apparel,  plated  ware,  etc.,  against  loss  or  damage  by 
fire,  for  the  period  of  one  year,  in  the  sum  of  six  hundred 
dollars. 

It  is  alleged  in  the  complaint,  among  other  things, 
that  on  the  11th  of  May,  1891,  the  property  owned  by 
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them  covered  by  the  policy  was  destroyed  by  iire;  that 
appellees  had  duly  performed  all  the  conditions  of  the 
contract  on  their  part;  that  immediately  after  the  fire  oc- 
curred said  appellees  notified  appellant  of  said  fire  and 
the  loss  occasioned  thereby,  and  that  the  appellant  then 
and  there  viewed  the  ruins  occasioned  by  said  fire,  and 
that  appellees  then  and  there  exhibited  to  appellant  an 
itemized  statement  of  the  articles  lost  by  said  fire,  and 
the  value  of  the  same,  and  that  the  appellant  then  and  there 
notified  appellees  that  they  need  make  no  further  proof 
of  their  loss,  as  said  proof  was  sufficient,  and  said  appel- 
lant then  and  there  and  thereby  waived  all  further  proof 
of  loss  therein,  and  appellees,  for  said  reason,  did  not 
make  proof  in  writing  under  oath  of  said  loss  to  appel- 
lant until  the day  of  August,  1891,  when  they  made 

the  written  proof  of  said  loss  to  said  appellant.  An  item- 
ized statement  containing  a  description  and  value  of  the 
property,  consisting  of  numerous  articles  covering  seven 
pages  of  the  transcript  of  the  record  is  incorporated  in 
the  complaint. 

The  appellant  filed  a  motion  to  require  appellees  to 
make  their  complaint  more  certain  and  specific  in  the 
following  particulars,  to  wit: 

1st.  *  *To  state  specifically  and  definitely  the  nature  and 
contents  of  the  statements  or  proofs  of  loss  made  by  plain- 
tiffs and  delivered  to  defendant.  2d.  To  state  specifically 
the  kind  of  'wearing  apparel'  embraced  in  that  item.'* 

This  motion  being  overruled,  appellant  excepted  and 
thereupon  filed  a  motion  to  require  appellees  '*to  para- 
graph their  complaint  so  that  there  will  be  as  many 
paragraphs  as  there  are  causes  of  action  state'd  in  the 
complaint,''  which  motion  was  also  overruled  and  ex- 
ception  reserved. 

Appellant  then  moved  the  court  to  strike  out  all  that 
part  of  the  complaint  in  relation  to  the  making  of  the 
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"written  proof  of  said  loss  to  said  defendant,"  and  this 
motion  was  overruled  and  exception  saved. 

Appellant  thereupon  demurred  to  the  complaint  for 
want  of  facts,  and  the  demurrer  was  overruled  and  appel- 
lant excepted. 

Appellant  then  filed  its  answer  in  four  paragraphs: 

1st.    General  denial. 

2d.  Alleging  that  plaintiffs  obtained  other  insurance 
upon  the  same  property  without  consent  of  defendant. 

3d.  Transfer  by  James  Sisk  of  his  interest  in  the  in- 
sured property  to  his  co-plaintiff. 

4th.    Fraud  in  obtaining  the  policy. 

Plaintiffs  filed  a  demurrer  to  the  second,  third,  and 
fourth  paragraphs  of  the  answer,  which  was  overruled, 
and  thereupon  they  filed  a  reply  of  denial. 

The  cause  was  tried,  resulting  in  a  verdict  against  de- 
fendant. A  motion  for  a  new  trial  was  filed,  which  wa^ 
overruled. 

The  errors  assigned  are: 

1.  The  circuit  court  erred  in  overruling  appellant's 
motion  to  require  the  appellees  to  make  their  complaint 
more  certain  and  specific. 

2.  The  circuit  court  erred  in  overruling  appellant's 
motion  to  require  appellees  to  paragraph  their  complaint. 

3.  The  circuit  court  erred  in  overruling  the  motion  of 
appellant  to  strike  out  certain  parts  of  the  complaint  of 
appellees. 

4.  The  circuit  court  erred  in  overruling  appellant's 
demurrer  to  the  complaint  of  appellees. 

5.  The  circuit  court  erred  in  overruling  the  appel- 
lant's motion  for  a  new  trial. 

The  first  error  discussed  brings  in  review  the  action  of 
the  trial  court  in  overruling  the  motion  of  appellant  to 
require  the  appellees  to  make  their  complaint  more  cer- 
tain and  specific.     The'  motion  contains  two  specifica- 
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tions,  one  in  relation  to  the  nature  and  contents  of  the 
'^proofs  of  loss,"  and  the  other  as  to  the  kind  of  "wear- 
ing apparel.''  It  is  insisted  that  the  allegation  in  re- 
spect to  the  "proofs  of  loss"  is  a  mere  conclusion,  and 
that  the  item  "wearing  apparel"  is  too  uncertain  and 
indefinite. 

The  defendant,  in  such  case  as  this,  is  undoubtedly 
entitled  to  a  reasonably  full,  clear,  definite  and  specific 
statement  in  the  complaint  of  the  cause  of  action  relied 
upon,  and  also  such  description  of  the  property  burned, 
and  the  appropriate  remedy  for  uncertainty,  in  the  alle- 
gations, in  these  respects,  is  by  motion  to  make  more 
specific.  Pennsylvania  Co,  v.  Dean,  92  Ind.  459;  Hawley 
V.  Williams,  Exec,,  90  Ind.  160;  Cincinnati^  etc.,  R.  R, 
Co.  V.  Chester,  57  Ind.  297. 

When  a  motion  to  make  a  complaint  more  specific  and 
definite,  in  some  material  respect  is  overruled,  such  rul- 
ing is  erroneous;  but,  notwithstanding,  it  may  appear 
that  it  would  have  been  proper  to  sustain  such  motion, 
a  wrong  ruling  'thereon  does  not  constitute  prejudicial 
error,  if  no  substantial  injury  arises  from  overruling  it. 
AllemanY.  Wheeler,  101  Ind.  141;  Elliott's  App.  Proced., 
section  665. 

In  considering  the  first  specification  in  the  motion  it 
should  be  borne  in  mind  that  the  policy  provides  that  in 
case  of  fire  immediate  notice  thereof  shall  be  given  the 
company,  and  within  sixty  days  after  the  fire  the  insured 
shall  render  a  statement  to  the  company,  signed  and 
sworn  to,  containing,  among  other  things,  a  description 
of  the  property,  together  with  the  cash  value  of  each 
item  thereof,  etc.  The  giving  of  the  notice  and  furnish- 
ing proof  of  loss  within  the  time  fixed  by  the  contract 
were  made  conditions  precedent  to  the  company's  lia- 
bility, and  it  was  incumbent  on  the  insured  to  aver  in 
the  complaint  a  substantial  performance  of  such  condi- 
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tions,  or  sufficient  legal  excuse  for  their  nonperformance. 
Pheniz  Lis.  Co.  v.  Pickel,  3  Ind.  App.  332,  and  au- 
thorities there  cited. 

In  this  case  the  complaint  contains  the  general  aver- 
ment, as  we  have  before  observed,  that  appellees  have 
performed  all  the  conditions  of  the  contract  on  their  part, 
which,  under  the  decisions  of  the  Supreme  Court  in  this 
State,  is  sufficient  without  any  allegations  in  relation  to 
''proofs of  loss."  Ivdiana  Ins,  Co.  v.  Capehart,  108  Ind. 
270;  Phenix  Ins.  Co.  v.  Pickel,  119  Ind.  155;  Commer- 
cial Uniony  etc.,  Co.,  v.  State,  ex  rel.,  113  Ind.  331. 

Without  reference  to  whether  this  general  allegation 
was  sufficient  to  withstand  a  motion  to  make  more  specific 
in  respect  to  the  nature  and  contents  of  the  proofs  of 
loss,  the  waiver  of  the  proofs  of  loss,  by  the  company 
within  sixty  days  after  the  fire,  as  alleged  in  the  com- 
plaint, was  a  sufficient  legal  excuse  for  not  furnishing 
such  proofs  as  required  by  the  terms  of  the  policy. 
Phenix,  etc.,  v.  Pickel,  supra. 

The  policy  specifically  and  definitelj^  prescribes  the 
nature  and  contents  of  the  statements  and  information 
necessary  to  constitute  the  proofs  of  loss.  The  failure  to 
make  such  proofs,  unless  waived,  would,  as  we  have  stated, 
under  the  terms  of  the  policy,  have  been  fatal  to  appel- 
lee's right  of  recovery.  Whether,  notwithstanding  the 
general  averment  of  performance  of  all  the  conditions  of 
the  contract  on  their  part,  the  appellees,  in  the  absence 
of  the  waiver  alleged,  could  have  been  required,  on  proper 
motion,  to  make  their  complaint  more  specific  by  stating 
the  nature  and  contents  of  the  proof  of  loss,  we  need  not 
determine,  for  the  reason  that  in  view  of  the  waiver  of 
such  proofs  as  alleged  in  the  complaint,  the  averment 
in  relation  to  furnishing  the  proofs  of  loss  afterwards 
may  be  treated  as  surplusage  and  immaterial,  and  it  was 
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not  therefore  error  to  overrule  a  motion  to  make  an  un- 
necessary and  immaterial  averment  more  specific. 

Counsel  for  appellant  insist  that  they  had  the  right  to 
demand  a  description  of  the  kind  of  apparel  which  the  ap- 
pellees claim  was  lost  in  the  item  designated  as  '*  wearing 
apparer'  in  the  description  of  the  property  embraced  in 
the  statement  incorporated  in  the  complaint.  The  con- 
tention is  that  the  term  must  apply  to  some  kind  of  dress 
to  be  worn  upon  the  person — some  kind  of  garment — 
and  that  appellant  was  entitled  to  know  the  kind  of 
apparel  referred  to  in  that  item.  The  itemized  state- 
ment of  the  description  and  value  of  the  property  em- 
braces numerous  items  covering,  as  we  have  seen,  seven 
pages.  In  the  brief,  counsel  have  not  directed  our  atten- 
tion to  the  line  or  page  of  the  transcript  where  the  item 
in  question  can  be  found.  The  item  "wearing  apparel,'* 
we  have  no  doubt,  is  among  the  two  hundred  other  items 
contained  in  the  complaint,  but  whether  the  amount 
thereof  is  placed  at  $1  or  $50  we  are  not  advised  by  any 
statement  in  the  briefs  or  reference  to  the  record.  A 
casual  glance  over  the  pages  of  the  transcript  shows  that 
the  items  vary  from  "one  soap  dish,  25  cents,''  to  "one 
range,  $150."  The  value  of  the  "wearing  apparel"  may 
be  merely  nominal." 

Rule  25  provides  that  briefs  "shall  refer,  by  page  and 
line,  to  the  transcript  wherever  necessary  to  a  full  un- 
derstanding of  the  questions  discussed." 

The  decisions  of  the  Supreme  Court  are  in  harmony 
with  this  rule.  City  of  Anderson  v.  Neal,  88  Ind.  317; 
Louisville,  etc.,  R.  W.  Co,  v.  Donnegan,  111  Ind.  179; 
Elliott's  App.  Proced.,  section  440. 

Moreover,  we  have  carefully  read  the  evidence  in  the 
case,  and  have  not  noticed  any  reference  therein  to 
"wearing  apparel,"  and  our  attention  has  not  been 
called  to  any  such  item. 
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We  observe  that  the  testimony  of  one  of  the  witnesses  is 
not  set  out  in  full  in  the  bill  of  exceptions  which  purports 
to  contain  all  the  evidence  given  on  the  trial,  but  it  ap- 
pears that  the  witness  did  testify  to  the  articles  damaged 
by  the  fire,  and  that  instead  of  inserting  and  setting  out 
the  testimony  of  the  witness  as  given  by  her  on  the  stand 
in  reference  to  the  articles  burned  and  their  value,  the 
recital  is  made,  ''said  articles  and  their  value,  above  re- 
ferred to,  will  be  found  on  pages  3  to  9  of  this  transcript, 
commencing  on  line  2  of  page  3,"  and  when  we  refer  to 
this  part  of  the  transcript  we  find  the  list  which  forms  a 
part  of  the  complaint. 

The  court  is  not  called  upon  to  search  the  record  ta 
find  the  item  in  question. 

Whether  the  overruling  of  a  motion  to  make  such  an 
item  more  specific  constitutes  prejudicial  error,  must  de- 
pend on  the  facts  and  circumstances  of  each  particular 
case.  If  the  amount  of  loss  claimed  on  account  of  dam- 
age to  ''wearing  apparel'*  was  large,  we  can  readily  see 
how  such  a  motion  would,  in  many  instances,  be  well 
taken,  but  if  the  claim  was  small,  merely  nominal,  such 
ruling  might  be  harmless. 

The  general  rule,  applicable  to  the  question  under  con- 
sideration, is  that  in  this  court  every  presumption  is  in- 
dulged in  favor  of  the  decisions  of  the  trial  court,  and 
the  burden  is  upon  the  appellant  to  overcome  such  pre- 
sumption. It  has  heretofore  been  uniformly  held  that 
it  is  not  enough  merely  to  allege  or  assign  error,  but  in 
every  case  the  appellant  must  clearly  show  the  particular 
error  upon  which  he  relies  for  a  reversal  of  the  judg- 
ment. Elliott's  App.  Proced.,  sections  292,  592,  613, 
and  authorities  there  cited. 

Further,  it  is  not  enough  to  reverse  a  judgment,  that 
an  erroneous  ruling  which  has  not  in  any  manner  preju- 
diced the  appellant  has  been  made.     It  is  only  where 
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error  is  shown  to  have  occurred  in  the  trial  court,  which, 
it  appears,  was  probably  prejudicial  to  appellant,  that  an 
appellate  court  will  reverse  the  judgment.  City  of  La- 
fayette V.  Ashby,  8  Ind.  App.  214,  34  N.  E.  Rep.  238 
(241). 

As  the  question  is  presented  to  us  in  this  case,  we  are 
not  prepared  to  say  that  the  action  of  the  court  in  over- 
ruling the  motion  to  make  the  complaint  more  specific, 
is  reversible  error.  Our  attention  has  not  been  called  to 
anything  indicating  that  appellant  was  in  any  manner 
prejudiced  or  injured  by  such  ruling. 

It  is  next  insisted  that  two  separate  and  distinct  causes 
of  action  are  stated  in  the  complaint,  and  that  the  court 
erred  in  overruling  the  motion  to  paragraph  the  com- 
plaint "so  that  there  will  be  as  many  paragraphs  as  there 
are  causes  of  action  stated  in  the  complaint.'' 

We  do  not  concur  with  counsel  in  this  contention.  A 
reading  of  the  complaint  clearly  shows,  in  our  opinion, 
that  there  is  but  one  cause  of  action  therein  stated.  The 
theory  of  the  complaint  is  that  appellant  waived  the 
furnishing  of  the  proofs  as  provided  in  the  policy.  The 
averment  that  the  proofs  were  afterwards  furnished  is 
not  inconsistent  with  the  theory  of  waiver,  under  the  cir- 
cumstances alleged  in  the  complaint.  The  complaint 
certainly  did  not  state  facts  sufl&cient  to  constitute  a 
cause  of  action  on  the  theory  that  the  condition  requir- 
ing proofs  of  loss  to  be  made  within  sixty  days  had  been 
complied  with.  This  averment  adds  nothing  to  the 
strength  of  the  complaint,  and  may,  as  we  have  before 
observed,  be  regarded  as  surplusage. 

It  is  next  urged  that  the  demurrer  to  the  complaint 
should  have  been  sustained,  first,  on  the  ground  that 
conditions  of  the  contract  with  reference  to  giving  notice 
and  making  proofs  of  loss  are  not  shown  to  have  been 
complied  with  within  the  time  fixed  in  the  policy;  and. 
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second,  for  the  reason  that  no  waiver  of  such  conditions 
is  shown  to  have  been  indorsed  upon  the  contract. 

It  is  true,  as  we  have  before  seen,  that  the  complaint 
fails  to  show  that  appellees  complied  with  the  terms  of 
the  contract  so  far  as  making  proofs  of  loss  within  sixty 
days  is  concerned.  In  fact,  it  affirmatively  appears  that 
this  condition  was  not  complied  with,  but  the  alleged 
waiver  of  this  provision  constitutes  a  gobd  legal  excuse 
for  such  failure,  and  in  this  respect  the  complaint  is  suflS- 
cient.     Phenix  Ins.  Co.  v.  Pickel,  supra. 

The  second  objection  to  the  sufficiency  of  the  com- 
plaint is  based  upon  the  following  clause:  ''This  policy 
is  made  and  accepted  subject  to  the  foregoing  stipula- 
tions and  conditions,  together  with  such  other  provis- 
ions, agreements  or  conditions  as  may  be  indorsed  here- 
on or  added  hereto,  and  no  officer,  agent  or  other  repre- 
sentative of  thi&  company  shall  have  power  to  waive  any 
provision  or  condition  of  this  policy  except  such  as  by 
the  terms  of  this  policy  may  be  the  subject  of  agreement 
indorsed  hereon  or  added  hereto,  and  as  to  such  provis- 
ions and  conditions  no  officer,  agent  or  representative 
shall  have  such  power,  or  be  deemed  or  held  to  have 
waived  such  provisions  or  conditions,  unless  such  waiver, 
if  any,  shall  be  written  upon  or  attached  hereto,  nor 
shall  any  privilege  or  permission  affecting  the  insurance 
under  this  policy  exist  or  be  claimed  by  th6  insured  un- 
less so  written  or  attached." 

In  construing  a  similar  provision,  the  Supreme  Court, 
in  Indiana  Ins,  Co,  v.  Capehari,  supra y  says:  '*It  is 
sufficient  to  say  that  limitations  of  the  character  above 
set  out  are  usually  held  to  refer  to  the  power  of  agents 
to  waive  such  conditions  in  the  policy  as  are  of  the  es- 
sence, and  enter  into  and  form  a  part,  of  the  contract  of 
insurance,  such  as  are  essential  to  make  the  contract 
obligatory  and  binding  between  the  parties  in  the  first 
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instance,  and  those  upon  which  its  continuing  force  and 
obligation  are  dependent,  until  a  loss  occurs.  *  *  * 
Stipulations  which  do  not  properly  amount  to  conditions 
upon  which  the  inception  or  obligation  of  the  contract 
<3epend8,and  which  merely  require  that  something  should 
bo  done  by  the  assured  in  the  way  of  furnishing  proofs  or 
inforniation  to  the  insurer  regarding  the  circumstance 
and  origin  of  the  fire,  the  nature  and  extent  of  the  loss, 
may 'be  and  are  waived  when  other  proof  or  informa- 
tion in  respect  to  the  same  matter  is  accepted  or  received 
without  objection  by  an  agent  of  the  company  who  is 
duly  authorized  to  act  with  reference  to  that  subject." 

Under  this  authority,  and  the  cases  therein  cited,  the 
stipulation  quoted  can  not  be  invoked  by  the  appellant 
to  defeat  the  effect  of  the  waiver  of  the  proofs  of  loss  al- 
leged in  the  complaint. 

There  was  no  error  in  overruling  the  demurrer  to  the 
complaint. 

It  is  next  urged  that  the  court  erred  in  overruling  ap- 
pellant's motion  for  a  new  trial.  The  contention  is  that 
the  court  erred  in  admitting  certain  evidence,  and  also  in 
giving  and  refusing  to  give  instructions. 

Counsel  for  appellees  insist  that  these  questions  are 
not  properly  presented,  for  the  reason  that  it  affirma- 
tively appears  that  all  the  evidence  is  not  in  the  record. 

An  examination  of  the  record  discloses  that  so  much 
of  the  testimony  of  appellee  Eliza  M.  Sisk,  as  relates  to 
the  description  and  value  of  the  property  destroyed  or 
damaged  by  the  fire,  is  not  in  the  record.  Her  testi- 
mony is  omitted,  but  it  is  recited  that  she  testified  to  the 
specific  articles  damaged  by  the  fire,  which  are  the  same 
articles  mentioned  and  set  out  in  manner  and  form  as 
hereinbefore  stated  in  the  list  incorporated  in  the  com- 
plaint. These  articles  are  not  set  out  or  otherwise  re- 
ferred to  in  the  bill  of  exceptions. 
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The  only  way  in  which  parol  testimony  can  be 
brought  into  the  record,  is  to  have  the  same  incorporated 
in  and  made  part  of  the  bill  of  exceptions.  The  parol 
evidence  must  be  inserted  into  a  bill  of  exceptions  before 
it  is  signed.  Patterson  v.  Churchmariy  122  Ind.  379; 
Shugart  v.  MileSy  125  Ind.  445. 

The  provision  in  the  statute,  section  638,  R.  S.  1894, 
that  '*It  shall  not  be  necessary  to  copy  a  written  instru- 
ment or  documentary  evidence  into  a  bill  of  exceptions, 
but  it  shall  be  suflScient  to  refer  to  such  evidence,  if  its 
appropriate  place  be  designated  by  the  words  *here  in- 
sert,' "  does  not  apply  to' parol  evidence. 

The  Supreme  Court,  and  this  court  also,  have  uni- 
formly held  that  although  the  bill  of  exceptions  con- 
cludes with  the  words  **this  was  all  the  evidence  given 
in  the  cause,"  yet  if  it  affirmatively  appears  that  the  bill 
does  not  contain  all  the  evidence,  be  it  much  or  little, 
the  court  will  not  consider  any  question  which  depends 
for  its  proper  decision  on  the  evidence.  Eichel  v.  Bouuer, 
2  Ind.  App.  84;  Gish  v.  Gish,  7  Ind.  App.  104,  34  N. 
E.  Rep.  305,  and  authorities  there  cited;  Collins  v.  Col- 
lins, 100  Ind.  266. 

But  this  rule  does  not  apply  where  the  question  does 
not  depend  upon  the  entire  evidence.  Pavey  v.  Wintrode, 
87  Ind.  379. 

Where  the  court  admits  improper  evidence,  the  ques- 
tion can  ofttimes  be  determined  without  the  entire  evi- 
dence.    Sliorh  V.  Kinzie,  80  Ind.  500. 

In  discussing  this  question  in  Johnson  v.  Wiley,  74 
Ind.  233,  Judge  Elliott  says:  **The  appellee  argues 
that  we  can  not,  without  all  the  evidence  before  us,  con- 
sider the  question  whether  testimony  was  or  was  not 
erroneously  excluded.  The  broad  proposition  is  made 
that  it  is,  in  all  cases,  improper  to  consider  the  correct- 
ness of  a  ruling  excluding  evidence,  unless  the  entire 
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body  of  the  evidence  is  fully  and  properly  in  the  record. 
This  proposition  declares  an  erroneous  doctrine.  There 
are  cases  where  the  appellate  court  may  rightfully  re- 
view a  ruling  excluding  testimony,  without  having  all 
the  evidence  before  it."  Pedigo  v.  Grimes,  113  Ind. 
148. 

It  is  true,  there  are  expressions  in  some  of  the  cases, 
where  there  appears  to  have  been  an  omission  from  the 
record  of  some  evidence,  however  insignificant  such  omis- 
sion may  have  been,  which  seem  to  hold  that  no  ques- 
tion in  relation  to  the  evidence  or  instructions  can  be 
considered  in  such  condition  of  the  record  under  any 
circumstances.  Such  statements  must  be  limited  so  as 
not  to  apply  to  cases  where  it-  appears  that  the  omitted 
evidence  was  not  necessary  to  fairly  present  the  question 
or  questions  sought  to  be  raised.  Estate  of  Wells  v. 
Wells,  71  Ind.  509. 

But,  as  we  will  see  further  along,  if  we  should  hold  in 
this  case,  that  all  the  evidence  is  in  the  record;  that  the 
reference  to  an  exhibit, — to  the  articles  and  items  therein 
set  out, — was  equivalent  to  setting  out  the  testimony  of 
the  witness  in  the  bill  of  exceptions,  yet  no  error  has 
been  shown  in  any  of  the  rulings  of  the  trial  court  pre- 
judicial to  appellant. 

Counsel  for  appellant  say:  ''Various  objections  were 
made  to  the  introduction  of  evidence  and  exceptions  re- 
served to  the  rulings  which  appear  in  the  bill  of  excep- 
tions, some  of  which  we  will  briefly  notice." 

The  testimony  of  appellee,  Eliza  M.  Sisk,  is  then  re- 
ferred to,  but  we  fail  to  find  at  the  place  indicated,  or 
elsewhere,  for  that  matter,  any  objections  to  the  evidence 
or  any  ruling  of  the  court  in  relation  thereto.  There  is 
some  argument  as  to  the  consistency,  weight,  and  credit 
of  her  testimony.  The  gist  of  the  argument  is,  that  the 
agent  who  is  referred  to  by  her  had  no  authority  to  waive 
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the  making  of  the  proofs  of  loss,  but  as  to  this  question 
it  is  sufficient  to  say  there  was  a  conflict  in  the  evidence, 
and  on  the  facts  and  circumstances  disclosed  by  the  rec* 
ord  this  court  would  not  undertake  to  review  the  evi- 
dence on  the  point  discussed.  She  testifies  that  the  man 
who  was  with  the  agent  was  the  adjuster  of  the  company. 
Moreover  the  evidence  tends  to  show  that  the  agent  was 
authorized  to  accept  risks,  to  agree  upon  and  settle  terms 
of  insurance,  and  to  issue  and  renew  policies,  and  that  he 
did  adjust  losses  for  the  company.  It  is  urged  that  the 
affirmative  defenses  pleaded  by  appellant  were  fully 
established  by  the  evidence.  Suffice  it  to  say  that  an  ex- 
amination discloses  a  conflict  in  the  evidence  on  this 
branch  of  the  case. 

No  error,  either  in  admitting  or  excluding  evidence, 
has  been  shown,  and,  if  the  evidence  was  all  considered 
in  the  record,  we  could  not  disturb  the  verdict  on  the 
ground  that  the  evidence  was  not  sufficient  to  sustain  it 
on  every  material  point  in  the  case. 

It  is  next  urged  that  the  court  erred  in  giving  certain 
instructions.  The  cause  is  assigned  in  the  motion  for  a 
new  trial  as  follows:  'The  court  erred  in  giving  in 
charge  to  the  jury,  on  its  own  motion,  instructions  num- 
ber 1,  2,  3,  4,  5,  6,  7,  8,  9,  10,  11,  12,  13,  14,  UH,'' 
This  assignment  calls  in  question  the  correctness  of  all 
the  instructions,  and  can  be  maintained  only  by  showing 
that  all  of  the  instructions  are  erroneous.  Rees  v.  Black' 
welly  6  Ind.  App.  506,  33  N.  E.  Rep.  988;  Williamson 
V.  Brandenberg,  6  Ind.  App.  97,  32  N.  E.  Rep.  1022; 
Walker  v.  Johnson,  6  Ind.  App.  600,  33  N.  E.  Rep. 
267;  Pennsylvania  Co.  v.  Sears,  136  Ind.  460,  34  N,  E. 
Rep.  15. 

It  is  not  insisted  that  all  of  the  instructions  were  in- 
correct, and  we  must  presume,  in  the  absence  of  objec- 
tion, that  several,  in  fact  a  majority,  of  the  instructions 


NOVEMBER  TERM,  1893.  319 

The  American  Fire  Insurance  Company  of  New  York  v.  Siak  et  al. 

state  the  law  correctly.  As  the  assignment  is  joint,  if  one 
of  the  instructions  only  is  good,  the  error  can  not  be  sus- 
tained. There  was  no  error  in  refusing  to  give  the  in- 
structions asked.  If  we  should,  in  the  condition  of  the 
record  as  to  the  evidence,  enter  upon  the  consideration 
of  the  correctness  of  these  instructions  (Evarwville,  etc., 
R.  W.  Co.  V.  Lavender,  Admx.,  7  Ind.  App.  655,  34  N.  E. 
Rep.  109;  Stout  v.  Turner,  102  Ind.  418),  we  would  be 
confronted  by  the  question  that  the  assignmentls  joint  in 
the  motion  for  a  new  trial  as  to  all  five  of  the  instruc- 
tions asked  and  refused,  and,  further,  no  reason  is  stated 
tending  to  show  in  what  respect  the  ^ourt  erred  in  refus- 
ing to  give  them  or  any  of  them. 

The  last  error  relied  on  is  that  the  court  erred  in  re- 
fusing to  submit  fertain  interrogatories  propounded  by 
appellant,  to  the  jury.  We  quote  in  full  all  that  is  said 
by  counsel  for  appellant  on  this  question: 

'*The  appellant  also  asked  that  the  jury  be  required  to 
answer  certain  interrogatories  which  are  in  the  record, 
at  page  180,  line  1,  and  this  the  court  refused.  We  in^ 
sist  the  interrogatories  should  have  been  answered,  and 
the  refusal  to  do  so  in  itself  entitles  us  to  a  reversal.  An 
exception  to  this  ruling  was  duly  saved  and  assigned  as 
a  reason  for  a  new  trial.  The  interrogatories  were  perti- 
nent to  the  issues  and  the  evidence,  and  it  was  incum- 
bent upon  the  court  to  have  required  the  jury  to  answer 
them." 

In  what  respect  appellant  was  injured  by  this  ruling, 
is  not  suggested.  An  examination  of  the  record  discloses 
that  it  is  silent  as  to  when  the  interrogatories  were  pre- 
sented to  the  court.  The  statute  provides  that  the  court, 
*'in  all  cases,  when  requested  by  either  party,  shall  in- 
struct them  (the  jury)  if  they  render  a  general  verdict 
to  find  specially  upon  particular  questions  of  fact  to  be 
stated  in  writing."     Section  555,  R.  S.  1894, 
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The  statute  does  not  prescribe  the  time  whea  such  re- 
quest shall  be  made,  or  when  such  written  questions  of  ; 
fact  must  be  presented  to  the  court.     These  matters  were, 
by  reason  of  the  silence  of  the  statute  in  these  respects, 
left  to  the  sound  discretion  of  th^  courts.     It  has  been 
settled  by  the  decisions  of  the  oupreme  Oc^t  in  this       \ 
State,  that  in  order  to  secure  a  reversal  of  the^hidgment 
of  the  trial  court  on  the  ground  tHat  the.  court  erred  in 
refusing  to  submit  such  interr9gatories  to  the  jury,  the    ^ 
appellant  must  show  to  the  appellate  court  that  the  trial 
court  abused  its  discretion.     This,  it  has  been  held,  can 
be  done  by  aflBrmatively  showing  by  the  record,  in  an 
appropriate  manner,  that  before  the  commencement  of' 
the  argument  the  complaining  party  duly  presented  to  ' 
the  court  written  interrogatories  in  proper  form,  calling 
for  answers  on  particular  questions  of  fact  material  to 
the  issues,  in  the  event  the  jury  render  a  general  verdict. 
Kopelke  v.  Kopelke,  112  Ind.  435;  Glasgow  v.  HobhSy  52 
Ind.  239;  Taylor  v.  Burk,  Exec,  91  Ind.  252;  ElUott's 
App.  Proced.,  sections  651,  673,  737. 

It  does  not  appear  that  the  court  erred  in  this  ruling. 

We  have  now  considered  every  question  discussed  by 
counsel,  and  we  find  no  error  for  which  the  judgment  of 
the  trial  court  should  be  reversed. 

Judgment  affirmed. 

Filed  Feb.  20, 1894. 
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No.  966. 

Wood  v.  Stewart,  Surviving  Partner,  Etc. 

Witness. — Competency  to  Testify  to  Payments  Made  to  Deceased  Part" 
ner, — Account, — Partnership, — In  an  action  by  a  surviving  partner 
on  an  account  owing  the  partnership,  the  defendant  is  a  competent 
witness  to  testify  as  to  various  payments  made  by  him,  on  the  ac- 
count, to  the  deceased  partner,  such  witness  not  coming  within  the 
inhibition  of  section  506,  R.  S.  1894,  relating  to  decedents'  estates. 

OosTS. — As  to  Unnecessary  Witnesses. —  JSoto  Taxed. —  Discretion. — 
Ck>urts  generally  have  a  wide  discretion  as  to  taxation  of  costs,  but 
when  it  is  made  to  appear  that  a  party  unnecessarily  brings  wit- 
nesses into  court  without  using  or  offering  to  examine  them,  such 
party  can  not  recover  the  costs  occasioned  by  his  unnecessary  act, 
from  the  opposite  party. 

From  the  Boone  Circuit  Court. 

R.  W.  Harriaon,  for  appellant. 
A.  J,  Shelby,  for  appellee. 

Reinhard,  J. — Stewart,  as  surviving  partner  of  the 
firm  of  Stewart  &  Brother,  sued  the  appellant  on  a  book 
account;  and  recovered  of  him  a  judgment  for  $75.28. 
The  overruling  of  the  appellant's  motion  for  a  new  trial 
is  assigned  as  error. 

On  the  trial,  the  appellee  was  a  witness  in  his  own  be- 
half, and  testified  that  the  books  of  the  firm  showed  the 
appellant  to  be  indebted  to  the  firm  in  the  sum  of  about 
$77,  and  subsequently  admitted  that  Wood  was  entitled 
to  a  small  credit  on  the  account. 

At  the  proper  time,  appellant  offered  himself  as  a  wit- 
ness in  his  own  behalf,  and  proposed  to  testify  to  vari- 
ous payments  made  by  him,  on  the  account,  to  the  de- 
ceased partner,  William  H.  Stewart.  The  testimony  was 
excluded  upon  the  ground  that  Wood  was  incompetent 
Vol.  9—21 
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to  testify  to  any  transactions  that  occurred  between  him 
and  the  deceased  partner. 

The  court,  in  ruling  upon  the  competency  of  the  wit- 
ness, stated  its  view  of  the  law  to  be  that  where  a  party 
has  a  transaction  with  any  individual,  and  that  indi- 
vidual is  dead,  he  can  not  testify  to  that  transaction; 
that  as  to  such  individual  transaction  the  mouth  of  the 
witness  must  be  sealed,  but  that  as  to  transactions  had 
with  the  other  member  of  the  firm,  the  witness  would  be 
competent. 

This  ruling  of  the  court  was  made  a  cause  in  the  mo- 
tion  for  a  new  trial.  It  was  clearly  erroneous.  Nicklaus 
V.  Dahn,  63  Ind.  87. 

No  statute  has  been  cited  rendering  the  appellant  in- 
competent to  testify  in  such  a  case.  The  action  is  not 
against  the  estate  of  the  deceased  partner,  nor  would  his 
administrator  be  a  proper  party  to  this  action. 

The  provisions  of  the  statute  by  which  parties  are  pro- 
hibited from  testifying  in  cases  in  which  an  executor  or 
administrator  is  a  party,  involving  matters  which  occur- 
red during  the  lifetime  of  the  decedent  (R,  S.  1894,  sec- 
tion 506),  are  therefore  not  applicable. 

Under  the  code,  "all  persons,  whether  parties  to  or 
interested  in  the  suit,  shall  be  competent  witnesses  in  a 
civil  action  or  proceeding,  except  as  herein  otherwise 
provided."     R.  S.  1894,  section  504. 

The  case  before  us  does  not  come  within  any  of  the 
exceptions. 

Counsel  for  appellee's  only  contention  is  that  the  error 
was  cured  by  the  subsequent  testimony  of  the  appellant 
upon  the  same  subject. 

One  Ira  E.  Harrison,  who,  at  the  time,  had  the  ac- 
count for  collection,  was  called  as  a  witness  for  the 
appellee,  and  testified  to  some  conversations  had  with 
the  appellant  relative  to  the  account  in  suit,  and  the 
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credits  which  the  appellant  then  claimed  on  the  same. 
In  rebuttal,  the  appellant  was  called  and  testified  in  re- 
lation to  the  same  conversations,  and  as  to  what  he  said 
to  Harrison  concerning  such  credits.  He  was  not  asked, 
and  did  not  testify,  as  to  what  the  facts  were  with  regard 
to  such  payments.  This  testimony  could  be  considered 
by  the  jury,  only  upon  the  question  of  whether  or  not  he 
had  made  such  admissions  to  Harrison  as  the  latter  tes- 
tified to.  It  was  not  proof  of  the  fact  of  a  payment  hav- 
ing been  made.  The  appellant  had  a  right  to  testify  to 
any  payments  made  by  him  to  either  of  the  partners. 

The  appellant,  at  the  proper  time,  also  moved  to  tax 
the  costs  of  three  witnesses,  to  wit,  George  W.  White, 
Reason  C.  Garrett,  and  Henry  S.  Shirley,  to  the  appel- 
lee. He  showed,  by  his  affidavit,  that  these  witnesses 
were  summoned  and  brought  into  court  by  the  appellee, 
but  were  not,  nor  was  either  of  them,  offered,  used  or  ex- 
amined as  a  witness.  There  is  nothing  in  the  record  to 
contradict  or  deny  the  averments  of  the  affidavit. 

We  think  the  motion  should  have  been  sustained. 

Courts  generally  have  a  wide  discretion  as  to  taxation 
of  costs,  but  when  it  is  made  to  appear  that  a  party  un- 
necessarily brings  witnesses  into  court  without  using  or 
offering  to  examine  them,  such  party  can  not  recover  the 
costs  occasioned  by  his  unnecessary  act,  from  the  oppos- 
ing party. 

The  judgment  is  reversed,  with  directions  to  sustain 
the  appellant's  motion  for  a  new  trial,  and  to  sustain  the 
appellant's  motion  to  retax  the  costs  of  the  witnesses 
named,  and  for  further  proceedings. 

Filed  Feb.  24, 1894. 
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No.  1,130. 
Huffman,  Administratrix,  v.  Hendry. 

Decbdbnts'  Estates. — Liability  of  the  Estate  for  the  Torts,  or  Breaches 
of  Contract,  of  the  Administrator y  etc. — Damages. — Bepresentatiotis.— 
Warranties. — ^Tbe  estate  of  a  deceased  person  is  not  liable  for  any 
damages,  whether  by  way  of  tort  or  contract,  sustained  by  a  par- 
chaser  of  the  trust  property,  growing  out  of  alleged  representations, 
warranties  or  statements  of  the  administrator,  or  other  personal 
representative  of  the  decedent. 

Same. — Mutual  Mistake. — Equitable  Belief. — Betum  or  Offler  to  Betum. 
— In  such  case,  if  the  parties  acting  in  good  faith  make  a  mutual 
mistake,  either  of  fact  or  law,  as  a  result  of  which  an  estate  under 
the  control  of  the  court  is  benefited,  if  it  may  be  conceded  that  the 
court  having  jurisdiction  of  the  trust  may,  in  a  proper  case,  in  the 
exercise  of  a  sound  discretion,  grant  the  injured  party  equitable  re- 
lief, such  party  must  restore,  or  offer  to  restore,  to  the  estate  what 
he  had  received,  or  show  good  reason  for  his  failure  to  do  so. 

From  the  Steuben  Circuit  Court. 

W.  G.  Croxton  and  F.  M.  Powers,  for  appellant. 

F.  S.  Roby,  for  appellee. 

Davis,  C.  J. — The  appellee,  in  the  court  below,  filed  a 
claim,  in  two  paragraphs,  against  said  Margaret  Huff- 
man as  administratrix  of  the  estate  of  Daniel  Huffman, 
deceased,  pursuant  to  the  provisions  of  section  2465,  R. 
S.  1894  (2310,  R.  S.  1881). 

The  substantial  averments  in  the  first  paragraph  are, 
that  at  the  sale  of  the  personal  property  of  said  decedent, 
the  appellee,  upon  the  faith  of  the  representations  and 
warranty  of  said  administratrix,  which  he  believed  to 
be  true,  that  two  Durham  cows  were  with  calf,  from 
a  thoroughbred  bull,  purchased  and  paid  for  them, 
and  that  said  cows  in  fact  were  not  with  calf,  and  that 
by  reason  thereof  said  cows  were  worth  twenty-five  dol- 
lars less  than  they  would  have  been  had  they  been  with 
calf,  as  represented. 
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The  material  averments  in  the  second  paragraph  are, 
in  substance,  the  same  as  in  the  first,  with  the  excep- 
tion that  no  warranty  is  alleged,  and  that  the  representa- 
tions are  averred  to  have  been  made  by  the  adminis- 
tratrix through  the  auctioneer  who  cried  the  sale,  and 
that  the  purchase  price  paid  by  appellee  for  the  cows  has 
become,  and  is,  a  p&rt  of  the  assets  of  said  estate  in  the 
hands  of  the  administratrix,  and  is  under  the  control 
and  subject  to  the  order  of  the  court,  and  that  by  reason 
of  the  mutual  mistake  of  the  parties  in  supposing  and 
believing  said  cows  were  with  calf  the  said  estate  is  in- 
debted to  appellee  in  said  sum,  etc.  Appellee  recovered 
judgment  for  eighteen  dollars.  Whoever  succeeds  in 
this  litigation  will  be  a  loser.  Each  party  has  undoubt- 
edly expended  more  than  the  entire  amount  in  contro- 
versy. The  printed  brief  of  eighteen  pages,  filed  by  ap- 
pellant, has  evidently  cost  the  estate  more  than  the  judg- 
ment, to  say  nothing  of  the  attorney's  fees,  and  neither 
of  these  items  can  be  recovered  in  the  event  of  success. 
Such  litigation  is  pot  to  be  commended. 

The  sufficiency  of  the  complaint  is  attacked  for  the 
first  time  in  this  court. 

The  action  can  not  be  maintained  against  the  estate. 
The  estate  is  not  liable  for  the  torts  of  the  administratrix. 
Neither  is  the  estate  liable  for  her  representations,  war- 
ranties, or  statements  in  respect  to  the  condition  or  quality 
of  said  cows.  She  may  be  liable  personally  for  any 
damages  appellee  may  have  sustained  in  reliance  on  her 
representations,  warranties,  or  statements,  but  there  can 
be  no  recovery  against  the  estate  on  account  thereof. 

In  Moody  v.  Shaw,  Admr.,  85  Ind.  88,  the  adminis- 
trator sold  real  estate  which  was  incumbered  by  taxes 
which  the  administrator  agreed  to  pay,  and  it  was  held 
that  the  "promise  made  by  the  administrator  will  bind 
him  personally,  but  not  the  estate. *' 
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In  Rodman  v.  Rodman,  Admr.,  54  Ind.  444,  the  Su- 
preme Court  said:  **When  property  or  money,  which 
does  not  belong  to  the  estate  of  a  decedent,  may  come  into 
the  possession  of  a  p^rty  who  happens  to  be  the  adminis- 
trator of  such  estate,  such  party  can  not,  by  charging 
himself  as  such  administrator  with  such  property  or 
money,  make  such  property  or  money  a  part  of  the  as- 
sets of  his  decedent's  estate,  nor  can  he,  by  so  doing, 
render  the  estate  of  his  decedent,  or  himself  as  adminis- 
trator, liable  for  such  property  or  money  to  the  lawful 
owner  thereof." 

In  Kiley  v.  Kepler,  94  Ind.  308,  this  language  is  used: 
''If  he  made  false  representations  in  the  sale,  that  was 
his  individual  tort  for  which  he  alone  could  be  held  in- 
dividually liable."  See,  also.  Rose  v.  Cash,  58  Ind.  278; 
Holderbaugh  v.  Turpin,  75  Ind.  84;  Mills,  Admr.,  v. 
Kuykendall,  Admr.,  2  Blackf.  47;  Comthwaite  v.  J?*r8t 
NaVlBank,  57  Ind.  268. 

Whether  the  claim  of  appellee  sounds  in  tort  or  is 
founded  in  contract,  the  result  is  the  s^me.  In  any  view 
that  may  be  taken  of  the  case,  it  is  clear,  under  the  au- 
thorities cited,  that  the  estate  is  not  liable  for  any  dam- 
ages sustained  by  appellee,  growing  out  of  the  alleged 
representations,  warranties,  or  statements  of  said  admin- 
istratrix. 

Neither  can  either  paragraph  of  the  complaint  be  sus- 
tained on  the  theory  that  the  money  was  paid  by  appel- 
lee to  the  estate  on  account  of  the  mutual  mistake  of  the 
parties.  There  might  be  circumstances  under  which 
such  a  claim  could  be  sustained,  but  it  clearly  appears, 
in  this  case,  that  the  only  mistake,  if  such  it  can  be 
called,  grows  out  of  the  fact  that  neither  of  the  cows  was 
with  calf  at  the  time  of  the  sale.  It  is  conceded  that  ap- 
pellee obtained  the  identical  cows  he  purchased,  and  that 
he  paid  the  administratrix  the  amount  he  agreed  to  pay 
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for  them.  There  was,  therefore,  no  mistake,  either  of 
law  or  fact,  as  to  the  property  he  purchased  or  as  to  the 
price  he  paid  therefor.  The  gist  of  the  claim  is,  that  be- 
cause one  of  the  cows  was  barren  and  the  other  was  not 
with  calf,  they  were  less  valuable  than  they  would  have 
been  if  each  of  them  had  been  with  calf,  as  represented. 
It  is  not  alleged  that  the  cows  were  not  worth  what  he 
paid  for  them,  or  that  appellee  offered,  at  any  time,  to 
rescind  the  contract  or  to  return  the  property.  It  may 
be  conceded  that  if  parties  acting  in  good  faith  make  a 
mutual  mistake,  either  of  fact  or  law,  as  the  result  of 
which  an  estate  under  control  of  the  court  is  benefited, 
such  court,  having  jurisdiction  of  the  trust,  may,  in 
a  proper  case,  in  the  exercise  of  a  sound  discretion,  grant 
the  injured  party  equitable  relief,  but  as  a  condition 
precedent  to  such  equitable  relief,  it  would  certainly  be 
necessary  for  him  to  restore  or  offer  to  return  to  the 
estate  what  he  had  received,  or  show  a  good  reason  for 
his  failure  to  do  so. 

In  this  case  appellee  is  not  entitled  to  recover  from 
the  estate,  either  under  the  rules  of  law  or  the  principles 
of  equity,  and  our  conclusion  is  that  inasmuch  as  neither 
paragraph  of  the  complaint  states  facts  sufficient  to  con- 
stitute a  cause  of  action,  the  judgment  of  the  court  be- 
low should  be,  and  hereby  is,  reversed. 

filed  Feb.  24, 1894. 
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No.  1,035. 

The  Ohio  Thresher  and  Engine  Company  v.  Hbn- 

SEL    ET   AL. 

Contract . —  Sale . — Warranty . — Eescission  of  Contract, —  Becovery  of 
Purchase-Money, — Betum  of  Property. — Answer  of  Failure  of  Cotuid' 
eration. —  Vendor  and  Vendee. — ^The  rule  that  where  property  has  been 
unconditionally  sold,  with  a  warranty,  the  purchaser  can  not,  in  the 
absence  of  fraud,  because  of  the  breach  of  the  warranty,  and  with- 
out the  consent  of  the  seller,  rescind  the  contract  and  recover  back 
the  purchase-money  paid,  does  not  apply  where  the  vendor  has 
agreed  to  take  the  property  back  and  cancel  the  notes  in  case  the 
property  fails  to  fulfill  the  warranty,  and  in  such  case,  the  vendee 
having  offered  to  return  the  property,  and  the  vendor  having  re- 
fused to  accept  it,  the  vendees  were  excused  from  making  a  specific 
tender  of  the  same  to  the  vendor.  In  such  case,  in  an  action  for 
the  purchase-money,  the  vendees  may  set  up,  by  way  of  answer,  a 
failure  of  consideration. 

Vendor  and  Vendee. — Contract  of  Sale, — Written  and  Parol  Warranties. 
— Notice, — If  vendees,  purchasers  of  a  threshing  machine,  before 
they  accepted  the  same,  and  before  they  executed  notes  in  payment 
of  the  purchase-price,  tested  the  separator,  and  found  that  it  did 
not  work,  and  refused  to  take  it  and  to  execute  notes  therefor,  and 
then  the  vendor  undertook  to  place  the  machine  in  good  working 
order,  and,  after  an  attempt  to  do  so,  informed  the  vendees  that  the 
machine  was  now  in  good  working  condition,  and  warranted  it  to 
perform  good  work,  and  upon  the  strength  of  this  assurance  the 
vendees  executed  notes  therefor,  relying  upon  the  parol  warranty, 
the  warranty  was  valid,  and  under  it  the  vendees  were  not  required 
to  give  written  notice,  as  stipulated  in  the  previous  written  contract 
of  warranty ;  and  the  vendor  having  act€d  upon  the  notice  received, 
the  failure  to  give  written  notice,  even  if  required,  does  not  debar 
the  vendees  from  the  benefits  of  the  warranty. 

Pleading. —  Warranty,  Breach  of, — How  Pleaded. — In  pleading  a  breach 
of  warranty,  it  is  suflicient,  generally,  to  plead  the  results  of  defects 
rather  than  the  defects  which  caused  the  results. 

Same. — Defense. — Answer. — Counterclaim. — Contract,  Stipulation  in  as 
to  Defense, — Where  it  is  stipulated  in  a  contract  of  sale,  that  no  ac- 
tion for  a  breach  of  the  warranty,  and  no  claim  for  recoupment  of 
damages  shall  be  made  after  the  expiration  of  one  year,  such  stipu- 
lation can  be  made  available  only  to  a  counterclaim,  and  not  to  any 
defense  in  bar  of  a  suit  upon  the  contract. 

Same. — Promissory  Xote. —  Want  of  Consideration,  How  Pleaded.— In 
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an  action  on  a  promissory  note,  it  is  always  proper  to  plead  in  gen- 
eral terms  the  defense  of  total  failure  of  consideration. 

8am B. — Cross-Complaint, — Parties  Plaintiff. — A  cross-complaint  must 
be  good  as  to  all  the  cross-complainants,  or  it  will  be  good  as  to  none. 

Pkincipal  and  Subbty. — Defenses, — Practice. —  Sureties  may  avail 
themselves  of  all  defenses  to  which  their  principals  are  entitled. 

BiEOOBD. — Exhibit, — Beferred  to  by  Separate  Pleadings. — One  Copy  Suf- 
ficient.— Where  an  exhibit  is  referred  to  in  the  same  manner  in 
separate  pleadings  in  the  same  cause,  one  copy  of  such  exhibit  in 
the  record  is  sufficient. 

Vebdict. — Sustained  by  the  Evidence, — That  the  evidence  is  sufficient 
to  sustain  the  verdict,  see  opinion. 

PsoMissoRY  Note. — Agents  of  Vendor  as  Sureties  on  Vendee^s  Note. — 
Extent  of  Liability. — Complaint. — In  an  action  on  a  promissory  note 
given  in  payment  of  the  purchase-price  of  machinery,  which  the 
vendor's  agents  had  signed  as  joint  makers  or  sureties,  it  was  not 
error  to  refuse  to  instruct  the  jury,  that  the  defendants,  the  said 
agents,  would  be  personally  liable  on  the  note  in  suit  in  the  event 
they  failed  to  discharge  certain  duties  enjoined  upon  them  under 
their  contract  of  agency  with  the  plaintiff. '  The  case  made  against 
Buch  defendants,  in  the  complaint,  being  that  of  joint  makers  or 
sureties,  they  could  only  be  held  liable  to  that  extent. 

Instkuction  TO  Jury. —  Warranty, — Estoppel.— Where  an  instruction 
in  an  action  on  a  promissory  note  given  in  payment  of  the  purchase- 
price  of  a  machine  assumes  that  the  only  warranty  which  it  is 
proper  for  the  jury  to  consider  is  the  written  one  filed  with  the 
pleadings,  and  charges  the  jury  that  the  defendants  were  estopped 
to  claim  dam^es  by  way  of  counterclaim,  because  of  the  stipula- 
tion contained  in  the  written  warranty  that  all  liability  upon  the 
same  ceased  with  the  expiration  of  the  year  within  which  the  sale 
was  made,  according  to  stipulation  in  the  written  warranty, — it  was 
not  error  to  refuse  to  give  such  instruction  where  the  defendants 
rely  upon  a  parol  warranty  of  which  there  is  some  evidence. 

8amb. — Promissory  Note. — Assuming  Obligation  of  Payer, — Extent  of 
Liability, — Notice, — Where  an  instruction  proceeds  upon  the  theory 
that  A.  would  be  liable  on  the  note  in  suit  in  any  event,  inasmuch 
as  he  knew,  or  with  reasonable  care  might  have  known,  before  he 
took  the  place  of  B.  as  payer  of  the  note,  that  the  machine,  for  which 
the  note  was  given  in  part  payment  of  the  purchase-price,  was  de- 
fective, for  which  reason  he  could  not  reap  the  benefits  of  the  war- 
ranty,— it  was  not  error  to  refuse  to  give  such  instruction,  because 
there  was  no  evidence  that  A.  assumed  any  obligations  beyond  the 
scope  of  those  resting  upon  the  original  purchasers. 

Evidence. — Promissory  Note. — Assignment. — Knoioledge  of  by  Payer. — 
In  an  action  on  a  promissory  note,  one  of  the  payers  of  the  note 
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was  permitted  to  testify  that  he  first  learned  in  1892,  that  the  note 
in  suit,  and  other  notes  given  for  the  machine,  had  been  transferred. 
Such  testimony  could  not  have  injured  the  plaintiff,  in  view  of  the 
fact  that  evidence  had  already  been  introduced,  without  objection 
so  far  as  disclosed  in  appellant's  brief,  that  such  notes  had  been  as- 
signed by  appellant  (plaintiff  below)  to  a  bank  before  maturity,  and 
had  been  transferred  back  before  maturity. 

From  the  Marshall  Circuit  Court. 

E.  C.  Martindale,  for  appellant. 
C.  Kellison,  for  appellees. 

Reinhard,  J. — ^This  action  was  instituted  in  the  court 
below,  by  the  appellant  against  the  appellees,  on  a  prom- 
issory note  given  in  part  consideration  of  a  grain  sepa- 
rator sold  by  the  appellant  to  Andrew  C.  Hensel  and 
Lawrence  W.  Goodyear,  with  one  James  C.  Nifong  as 
surety. 

The  appellees  filed  answers  and  cross-complaints,  set- 
ting up  certain  warranties  and  the  failure  thereof,  and 
claiming  damages. 

Replies  and  answers  to  the  cross-complaints  were  filed. 
There  was  a  trial  by  jury,  and  a  verdict  for  the  appellees 
for  damages,  and  upon  this  verdict,  over  various  mo- 
tions by  the  appellant,  the  judgment  was  rendered,  from 
which  this  appeal  is  prosecuted. 

In  order  to  obtain  a  more  intelligent  comprehension 
of  the  issues  and  the  questions  to  be  determined,  it  will 
be  proper  to  look  somewhat  minutely  to  the  pleadings. 

The  complaint  avers,  in  substance,  that  the  appellant 
is  a  corporation  under  the  laws  of  the  State  of  Ohio,  and 
that  the  appellees,  Hensel,  Goodyear,  and  Nifong,  are 
indebted  to  it  upon  a  promissory  note,  which  is  in  words 
and  figures  as  follows:  [A  copy  of  the  note  in  suit  is 
then  set  forth  in  haec  verba. 

It  is  further  averred  that  the  note  was  given  as  a  part 
of  the  consideration  for  a  grain  separator  sold  by  the  ap- 
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pellant  to  the  appellees  Hensel  and  Goodyear,  through 
and  by  its  agents,  Edward  Q.  Laudeman  and  John  W, 
Vollmer,  and  that  the  appellee,  Gottlieb  Grimm,  shortly 
after  the  appellees  Hensel  and  Goodyear  had  purchased 
said  separator  of  appellant,  and  settled  for  the  same,  and 
executed  the  note  in  suit,  purchased  the  interest  of  said 
Goodyear  in  and  to  said  separator,  the  same  being  an 
equal  one-half  thereof,  and  assumed  and  agreed,  as  a 
part  of  the  consideration,  or  as  the  entire  consideration 
thereof,  the  payment  of  the  note  in  suit,  with  other  notes 
given  therefor;  he,  the  said  Grimm,  assuming  all  the 
liability  of  the  said  Goodyear  for  the  payment  of  said 
separator,  taking  the  place  of  the  said  Goodyear  in  the 
payment  thereof,  and  appellant  avers  that  said  Goodyear 
is  now,  and  was,  at  the  time  of  the  beginning  of  this 
cause,  notoriously  insolvent.  And  the  appellant  avers 
that  the  appellees  Laudeman  and  Vollmer  indorsed  the 
note  in  suit  to  the  appellant  under  their  firm-name  of 
Laudeman  &  Vollmer,  in  writing,  on  the  back  of  said 
note,  and  which  indorsement  is  made  a  part  hereof,  as 
sureties  upon  said  note  for  the  payment  thereof;  that 
said  note,  with  the  interest  and  attorney's  fees,  as  set 
forth  therein,  is  now  due  and  wholly  unpaid.  Where- 
fore, etc. 

The  appellee  Grimm  filed  a  separate  demurrer  to  the 
complaint,  the  overruling  of  which  is  assigned  by  him 
as  cross-error. 

The  appellee  Goodyear  then  filed  a  demurrer  to  the 
complaint,  which  was  also  overruled,  and  he  has  like- 
wise assigned  cross-error  upon  this  ruling. 

Thereupon  all  the  appellees  but  Grimm  filed  an  an- 
swer to  the  complaint,  substantially  as  follows:  That 
on  or  about  the  26th  day  of  May,  1891,  the  appellees 
Hensel  and  Goodyear  purchased  a  separator  of  the  appel- 
lant, and  that  the  note  sued  on,  together  with  two  other 
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notes  of  like  tenor  (except  that  John  Nifong  was  surety 
on  the  second  one  and  William  Straudeman  on  the  third 
one),  each  for  the  sum  of  $135,  payable  in  one  and  two 
years  later  than  the  one  sued  on,  respectively,  were  ex- 
ecuted by  said  Hensel  and  Goodyear  for  the  purchase- 
price  of  said  separator,  which  purchase-price  was  $405; 
and  that  said  notes  are  identical  with  the  one  sued  on 
and  those  mentioned  in  appellant's  complaint;    that  at 
the  time  of  said  purchase  appellant  warranted  said  sep- 
arator  to   do   good   work,    and  to  be  capable  of  doing 
good    work,    in    cleaning,    separating,    and    threshing 
grain  and  seed,  a  copy  of  which   written  and  printed 
warranty  is  filed  herewith,  made  a  part  hereof  by  refer- 
ence, and  is  marked  ''Exhibit  A'*;  that  afterwards,  said 
appellees,  relying  on  said  warranty,  received  a  separator 
of  the  size  and  dimensions  named  in  said  order;  that 
said  separator  never  fulfilled,  and  never  was  capable  of 
fulfilling,  the  conditions  of  said  warranty,  or  of  any  ma- 
terial part  thereof;  that  although  said  appellees  applied 
the  proper  power  to  said  separator,  and  operated  and 
managed  it  by  skillful  and  capable  operators,  said  sepa- 
rator did  not  do  good  work,  in  this,  that  it  did  not  thresh 
clean,  but  carried  large  quantities  of  unthreshed  grain 
through  the  cylinder  which  passed  away  with  the  straw; 
that  it  did  not  properly  separate  the  grain  and  seeds  from 
the  straw  and  chaff,  and  that  large  quantities  of  grain 
were  carried  with  the  straw  and  chaff  onto  the  stack,  and 
w^ere  wasted  and  lost  to  said  appellees  Hensel  and  Good- 
year, and  to  their  customers;    and  that  said  separator 
broke  large  quantities  of  the  kernels  of  wheat  and  other 
grain  and  seed,  and  thereby  injured  and  destroyed  the 
same;  and  that  after  the  appellee  Goodyear  sold  his  in- 
terest to  the  appellee  Grimm,  as  set  forth  in   the   com- 
plaint, said   separator  continued  to  do  bad  work  and  to 
waste  the  grain  and  seed  as  aforesaid;  that  the  appellees 
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complied  with  all  the  conditions  of  said  warranty  on 
their  part,  and  gave  the  appellant  notice,  by  telegraph, 
that  said  separator  was  not  doing  good  work,  and  re- 
quested it  to  send  an  expert  on  or  about  the  27th  day  of 
July,  1891;  that  in  response  to  such  notice  appellant  sent 
one  William  Ackerman,  one  of  the  directors  of  said  com- 
pany, and  one  of  the  general  business  managers  thereof, 
to  correct  the  defects  in  said  separator,  and  said  Acker- 
man,  claiming  to  be  an  expert,  did  make  some  alterations 
therein,  and  then  represented  to  the  appellees  Hensel 
and  Goodyear  that  said  separator  would  now  do  good 
work;  that  at  the  same  time  and  visit  said  Ackerman 
asked  the  appellees  Goodyear  and  Hensel  to  execute 
said  notes  for  the  purchase-price  of  the  machine, 
assuring  and  promising  them  that  if  they  would  ex- 
ecute said  notes,  the  company  would  make  said  sepa- 
rator fulfill  all  the  conditions  of  said  warranty;  and  at  the 
same  time  said  Ackerman  promised  and  agreed,  for  and 
in  behalf  of  said  company,  that  the  company  could  and 
would  make  said  separator  do  as  good  work  as  any  first 
class  machine  in  use  of  the  same  size  and  capacity  was 
capable  of  doing;  that  relying  on  said  warranties,  and 
not  knowing  that  said  machine  was  incapable  on  ac- 
count of  its  original  construction  and  want  of  adapta- 
tion of  parts,  of  doing  good  work,  the  appellees  Hensel 
and  Goodyear,  with  appellee  Nifong  as  surety,  executed 
and  delivered  said  notes  to  the  appellant,  and  that  said 
notes  were  executed  on  or  about  the  31st  day  of  July, 
1891,  and  dated  back,  at  the  request  of  appellant's  said 
agent,  to  the  21st  day  of  July,  1891;  that  after  the  exe- 
cution of  said  notes,  said  separator  continued  to  do  bad 
work  as  heretofore  stated,  and  under  skillful  and  proper 
management  said  appellees  were  scarcely  able  to  thresh 
enough  grain  with  said  separator  to  pay  the  running  ex- 
penses of  said  business,  much  less  anything  for  their 
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own  services  or  the  money  invested  in  the  business,  all  of 
which  was  caused  by  the  defects  in  said  separator  as 
aforesaid;  that  afterwards  said  company  sent  other  ex- 
perts, from  time  to  time,  to  correct  the  defects  in  said 
separator,  and  it  continued  to  assure  the  appellees  that 
they  would  succeed  in  making  it  do  good  work;  that  on 
or  about  the  end  of  September,  1891,  the  appellee  Grimm 
purchased  the  one-half  interest  of  the  appellee  Goodyear 
in  said  separator,  assuming  and  agreeing,  as  the  consid- 
eration therefor,  to  pay  jointly  with  said  Hensel  said 
notes,  and  to  assume  the  liability  of  said  Goodyear  on 
said  notes,  and  succeeded  to  the  rights  of  said  Goodyear 
in  said  contract;  that  Grimm,  at  the  time  he  purchased 
said  interest  of  Goodyear,  did  not  know  that  said  sepa- 
rator was  incapable  of  doing  good  work,  but  appellees 
aver  that  said  separator  was,  in  its  original  construction 
and  want  of  adaptation  of  parts,  incapable  of  fulfilling 
the  conditions  of  said  warranties,  or  either  of  them,  and 
said  Grimm  being  ignorant  thereof,  and  relying  on  said 
warranties,  purchased  said  interest  as  aforesaid;  that 
after  the  purchase  of  said  interest  by  Grimm,  the  sepa- 
rator continued  to  do  bad  work,  as  above  set  forth;  that 
it  failed  to  thresh  clean  or  to  do  good  work  in  threshing 
grain  and  seed;  that  it  failed,  under  proper  and  skillful 
mangement,  and  with  the  proper  power  applied,  to  sep- 
arate grain  and  seed  from  the  straw  and  chaff,  and  large 
quantities  of  grain  and  seed  were  carried  along  with  the 
straw  on  the  stack  and  wasted;  it  continued  to  break  the 
kernels  of  grain  and  to  destroy  and  injure  the  value  of 
large  quanties  of  grain,  and  that  said  separator  was  not 
capable  of  doing  one-half  the  work  that  average  sepa- 
rators of  like  size  and  dimensions  were,  and  are,  accust- 
omed to  do  in  threshing  and  separating  in  said  county; 
that  during  all  this  time  appellees  Hensel  and  Grimm 
were  making  protest  by  letter  and  otherwise  to  said  com- 
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pany,  and  the  appellant  was  continuing  to  assure  appel- 
lees that  it  could  and  would  make  said  separator  fulfill 
the  conditions  of  said  warranty,  and  it  urged  appellees  to 
keep  the  separator,  and  promised  that  if  it  failed  to  correct 
the  defects  in  it,  it  would  take  it  back  and  surrender 
and  cancel  said  notes;  that  after  repeated  efforts  on  the 
part  of  appellant,  and  when  it  became  apparent  to  appel- 
lees that  said  separator  was  radically  defective  in  its 
construction  and  adaptation  of  parts,  as  above  stated,  ap- 
pellees Hensel  and  Grimm  offered  to  return  said  sepa- 
rator to  the  appellant,  and  requested  and  demanded  the 
cancellation  of  said  notes,  in  the  month  of  December, 
1891,  but  that  appellant  refused  to  receive  said  sepa- 
rator or  to  return  or  cancel  said  notes,  or  either  of  them; 
that  appellees  VoUmer  and  Laudeman  indorsed  said  notes 
without  any  consideration  therefor,  and  that  they  are 
accommodation  indorsers  only;  that  by  reason  of  the 
condition  and  defects  of  said.separator,  as  above  set  forth, 
the  same  was,  and  is,  wholly  worthless,  and  of  no  value 
whatever  as  a  separator,  and  appellees  say  that  the  con- 
sideration for  said  notes,  and  each  of  them,  has  wholly 
failed.  Wherefore  appellees  pray  judgment  for  their 
costs,  and  all  proper  relief. 

The  second  paragraph  was  a  general  answer  by  the 
same  appellees,  that  the  note  sued  on,  and  the  other 
notes  given  contemporaneously  with  it,  were  executed 
without  any  consideration  whatever. 

The  exliibit  filed  with  the  first  paragraph  of  the  an- 
swer, containing  the  warranty  therein  relied  upon,  is  as 
follows: 

'^Bremen,  Ind.,  May  26,  1891. 

**ro  the  Ohio  Thresher  and  Engine  Company,  Upper  San- 

dusky,  Ohio:  ^ 

*'You  will  please  ship  for  the  undersigned,  to  or  in 
care  of  Laudeman  &  VoUmer,  at  Bremen,  by  the  route 
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you  consider  best  and  cheapest,  on  or  about  the day 

of ,  189 — ,  one  or  more  improved  No.  —  sepa- 
rators, with  32-inch  cylinder  and  48 -inch  separator,  with 
thimble  skein  truck  wagon  under  separator,  and  whiffle- 
trees  and  neck-yoke;  also  one  18-foot  straw  stacker  com- 
plete, with  hoisting  windlass,  and  the  fixtures  and  extras 
as  you  usually  furnish  them. 

'*This  certifies  that  the  undersigned  agree  to  receive 
the  said  machinery  on  its  arrival,  subject  to  all  the  con- 
ditions of  the  warranty  printed  below,  and  pay,  in  cash, 
the  freight  and  charges  thereon  from  the  factory;  and, 
also,  agree  to  pay  to  your  order,  at  the  time  and  place  of 

delivery  above  named,  the  further  sum  of dollars, 

as  follows: 

*'Note  due  December  1,  1891,  for  $135;  note  due  De- 
cember 1,  1892,  for  $135;  note  due  December  1,  1893, 
for  $135.  Said  notes  to  be  made  payable  to  the  order  of 
the  Ohio  Thresher  and  Engine  Company,  and  each  bear- 
ing interest  at  highest  lawful  rate  (not  exceeding  ten  per 
cent. )  from  date  of  delivery  of  said  machinery  until  paid. 

*'The  undersigned  hereby  agree  to  fully  settle  for  the 
foregoing  machinery  before  it  is  delivered  to  them,  by 
paying  said  cash  (if  any)  and  giving  said  notes  and  a 
mortgage  on  said  machinery,  and  also  further  approved 
security,  as  follows: 

''Warranty  on  this  Machinery. 

**This  machinery  is  ordered,  purchased,  and  sold,  sub- 
ject to  the  following  express  warranty  and  agreement, 
and  none  other,  viz:  That  this  separator  is  well  made 
and  of  good  materials,  and  with  good  management  is 
capable  of  doing  a  good  business  in  threshing,  separat- 
ing, and  cleaning  grain  and  seeds.  Conditioned  that 
there  shall  be  furnished  and  applied  sufficient  motive 
power  and  proper  appliances  to  drive  this  separator  to  its 
proper  speed,  capacity,  and  power.      Conditioned,  also, 
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that  upon  starting  this  separator  the  undersigned  pur- 
chasers shall  intelligently  follow  the  printed  hints,  rules, 
and  directions  of  the  manufacturers,  and  if,  by  so  doing, 
they  are  unable  to  make  it  operate  well,  written  notice, 
stating  wherein  it  fails  to  satisfy  the  warranty,  is  to  be 
immediately  given  by  the  undersigned  purchasers  to  the 
Ohio  Thresher  and  Engine  Company,  at  Upper  Sandusky, 
Ohio,  and  also  to  the  dealer  through  whom  purchased, 
and  reasonable  time  allowed  to  get  to  it  and  remedy  the 
defect  (if  any),  unless  it  is  of  such  a  nature  that  they  can 
advise  by  letter,  and  the  purchasers  hereby  agree  to  ren- 
der necessary  and  friendly  assistance.  But  if  the  pur- 
chasers fail  to  make  it  perform,  through  improper  man- 
agement, or  lack  of  proper  appliances,  or  motive  power, 
or  speed,  or  neglect  to  observe  the  printed  or  written  di- 
rections, then  the  said  purchasers  are  to  pay  all  the  nec- 
essary expenses  incurred.  Deficiencies  in  general  adapt- 
ation for  threshing,  separating,  and  cleaning  are  ex- 
pressly agreed  by  the  undersigned  to  be  reported  in  writ- 
ing, as  above  stated,  within  five  days  after  starting  the 
separator,  and  not  after  continued  use  or  injury  to  the 
machine;  and  it  is  hereby  expressly  agreed  that  use  with- 
out such  written  notice  is  conclusive  evidence  of  satis- 
faction and  fulfillment  of  all  warranty.  It  is  expressly 
understood  and  agreed  that  all  warranty  on  this  separator 
terminates  and  expires,  and  all  liability  on  the  part  of 
the  Ohio  Thresher  and  Engine  Company  to  an  action  for 
a  breach  of  warranty  or  recoupment  for  damages,  set  off 
or  otherwise,  ceases  entirely  at  the  close  of  this  year,  any 
statute  of  limitations  to  the  contrary  notwithstanding. 
Also,  that  if  any  part  of  said  separator  (except  the  belt- 
ing) fails  during  this  year  in  consequence  of  any  defect 
in  material  of  said  part,  the  Ohio  Thresher  and  En- 
gine Company  have  the  option  to  repair  the  same  or  to 
Vol.  9—22 
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furnish  a  duplicate  of  said  part,  free  of  charge,  except 
freight,  after  presentation  of  the  defective  piece,  clearly 
showing  a  flaw  in  the  material,  at  the  factory,  or  to  the 
dealer  through  whom  the  machinery  was  bought,  at  any 
time  within  this  year,  but  deficiencies  in  any  pieces  not 
to  condemn  other  parts. 

(Sig.)  A.  C.  Henskl, 

L.  W.  GOODYEAK. 

*Tostofl5ce,  Plymouth,  county  of  Mar.,  State  of  In- 
diana. 

''This  order  is  sent  by  Laudeman  &  Vollmer.'' 

A  motion  to  strike  out  certain  portions  of  the  answers 
was  overruled,  but,  as  no  available  error  could  well  be 
predicated  upon  this  ruling,  it  is  not  urged  by  the  ap- 
pellant that  we  should  pass  upon  it.  The  appellant  de- 
murred to  each  paragraph  of  the  foregoing  answer,  which 
demurrer  was  overruled,  and  an  exception  reserved.  It 
is  somewhat  doubtful,  in  our  opinion,  whether  the  form 
of  the  demurrer  to  the  answer  is  joint  or  several,  but  in 
view  of  the  conclusion  reached  by  us  we  shall  undertake 
to  determine  the  questions  attempted  to  be  presented 
upon  the  theory  that  the  demurrer  is  properly  addressed 
to  each  paragraph  separately. 

It  is  the  contention  of  the  appellant,  in  the  first  place^ 
that  the  facts  set  forth  in  the  first  paragraph  of  the  an- 
swer can  not  be  properly  pleaded  by  way  of  answer,  but 
must  be  set  up  in  a  counterclaim,  and  cites  in  support  of 
this  position  the  case  of  Marsh  v.  Low,  55  Ind.  271  (274), 
in  which  it  was  said  that  ''where  property  has  beeii  un- 
conditionally sold,  with  a  warranty  superadded,  in  the 
absence  of  fraud,  the  purchaser  can  not,  because  of 
breach  of  the  warranty,  without  the  consent  of  the  seller, 
rescind  the  contract  and  recover  back  the  purchase- 
money  paid,  as  for  money  paid  upon  a  consideration 
which  has  failed,  or  defend  against  the  collection  of  the 
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purchase-money  upon  the  ground  of  want  or  failure  of 
consideration.  The  remedy  of  the  purchaser  in  such 
case  is  an  action  for  a  breach  of  the  warranty;  and  the 
remedy  may,  doubtless,  be  enforced  in  a  proper  case,  by 
way  of  recoupment  or  counterclaim/' 

It  is  urged  by  the  appellant,  that  the  absence  of  any 
averment  of  fraud  in  the  paragraph  under  consideration 
brings  the  case  at  bar  squarely  within  the  rule  laid  down 
in  the  case  cited.  The  am)ellees,  on  the  other  hand, 
contend  that  the  language  used  by  the  Supreme  Court  in 
the  quotation  was  not  necessary  to  the  determination  of 
the  questions  decided  in  that  case,  and  is,  therefore,  at 
most  but  a  dictum  of  the  judge  who  wrote  the  opinion. 

However  that  may  be,  we  think  the  rule  laid  down  in 
the  above  quotation  not  applicable  to  the  case  before  us. 
The  rule  enunciated  by  the  Supreme  Court  is  an  express 
assumption  that  the  sale  was  an  unconditional  one.  The 
facts  averred  in  the  pleading  which  we  are  now  consider- 
ing show  that  the  appellant  agreed  to  take  the  machinery 
back  and  cancel  the  notes  in  case  the  separator  failed  to 
fulfill  the  warranty  as  modified  by  the  oral  agreement 
pleaded. 

It  is  further  averred,  as  we  have  seen,  that  the  appel- 
lees offered  to  return  the  machinery,  and  demanded  a 
cancellation  of  the  notes,  which  was  refused.  It  is  fully 
shown,  we  think,  not  only  that  the  separator  failed  to 
fulfill  the  warranty,  but  that  it  was  absolutely  worthless. 
Under  these  circumstances,  we  are  of  opinion  that  the 
appellees  had  the  right  to  treat  the  sale  as  rescinded,  and 
set  up  the  facts  pleaded  as  an  answer  of  failure  of  consid- 
eration of  the  note  sued  upon.  Dill  v.  O'Ferrell,  45  Ind. 
268;  Merchants,  etCj  Bank  v.  Fraze,  9  Ind.  App.  161. 

Moreover,  a  tender  of  the  machinery  back  to  the  appel- 
lant was  not  necessary,  as  it  was  averred  that  the  appel- 
lees offered  to  return  the  machinery,  but  the  appellant 
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refused  to  receive  it.  This  was  a  sufficient  excuse  for 
tlie  failure  to  make  a  specific  tender,  even  if  the  separator 
had  not  been  alleged  to  be  worthless.  Campbell  v.  Wray, 
5  Ind.  App.  155. 

It  is  further  urged  against  this  answer,  that  it  shows 
affirmatively  that  appellees  had  not  complied  with  the 
condition  in  the  warranty  which  required  them  to  give 
notice  in  writing  of  any  defects  in  the  machinery.  The 
answer  does  not  rely  upon  the  written  warranty  alone. 
It.  also  sets  up  a  parol  warranty  made  subsequently  to  the 
written  one,  and  upon  the  agreement  of  appellees  to  ex- 
ecute the  notes,  which  th  .•  refused  to  do,  it  is  alleged, 
until  the  appellant  agreea  to  make  the  machine  work. 

It  is  also  averred  that  the  appellees  notified  the  appel- 
lant by  telegram,  that  the  machine  would  not  work  as 
warranted,  and  that  thereupon  repeated  efforts  were 
made  by  the  company  to  place  it  in  good  working  con- 
dition, but  without  success.  The  only  object  of  the  writ- 
ten notice  must  have  been  to  apprise  the  appellant  of  the 
particular  defects  in  the  machinery.  When  the  appel- 
lant was  informed  of  these  defects,  and  undertook  to 
remedy  them,  we  think  it  waived  the  written  notice  re- 
quired in  the  warranty. 

Upon  the  subject  of  waiver  of  written  notice,  see,  Natl 
Bank  &  Loan  Co.  v.  Dunn,  106  Ind.  110. 

Hence,  even  if  the  written  warranty  stood  alone,  under 
the  facts  pleaded  the  appellees  are  excused  from-  giving 
the  written  notice  therein  required.  But  if  the  parol 
warranty  was  in  force,  no  such  notice  was  necessary. 
That  the  latter  warranty  was  valid,  if  it  existed,  we  think 
there  can  be  no  doubt. 

If  the  appellees,  before  they  accepted  the  machine,  and 
before  they  executed  the  notes,  tested  the  separator,  as 
alleged,  and  found  it  did  not  work,  and  refused  to  take 
it  and  to  execute  the  notes,  and  then  the  appellant  un- 
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dertook  to  place  the  separator  in  good  working  order, 
and,  after  an  attempt  to  do  so,  informed  the  appellees 
that  the  machine  was  now  in  good  working  condition, 
and  warranted  it  to  perform  good  work,  and  upon  the 
strength  of  this  assurance  the  appellees  executed  the 
notes,  relying  upon  the  parol  warranty,  the  latter  was 
valid,  and  if,  by  the  terms  thereof,  no  written  notice  was 
required,  the  appellees  were  not  bound  to  give  any. 

It  does  not  appear,  moreover,  that,  the  appellant  was 
in  any  way  injured  or  misled  by  the  failure  of  appellees 
to  give  a  written  notice,  but  that  it  acted  upon  the  no- 
tices received,  and  repeatedly  undertook  to  remedy  the 
defects  in  the  machinery,  but  without  success.  We  do 
not  think  that  the  failure  to  give  written  notice  debars 
the  appellees  from  the  benefits  of  the  warranty.  Besides, 
it  is  averred  that  the  separator  was  inherently  defective, 
and  incapable  of  being  made  to  do  good  work.  Hence, 
when  the  appellant  attempted  to  remedy  the  defects,  and 
failed,  the  breach  of  the  warranty  was  complete,  not- 
withstanding the  failure  to  give  the  written  notice  re- 
quired in  the  written  warranty.  McCormick  Harvesting 
Mach.  Co.  V.  Oray,  100  Ind.  285. 

In  addition  to  this,  the  answer  alleges  that  the  appel- 
lees complied  with  all  the  conditions  of  the  warranty, 
and  as  there  is  nothing  in  the  answer  that  shows  affirm- 
atively that  this  was  not  done,  the  general  averment, 
when  construed  in  connection  with  the  facts  averred 
specially,  must  be  held  to  constitute  a  substantial  com- 
pliance with  such  conditions. 

Nor  do  we  think  the  contention  that  the  answer  fails 
to  point  out  the  particular  defects  in  the  machine  can 
prevail. 

It  is  charged  that  *Hhe  machine  did  not  thresh  clean, 
but  carried  large  quantities  of  unthreshed  grain  through 
the  cylinder,  which  passed  away  with  the  straw  and 
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chaff  onto  the  stack,  and  was  wasted  and  lost  to  said  de- 
fendants Hensel  and  Goodyear,  and  to  their  customers; 
and  that  said  separator  broke  large  quantities  of  the 
kernels  of  wheat  and  other  grain  and  seed,  and  thereby 
injured  and  destroyed  the  same,"  which  condition  of  the 
separator  continued  after  Goodyear  sold  his  interest  to 
Grimm,  and  that  under  proper  and  skillful  management 
''said  defendants  were  scarcely  able  to  thresh  enough 
grain  with  said  separator  to  pay  the  running  expenses  of 
said  business'';  and  that  '*the  said  separator  was  not 
capable  of  doing  half  the  work  that  average  separators  of 
like  size  and  dimension  were  and  are  accustomed  to  do 
in  threshing  and  separating  in  said  county";  *'that  by 
reason  of  the  condition  and  defects  of  said  separator 
above  set  forth,  the  same  was,  and  is,  wholly  worthless 
and  of  no  value  whatever  as  a  separator." 

We  think  these  averments  abundantly  specify  the  im- 
perfections and  defects  in  the  machine. 

It  was  said,  by  the  Supreme  Court,  in  McCormiek 
Harvesting  Mach,  Co.  v.  Orayy  supra:  **The  imperfec- 
tions specially  mentioned,  the  heavy  draft  and  the  great 
weight  upon  the  horses,  were  breaches  of  the  warranty, 
and  it  could  not  be  incumbent  upon  the  defendant  to 
show  what  defect  in  the  construction  caused  these  re- 
sults." 

The  vices  in  the  machine  in  the  present  case  were  as 
clearly  pointed  out  in  the  answer  as  those  in  the  case 
cited,  and  we  think  the  specification  sufficient.  This 
conclusion  does  not,  in  the  least,  conflict  with  the  cases 
cited  by  the  appellant's  counsel.  Flint  v.  Cook,  102 
Ind.  391;  McClamrock  v.  Flint,  101  Ind.  278. 

It  is  further  insisted  that  the  defense  set  up  in  the  an- 
swer can  not  avail,  because  it  is  stipulated  in  the  con- 
tract that  no  action  for  a  breach  of  the  warranty,  and  no 
claim  for  recoupment  of  damages,  shall  be  made  after 
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the  expiration  of  the  year  1891.  If  this  contention  is  of 
any  benefit  to  the  appellant,  it  can  be  made  available 
only  to  the  counterclaim,  and  not  to  the  answer.  If  the 
defense  is  a  valid  one,  the  appellees  have  a  right  to  in- 
voke it  at  any  time  an  action  is  instituted  on  the  notes. 
The  limitation  attempted  to  be  established  by  the  con- 
tract applies  only  to  an  action  or  cross-action  upon  the 
warranty,  and  not  to  any  defense  in  bar  of  any  suit  upon 
the  notes. 

The  appellant  contends,  however,  that  even  if  the  an- 
swer must  be  held  sufficient  as  to  the  other  appellees^  it 
is  not  good  as  to  Laudeman  &  Vollmer." 

We  are  unable  to  share  this  view.  The  appellees  last 
named  are  shown,  by  the  averments  of  the  complaint,  to 
sustain  to  the  other  appellees  (Hensel  and  Goodyear)  the 
relation  of  sureties.  Sureties  may  avail  themselves  of 
all  the  defenses  to  which  their  principals  are  entitled. 
This  proposition  is  too  plain  to  require  the  citation  of 
authorities. 

We  think  the  first  paragraph  of  this  answer  sufficient. 

The  second  paragraph,  as  we  have  shown,  relies  upon 
a  total  want  of  consideration. 

Appellant  thinks,  under  the  authority  of  Marsh  v.  Low, 
supra,  that  this  defense  is  not  allowable.  We  do  not  so 
understand  the  holding  of  that  case .  It  is  always  proper  to 
plead  this  defense  in  general  terms  to  an  action  on  a  prom- 
issory note.  In  this  respect  the  rule  is  different  from  that 
applying  to  a  plea  of  illegality  of  consideration,  for  the 
facts  constituting  the  illegality  must  always  be  stated. 
Work's  Prac.  and  Plead.,  section  602. 

The  appellee  Grimm  filed  a  separate  answer  in  two 
paragraphs.  The  overruling  of  the  second  paragraph  of 
this  answer  is  relied  upon  as  constituting  error. 

The  substance  of  the  averments  of  this  paragraph  is 
that  the  note  sued  on,  together  with  the  other  notes  given 
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at  the  same  time  (describing  them),  was  given  without 
any  consideration  whatever,  and  that  appellee  Grimm's 
promise  and  agreement  to  pay  the  notes  sued  on,  as  set 
forth  in  the  complaint,  was  made  without  any  consider- 
ation whatever. 

This  paragraph  stands  upon  precisely  the  same  foot- 
ing as  the  second  paragraph  of  the  answer  of  the  other 
defendants.  It  is  a  plea  of  a  total  absence  of  consider- 
ation. It  does  not  come  within  the  range  of  those  cases 
which  hold  that  a  surety  or  joint  promisor  may  not 
plead  in  answer  to  a  complaint  upon  the  note  or  obliga- 
tion signed  by  him,  that  such  note  or  obligation  was  ex- 
ecuted without  any  consideration  as  to  him  individually. 
The  plea  in  the  present  case  is  much  broader,  and  asserts, 
in  effect,  that  it  was  without  consideration  as  to  any  of 
the  makers.  It  was,  therefore,  sufficient,  and  the  de- 
murrer to  it  was  properly  overruled. 

The  appellees  Hensel  and  Goodyear  filed  a  cross-action 
against  the  appellant,  setting  up  a  counterclaim  by  reason 
of  the  warranty  and  breach  thereof,  and  praying  judg- 
ment for  damages.  The  averments  of  the  counterclaim 
are,  in  most  respects,  the  same  as  those  in  the  first  para- 
graph of  the  answer,  with  some  additional  averments 
showing  the  damages  sustained,  and  praying  judgment 
for  the  same. 

The  sufficiency  of  this  pleading  is  called  in  question 
by  an  assignment  of  error  that  it  does  not  contain  facts 
sufficient  to  constitute  a  counterclaim,  and  by  an  addi- 
tional assignment  upon  the  overruling  of  the  motion  in 
arrest  of  judgment  upon  the  cross-complaint. 

The  objections  pointed  out  to  the  cross-complaint,  ex- 
cept those  to  be  presently  noticed,  are  substantially  the 
same  as  those  urged  against  the  first  paragraph  of  the 
answer,  and  what  we  said  with  reference  to  that  plead- 
ing applies,  in  the  main,  to  the  one  under  immediate 
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consideration.  The  appellant,  however,  further  eon- 
tends  that  the  cross-complaint  is  radically  defective  for 
the  reason  that  the  cross-complainants  have  not  made  the 
written  contract  of  warranty  upon  which  it  is  founded 
an  exhibit  to  such  cross-complaint.  It  is  admitted  by 
counsel  for  appellee,  that  the  exhibit  mentioned  is  copied 
into  the  record  as  ''Exhibit  A,"  but  it  is  contended  that 
this  copy  was  inserted  by  virtue  of  the  reference  in  the 
first  paragraph  of  the  answer,  and  that  such  exhibit 
should  have  been  again  copied  in  connection  with  the 
cross-complaint.  We  think,  however,  that  one  copy  was 
sufficient.  The  exhibit  was  identified  in  the  same  man- 
ner in  both  pleadings,  and  we  are  unable  to  conceive  by 
what  rule  of  good  pleading  a  repetition  of  the  copy  of  the 
contract  in  the  record  is  required.  See  Works*  Prac.  & 
Plead.,  section  415;  Scotten  v.  Randolph,  96  Ind.  581; 
Wadkins  v.  Hill,  106  Ind.  543. 

The  further  objection  is  made  that  there  is  not  a  suffi- 
cient averment  in  the  counterclaim,  that  proper  and  cor- 
rect tests  were  made  of  the  machine  before  it  was  rejected. 
There  is  no  merit  in  this  objection.  This  is  so,  if  for  no 
other  reason,  because  it  is  alleged  that  the  machine  was 
radically  defective,  and  could  not  be  made  to  do  proper 
work. 

It  is  also  contended  that  appellee  Goodyear  was  im- 
properly joined  as  a  cross-complainant.  Of  course  the 
cross-complaint  must  be  good  as  to  all  the  appellees  join- 
ing therein  or  it  will  be  bad  as  to  all. 

It  is  averred  in  the  cross-complaint,  that  Goodyear  had 
transferred  his  interest  in  the  machine  to  Grimm,  and 
that  the  latter  had  assumed  all  the  liability  of  the  former 
upon  the  note,  and  had  succeeded  to  all  the  rights  of 
Goodyear  under  the  warranty.  If  this  be  true  we  do  not 
see  what  right  the  appellee  Goodyear  had  to  maintain 
the  cross-action.     If  he  had  transferred  his  interest  in 
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the  warranty  to  Grimm,  the  latter  alone  could  maintain 
such  cross-action  in  connection  with  Hensel.  A  cross- 
complaint,  like  a  complaint,  must  be  good  as  to  all  the 
complainants  or  it  will  be  good  as  to  none.  We  think  the 
assignment  that  the  cross-complaint  states  no  cause  of 
action  must  prevail.  This  conclusion  must  lead  to  a  re- 
versal of  the  judgment  on  the  cross-complaint. 

If  Grimm  succeeded  to  the  rights  of  Goodyear  in  the 
warranty,  as  alleged,  then  Goodyear  could  have  had  no 
rights  upon  which  he  could  base  a  cross-action  for  a 
breach  of  the  warranty.  We  can  not  say  that  no  harm 
could  result  to  appellant  from  this  cause.  Grimm,  not 
being  a  party  to  the  cross-action,  would  not  be  barred  by 
the  judgment,  from  maintaining  another  suit  upon  the 
warranty.  Appellees'  counsel  inform  us  that  another 
cross-complaint  was  first  filed  in  the  cause  in  which 
Grimm  was  one  of  the  cross-complainants,  and  that  the 
court  sustained  a  demurrer  to  the  same.  If  this  fact 
were  made  to  appear  by  the  record,  we  should  be  disposed 
to  treat  the  error  under  consideration  as  harmless,  as  in 
that  event  the  appellant  would  be  fully  protected  by  the 
judgment.  Unfortunately,  however,  the  record  before 
us  nowhere  shows  that  Grimm  was  at  any  time  a  party 
to  the  cross-action,  and,  as  it  must  be  taken  to  import 
absolute  verity,  we  must  presume  that  he  was  not  such  a 
party,  and  is,  therefore,  not  concluded  by  the  judgment 
on  the  cross-complaint.  This  being  so,  the  insufficiency 
of  the  cross-complaint  will  necessarily  work  a  reversal  of 
the  judgment  thereon. 

The  jury  returned  answers  to  interrogatories,  and  upon 
these  the  appellant  moved  for  a  judgment  non  obstante. 
The  overruling  of  this  motion  is  assigned  as  error. 

The  answers  to  the  interrogatories  do  not  show,  as  in- 
sisted by  appellant's  counsel,  that  Grimm  was  in  posses- 
sion of  such  knowledge  as  to  the  defects  in  the  machin- 
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ery  that  he  is  estopped  from  defending  against  the  note. 
They  do  disclose  the  fact,  however,  that  Goodyear  had 
transferred  his  interest  to  Grimm,  and  that  the  latter 
had  succeeded  to  the  rights  of  Goodyear  in  the  warranty. 
In  other  words,  the  answers  to  the  interrogatories,  while 
they  might  entitle  the  appellant  to  a  reversal  of  the  judg- 
ment upon  the  cross-complaint  are  not  such  as  to  require 
a  reversal  of  the  judgment  on  the  complaint. 

Error  is  also  assigned  upon  the  ruling  of  the  court  in 
overruling  the  appellant's  motion  for  a  new  trial.  Among 
the  reasons  assigned  for  a  new  trial,  and  discussed  by 
counsel,  is  that  of  excessive  damages. 

In  view  of  the  conclusion  that  the  judgment  on  the 
cross-complaint  must  be  reversed,  it  would  not  ordinarily 
be  necessary  to  pass  upon  the  question  of  excessive  dam- 
ages; but,  as  the  measure  of  damages  may  become  im- 
portant upon  another  trial,  we  have  deemed  it  best  to  de- 
termine the  point  made. 

The  amount  of  the  jury's  finding  on  the  counter-claim 
was  $270.  This  was  the  exact  sum  represented  by  the 
two  notes  not  in  suit,  one  of  which  had  been  paid,  and 
for  the  other  of  which  the  appellees  were  still  liable  to 
the  party  to  whom  it  had  been  assigned.  Upon  the  note 
in  suit,  the  finding  was  for  the  appellees.  We  see  noth- 
ing in  the  amount  of  this  verdict,  of  which  the  appellant 
would  have  a  right  to  complain.  If  an  error  was  com- 
mitted in  the  quantum  of  damages,  it  was  in  not  allow- 
ing interest  on  the  $270,  but  this  was  an  error  in  favor 
of  appellant  and  not  against  it. 

Another  cause  assigned  in  the  motion  for  a  new  trial 
is,  that  the  evidence  was  insufficient  to  sustain  the  ver- 
dict. It  is  urged  in  connection  with  this  assignment, 
that  there  was  a  lack  of  proof  upon  the  subject  of  written 
notice  as  required  by  the  written  warranty.  We  think 
the  evidence  strongly  tends  to  show  that  the  written  con- 
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tract  was  modified  by  the  parol  agreement  of  the  parties, 
and  that  the  oral  warranty  required  no  such  notice  as 
that  provided  for  in  the  written  warranty.  We  also  think 
the  evidence  tends  to  prove  that  if  any  notice  was  neces- 
sary it  was  waived  by  the  conduct  of  the  appellant  in  its 
repeated  promises  to  remedy  the  defects,  and  its  repeated 
insistence  upon  appellees'  keeping  the  machine  with  the 
concurrent  agreement  that  it  should  be  made  to  do  good 
and  satisfactory  work. 

Appellant's  counsel,  still  relying  on  the  terms  of  the 
original  warranty  only,  insist  that  by  virtue  of  the 
stipulation  therein  contained  any  action  for  damages  for 
a  breach  of  the  warranty,  or  any  right  to  the  recoupment 
of  damages  growing  out  of  such  breach,  should  be  barred 
after  the  expiration  of  the  year  within  which  the  sale 
was  made.  It  is  suflBcient  to  say  upon  this  subject,  that 
if  the  contract  was  an  enforceable  one  in  this  particular, 
the  evidence  tends  to  show  that  the  modified  parol  war- 
ranty,  subsequently  made,  did  not  contain  this  provision. 
The  contention  that  the  modified  parol  agreement  is  void 
for  the  want  of  a  new  consideration  can  not  prevail.  The 
evidence  sustains  the  theory  that  the  machine  had  not 
been  accepted  by  the  appellees,  and  the  notes  had  not 
been  delivered,  when  the  new  agreement  was  entered 
into  between  the  purchasers  of  the  machine  and  the  ap- 
pellant, or  its  agents.  Under  these  circumstances,  no 
new  consideration  was  required  to  make  the  parol  war- 
ranty a  binding  one. 

Appellant's  counsel  also  suggest  that  the  evidence 
shows  that  appellees  threshed  a  large  quantity  of  grain 
with  the  separator,  and  that  the  jury  should  have  con- 
sidered this  benefit  that  inured  to  the  appellees  from  the 
use  of  the  machine.  There  is,  however,  some  evidence 
which  tends  to  show  that  the  benefits  received  from  the 
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use  of  the  machine  were  not  in  excess  of  the  expenses 
laid  oat  in  operating  the  same. 

We  are  of  the  opinion  that  the  evidence  fairly  tends  to 
sustain  the  verdict  upon  all  material  points. 

The  appellant  also  insists  that  the  court  erred  in  re- 
fusing to  give  certain  instructions  requested  by  it,  and 
has  assigned  such  refusal  as  a  cause  for  a  new  trial.  The 
first  instruction  requested  and  refused  required  the  court 
to  charge  the  jury  that  the  appellees,  Laudeman  <fe 
VoUmer,  would  be  personally  liable  on  the  note  in  suit, 
in  the  event  they  had  failed  to  discharge  certain  duties 
enjoined  upon  them  under  their  contract  of  agency  with 
the  appellant,  in  connection  with  the  sale  of  the  ma- 
chine. It  is  a  suflScient  answer  to  this  contention  to  say, 
that  these  appellees  could  be  held  liable  in  this  action 
only  upon  the  case  made  against  them  in  the  complaint. 
The  theory  of  the  complaint  is  that  they  were  joint  mak- 
ers of  the  note,  or  at  most  only  sureties  upon  the  same. 
Their  liability  did  not  rest  upon  any  separate  contract  of 
agency  with  the  appellant.  The  reply  in  which  an  at- 
tempt is  made  to  establish  such  a  liability  was  a  clear 
departure  and  should  have  been  stricken  out  by  the  court. 
The  instruction  was  properly  refused. 

The  ruling  of  the  court  in  refusing  to  give  instruction 
No.  2,  requested  by  the  appellant,  is  not  discussed  and 
therefore  requires  no  further  notice  on  our  part. 

The  refusal  to  give  instruction  No.  3,  requested  by  ap- 
pellant, is  relied  upon  as  error.  This  instruction  as- 
sumes that  the  only  warranty  it  is  proper  for  the  jury  to 
consider  is  the  written  one  filed  with  the  pleadings,  and 
charges  the  jury  that  appellees  were  estopped  to  claim 
damages  by  way  of  counterclaim,  because  of  the  stipula- 
tion contained  in  such  written  warranty  that  all  liability 
upon  the  same  ceased  with  the  expiration  of  the  year 
within  which  the  sale  was  made.     Without  deciding  as 
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to  the  validity  of  such  a  clause,  it  is  sufficient  to  aay  that 
the  language  of  this  proposed  instruction  completely  ig* 
nores  the  parol  warranty  relied  upon  by  the  appellees, 
and  of  which  at  least  some  testimony  had  been  glTen 
upon  the  trial.  We  think  the  instruction,  if  it  had  been 
given  as  requested,  would  have  been  fatally  erroneous 
as  to  the  appellees'  theory  of  the  case,  and  was  properly 
refused. 

The  fourth  instruction  requested  and  refused  proceeds 
upon  the  theory  that  Grimm  would  be  liable  on  the  note 
in  any  event,  inasmuch  as  he  knew,  or  with  reasonable 
care  might  have  known,  before  he  took  the  place  of  Good- 
year as  payor  of  the  notes,  that  the  machine  was  defect- 
ive, and  that  he  can  not  therefore  reap  the  benefits  of 
the  warranty.  Whatever  may  be  the  rights  and  lia- 
bilities of  Grimm,  there  was  no  evidence  that  he  assumed 
any  obligations  beyond  the  scope  of  those  resting  upon 
the  original  purchasers.  Moreover,  there  was  at  least 
some  evidence  tending  to  prove  that  appellant  made 
promises  to  place  the  machine  in  good  order  after  Grimm 
had  purchased  Goodyear's  interest,  and  that  such  prom- 
ises were  not  fulfilled.  This  evidence  the  instruction 
ignores.     It  was  rightly  refused. 

In  the  fifth  instruction  asked  for  and  refused,  thejurv 
were  to  be  charged  that  the  warranty  given  to  Hensel 
and  Goodyear  was  not  transferable  to  Grimm,  and  in  no 
way  affected  his  liability  on  the  note,  neither  could  he 
f  be  benefited  thereby. 

I  In  view  of  what  we  have  already  said,  we  need  not 

enter  into  an  extended  discussion  of  the  correctness  of 
this  instruction.     No  error  was  committed  in  refusing  it. 

Error  is  predicated  in  ''giving  instructions  Nos.  6,  8, 
10,  11,  12  and  13,  given  by  the  court  of  its  own  motion, 
and  in  giving  to  the  jury,  over  plaintiff's  objections  and 
exceptions,  instructions  Nos.  1,  2,  3,  6,  7, 10,  11,  12 and 
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16,  and  each  of  them,  asked  by  defendants,  and  which 
instructions  given  by  the  court  of  its  own  motion,  and 
those  asked  by  the  defendants,  are  in  the  following 
words  and  figures,  to  wit:"  Then  follow  the  instruc- 
tions complained  of. 

The  appellant's  counsel,  in  their  discussion  of  these 
instructions,  do  not  insist  that  all  of  them  were  errone- 
ous, either  those  given  by  the  court  of  its  own  motion  or 
those  given  upon  request  of  appellees,  when  taken  as  a 
whole.  It  is  a  question  of  serious  doubt,  in  our  judg- 
ment, whether,  with  the  implied  admission  of  counsel 
that  at  least  some  of  these  instructions  state  the  law  cor- 
rectly, the  cause  assigned  properly  presents  any  question 
as  to  the  correctness  of  any  instruction  therein  men- 
tioned, when  considered  separately. 

We  have,  however,  examined  such  of  the  instructions 
as  are  assailed  by  counsel,  and  considered  the  questions 
argued  in  the  brief  of  appellant's  counsel,  as  if  they  had 
been  properly  presented.  Without  further  prolonging 
this  already  too  extended  opinion,  by  setting  out  the  in- 
structions complained  of,  and  noticing  the  alleged  de- 
fects pointed  out  by  counsel,  it  will  be  sufficient  to  say 
that  the  instructions,  when  considered  in  connection 
with  the  evidence  in  the  case,  present  the  law  as  fairly 
as  the  appellant  was  entitled  to  have  it  stated,  and  that 
no  available  error  was  committed  in  the  giving  of  any  of 
them. 

It  is  proper  to  state  further  in  connection  with  the 
questions  attempted  to  be  presented  upon  these  instruc- 
tions, that  nearly,  if  not  quite,  all  of  such  questions  have 
been  fully  determined  against  the  appellant  by  what  has 
already  been  said  in  this  opinion. 

The  admission  of  certain  testimony  over  appellant's 
objection  and  exception  is  assigned  as  a  cause  for  a  new 
trial. 
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Appellees'  counsel  were  permitted  to  prove  by  Mr. 
Hensel,  while  on  the  stand,  that  he  first  learned  that  the 
note  in  suit,  and  the  other  notes  given  for  the  separator, 
had  been  transferred,  in  1892. 

We  do  not  see  how  this  testimony  could  have  injured 
the  appellant.  Evidence  had  already  been  introduced 
without  objection,  so  far  as  disclosed  in  the  brief  of  ap- 
pellant's counsel,  that  such  notes  had  been  assigned  by 
appellant  to  a  bank  before  maturity,  and  that  the  note 
in  suit  had  been  transferred  back  to  appellant  before  suit. 
Just  how  the  appellant  could  have  been  prejudiced  by  the 
testimony  of  Hensel  showing  that  he  first  learned  of 
these  transfers  in  1892,  we  are  unable  to  see.  If  there 
was  any  error  committed  in  respect  to  admitting  proof  of 
the  transfer,  it  was  committed  before  the  objection  now 
under  consideration  was  made.  We  think,  however,  that 
it  was  proper  to  show  that  the  notes  had  been  assigned  to 
an  innocent  holder  who  still  held  at  least  one  of  them; 
for  if  the  notes,  or  any  of  them,  were  so  placed  that  ap- 
pellees would  be  precluded  from  setting  up  the  warranty 
against  them  when  declared  upon  by  the  holder,  then 
the  amount  for  which  appellees  would  be  liable  to  such 
holder  might  constitute  an  item  of  damage  under  the 
facts  set  up  in  the  cross-complaint. 

The  appellant's  counsel,  in  their  brief,  call  attention 
to  further  alleged  erroneous  rulings  in  the  admission  of 
testimony,  but  fail  to  point  out  the  pages  and  lines  of 
the  record  in  which  the  rulings  are  assigned  as  causes  in 
the  motion  for  a  new  trial. 

In  view  of  the  fact  that  we  have  already  extended  this 
opinion  beyond  its  proper  limits,  and  have  noticed  many 
questions  presented  by  counsel  which  seem  to  us  to  be 
void  of  substantial  merit,  we  can  not  stop  to  search  the 
voluminous  record  for  the  purpose  of  verifying  appel- 
lant's assignments. 
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Other  causes  are  specified  in  the  motion  for  a  new 
trial,  but  they  are  not  of  sufficient  importance  to  require 
special  consideration. 

We  have  not  been  able  to  discover  any  available  error 
as  to  the  judgment  on  the  complaint.  The  cross-errors 
assigned  are  not  such  as  to  obviate  the  necessity  of  a  re- 
versal on  the  cross-complaint,  and  we  need  not,  there- 
fore, consider  them. 

The  judgment  on  the  complaint,  answers  and  replies 
thereon,  is  affirmed,  and  the  judgment  on  the  cross-com- 
plaint and  issues  thereon  joined,  is  reversed,  with  di- 
rections to  the  court  below  to  grant  leave  to  the  appellees 
to  amend  said  cross-complaint,  and  to  permit  the  parties 
to  reform  the  issues  upon  the  cross-complaint,  and  for 
further  proceedings  on  said  cross-action  not  inconsistent 
with  this  opinion,  and  it  is  further  ordered  that  the  ap- 
pellant pay  one-half  the  costs  of  this  appeal  and  the  ap- 
pellees Hensel  and  Goodyear  the  remainder  of  such 
costs. 

Filed  Feb.  22, 1894. 
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AssiGiocsMT  OF  Ebbobs. — Conjunctive  Assignment. — Appellate  Court 
Practice. — Where  errors  aato  the  giving  of  instructions  are  assigned 
coBJUDCtively,  the  assignment  must  be  good  as  to  all,  or  fail  entirely. 

Instbuctions  to  Juby. — Must  be  Signed  by  the  Party  Asking  the  Same 
or  His  Attorney, — A  refusal  to  give  instructions  at  the  request  of  a 
party  is  not  error  where  the  instructions  asked  and  refused  are  not 
signed  by  the  party  asking  the  same,  or  his  attorney. 

Vbbdict. — Appellate  Court  Practice. — Evidence. — ^The  appellate  tribunal 
will  not  disturb  a  verdict  where  the  evidence  is  conflicting,  and 
there  is  evidence  sufficient  to  sustain  it. 
Vol.  9—23 
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From  the  Warrick  Circuit  Court. 

W.  E.  Cox,  S.  B,  Hatfield  and  J.  A,  Hemenwayj  for 
appellant. 

R,  M.  Milburn  and  if.  A.  Sweeney,  for  appellee. 

Davis,  C.  J. — ^This  was  an  action  instituted  by  appel- 
lee against  appellant,  to  recover  damages  for  malicious 
prosecution.  Appellee  recovered  judgment  for  seven 
hundred  dollars. 

The  only  error  assigned  which  presents  any  question 
for  our  consideration,  is  that  the  court  erred  in  overrul- 
ing appellant's  motion  for  a  new  trial. 

The  only  reasons  contained  in  the  motion  for  a  new 
trial,  which  are  discussed  by  counsel  for  appellant,  are: 

3.    '*The  verdict  of  the  jury  is  contrary  to  law. 

6.  **The  court  erred  in  giving  instructions  on  its  own 
motion,  numbered  one,  two,  and  five. 

7.  *'The  court  erred  in  refusing  to  give  instruction 
numbered  three,  asked  by  defendant. 

8.  '*The  court  erred  in  refusing  to  give,  instruction 
numbered  four,  asked  by  the  defendant.'* 

Counsel  for  appellee  contend  that  the  bill  of  excep- 
tions containing  the  evidence  and  instructions  is  not  in 
the  record. 

Waiving  this  question,  we  find  the  exception  reserved 
to  the  instruction  given,  in  the  following  language: 

"To  the  giving  of  instructions  No.  1,  2  and  5  the  de- 
fendant at  the  time  excepted." 

The  sixth  reason  in  the  motion  for  a  new  trial,  based 
on  the  giving  of  these  instructions  and  the  exception 
thereto,  can  only  be  maintained  by  showing  that  all  of 
said  instructions  are  erroneous.  American  Fire  Ins.  Co. 
V.  Siskj  9  Ind.  App.  305;  Kackley  v.  Evansville,  etc.,  R. 
R.  Co.,  7  Ind.  App.  169,  34  N.  E.  Rep.  532. 

It  is  not  even  suggested  that  the  fifth  instruction  does 
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not  correctly  state  the  law  applicable  to  the  case,  and, 
therefore,  there  is  no  available  error  on  account  of  the 
instructions  given. 

The  record  recites  that  appellant  requested  the  court 
to  give  to  the  jury  two  instructions  which  are  set  out  in 
the  bill  of  exceptions,  and  to  the  refusal  to  give  each  of 
which  appellant  at  the  time  excepted.  The  instructions 
asked  by  appellant  were  not  signed  by  him  or  his  coun- 
sel. "Instructions  not  signed  by  the  party  asking  them, 
or  by  his  attorney,  as  required  by  the  statute,  may  be  re- 
fused without  error.'*  Board,  etc,  v.  Legg,  Admr,,  110 
Ind.  479  (486);  section  542,  4th  subd.,  K  S.  1894. 

It  is  not,  in  any  manner,  shown  that  the  instructions 
refused  were  not  covered  by  other  instructions  given. 
PueU  V.  Beard,  86  Ind.  104. 

In  the  condition  of  the  record,  no  error  is  shown  on 
account  of  refusing  to  give  the  instructions  asked. 

In  support  of  the  third  reason  assigned,  the  contention 
is  that  the  evidence  shows  there  was  probable  cause  for 
the  institution  of  the  prosecution  by  appellant.  In  other 
words  the  argument  is,  that  the  verdict  is  not  sustained 
by  the  evidence.  It  is  not  necessary,  in  this  case,  to 
consider  whether  such  question  is  presented  by  the  reason 
assigned,  as  it  will  suflBlce  to  say  that  we  can  not,  in  any 
event,  disturb  the  verdict  on  the  evidence.  The  evidence 
is,  in  some  respects,  conflicting,  but  there  is  ample  evi- 
dence in  the  record  to  sustain  the  verdict.  Christy  v. 
Holmes,  57  Ind.  314;  Fort  Wayne,  etc.,  R.  R.  Co,  v.  Hus- 
sehnan,  65  Ind.  73;  Hammond  &  Co.,  v.  Schweitzer,  112 
Ind.  249;  Continental  Life  Ins.  Co.  v.  Young,  113  Ind. 
159;  Isler  v.  Bland,  117  Ind.  457;  First  Nat'l  Bank  v. 
Williams,  4  Ind.  App.  501,  31  N.  E.  Rep.  370;  Zimmer- 
man V.  Snyder,  6  Ind.  App.  178,  33  N.  E.  Rep.  218;  Ma- 
son V.  Douglas,  6  Ind.  App.  558,  33  N.  E.  Rep.  1010. 

No  error  has  been  pointed  out  which,  under  the  well 
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settled  and  long  recognized  rules  which  govern  .our  prac- 
tice, would  justify  this  court  in  reversing  the  judgment 
of  the  court  below. 

Judgment  affirmed. 

Filed  Mar.  8, 1894. 


No.  1,267. 
Crawford,  Trustee,  etc.,  v.  Hedrick  et  al. 

Drainage. — Contr<iet. — Repair  of  Pitblic  Ditch. — Big/U  to  Enforce  Col- 
lection of  Costs  ofBepairs,. — Subsequent  Statute. — Constitutional  Law. 
— Act  of  1 889,  Act  of  1 891 . — Where  a  township  trustee  entered  into 
a  contract  for  the  repair  of  a  public  ditch,  according  to  the  law  of  1889, 
and  before  the  repairs,  under  the  contract,  were  completed,  the  law 
of  1889  was  amended  by  the  act  of  February  26,  1891,  the  right  to 
enforce  the  collection  of  the  costs  of  repairs  against  the  land  owners 
under  the  law  of  1889  still  existed  by  virtue  of  section  248,  R.  S. 
1881,  and  also  by  the  constitutional  provision  forbidding  the  paas- 
age  of  any  law  impairing  the  obligation  of  contracts. 

From  the  Warren  Circuit  Court. 

J.  F.  Hanly  and  E.  Stansbury,  for  appellant. 

Gavin,  J. — ^This  was  an  action  by  the  appellant,  a 
township  trustee,  to  collect  by  foreclosure  of  an  assess- 
ment, the  cost  of  repairing  and  cleaning  out  certain  al- 
lotments of  a  public  ditch,  in  accordance  with  the  pro- 
visions of  the  acts  of  1889,  p.  53,  Elliott's  Supp.,  sec- 
tions 1202,  et  seq.y  section  5632,  R.  S.  1894. 

A  demurrer  to  the  complaint  was  sustained. 

We  are  not  favored  with  a  brief  on  behalf  of  appellee 
and  are  not  advised  as  to  the  grounds  upon  which  this 
ruling  was  based,  except  in  so  far  as  we  gather  it  from 
appellant's  brief. 

The  complaint  alleges  a  compliance  with  the  require- 
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ments  of  the  act  of  1889  by  the  county  surveyor  and  the 
township  trustee,  and  a  failure  on  the  part  of  the  land- 
owner to  repair  his  allotments  of  the  ditch,  as  provided 
in  said  act,  and  that  on  the  19th  day  of  January,  1891, 
the  trustee  entered  into  a  contract  with  one  McAllister 
for  the  repair  of  the  ditch,  and  that  McAllister  had  en- 
tered upon  the  execution  of  said  contract  prior  to  the 
26th  day  of  February,  1891;  that  the  repairs  were  com- 
pleted during  the  summer  of  1891  according  to  the  speci- 
fications. 

It  further  appears  from  the  complaint,  that  the  ditch 
in  question  was  four  or  five  miles  in  length,  and  that  the 
particular  allotments  involved  herein  were  not  completed 
until  after  the  amendment  of  1891.  Acts  of  1891,  p.  47, 
R.  S.  1894,  section  5638,  which  went  into  force  February 
26,  1891. 

As  appears  from  appellant's  brief,  a  recovery  was  de- 
nied in  the  court  below  upon  the  ground  that  the  amended 
section  superseded  and  repealed  the  old  one,  and  thereby 
carried  down  with  the  old  section  all  rights  to  enforce 
the  expense  of  these  repairs  against  the  land  in  question. 
The  amended  act  differs  from  the  old  only  in  the  mode 
of  procedure.  By  each  the  duty  of  making  these  repairs 
is  charged  upon  the  land  and  its  owner.  By  each  it  is 
provided,  that  in  case  of  default  the  trustee  shall  cause 
the  repairs  to  be  made  and  collect  the  expense  thereof 
from  the  land-owner,  a  lien  upon  the  land  being  given 
as  security. 

The  provisions  of  the  law  of  1889  seem  to  have  been 
strictly  followed.  When  the  act  of  1891  went  into  force, 
it  was  too  late  for  the  trustee  to  follow  and  conform  to 
the  requirements  of  that  act.  He  was  already  bound  to 
the  contractor  by  a  contract  lawfully  made  and  binding 
upon  him  when  made.  From  this  contract  the  change 
in  the  statute  did  not  free  him. 
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Both  the  constitution  of  the  United  States  (article  1, 
section  10)  and  that  of  this  State  (article  1,  section  24) 
forbid  the  passage  of  any  law  impairing  the  obligation 
of  contracts. 

When,  in  pursuance  of  law,  the  trustee  entered 
into  a  valid  contract  for  the  repair  of  appellee's  al- 
lotment of  the  ditch,  a  liability  then  attached  to  the 
land-owner  to  pay  the  expense  occasioned  thereby,  and, 
for  the  purpose  of  enforcing  this  liability,  the  act  of  1889 
(even  if  repealed  by  the  act  of  1891)  was  still  in  force 
by  virtue  of  section  248,  R.  S.  1894,  which  enacts  "That 
the  repeal  of  any  statute  shall  not  have  the  effect  to  re- 
lease or  extinguish  any  penalty,  forfeiture,  or  liability 
incurred  under  such  statute,  unless  the  repealing  act 
shall  so  expressly  provide;  and  such  statute  shall  be 
treated  as  remaining  in  force  for  the  purpose  of  sustain- 
ing any  proper  action  or  prosecution  for  the  enforcement 
of  such  penalty,  forfeiture,  or  liability." 

This  statute,  together  with  the  cases  of  Daggy  v.  5aH, 
7  Ind.  App.  64,  34  N.  E.  Rep.  246,  and  Bruce  v.  Cook, 
136  Ind.  214,  35  N.  E.  Rep.  992,  leads  us  to  the  conclu- 
sion that  the  trial  court  erred  in  sustaining  appellee's 
demurrer. 

Judgment  reversed,  with  instructions  to  overrule  the 
demurrer  to  the  complaint. 

Filed  Mar.  6, 1894. 
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No.  1,056. 

Newton  et  al.  v.  Donnelly. 

Plkadixq. — Sufficiency  of  Complaint. — Sale, — Beal  Estate, — Broker, — 
Commission. — In  an  action  by  a  real  estate  agent,  or  broker,  in  which 
a  commission  of  |250  is  claimed  for  making  a  sale  to  A.  of  defend- 
ant's real  estate,  according  to  his  contract  with  defendant,  viz :  Pur- 
chase-price, 15,000,  of  which  |1,000  was  to  be  paid  in  cash,  and  the 
remainder  in  annual  installments  of  $1,000  each,  to  be  evidenced  by 
the  notes  of  the  purchaser  to  the  vendor,  secured  by  mortgage  on 
said  real  estate,  for  the  making  of  which  sale  plaintiff  was  to  receive 
$250  commission.  The  complaint  sets  out  the  above  contract,  and 
avers,  further,  that  plaintiff  sold  the  real  estate  mentioned  in  the 
contract,  to  A.,  for  $5,000,  and  "upon  the  terms  aforesaid.** 

Seld,  that  the  phrase  "upon  the  terms  aforesaid,"  covers  all  the  de- 
tails as  to  the  terms,  and  it  was  not  necessary  that  each  item  of  such 
terms  of  payment  should  be  repeated,  and  that  the  complaint  was 
sufficient  on  demurrer. 

Evidence. — Secondary  Evidence. —  When  Admissible. — Parol  Testimony 
as  to  Contents  of  Telegrams. — ^The  defendant,  in  an  action,  testified 
that  he  had  received  a  telegram  from  the  plaintiff,  germane  to  the 
issue ;  that  he  had  given  the  telegram  to  B. ;  that  he  had  searched 
for  it  through  his  (defendant's)  papers  and  desk  and  safe,  and  went 
to  the  telegraph  office  to  get  a  copy ;  that  he  thought  he  had  not  de- 
stroyed the  telegram;  and,  on  cross-examination,  that  he  did  not 
know  that  he  gave  the  telegram  to  B.  On  such  preliminary  proof, 
defendant  was  permitted  to  testify  as  to  the  contents  of  the  tele- 
gram. 

Beldf  that  such  proof  shows  neither  a  loss  nor  destruction  of  the  tele- 
gram, nor  that  reasonable  search  had  been  made  for  the  same,  and 
that  the  secondary  evidence  was  not  admissible. 

Same. — Parol  Evidence  of  Contents  of  Letter  in  Possession  of  Opposite 
Party. ^  When  Admissible. — Before  secondary,  or  parol,  evidence  can 
be  given  as  to  the  contents  of  a  letter  alleged  to  be  in  the  possession 
of  the  opposite  party,  it  must  be  shown  that  notice  was  duly  served 
upon  the  opposite  party  to  produce  the  same,  and  his  failure  to  do 
ao,  or  that  the  letter  has  been  lost  or  destroyed. 

From  the  Madison  Circuit  Court. 

W.  A.  Kittinger,  L,  M,  Schwinn  and  H,  D,  Thompson, 
for  appellants. 

E,  D.  Reardon,  J,  R.  Thornburgh,  E.  B.  Qoodykoontz 
and  G,  M,  Ballard,  for  appellee. 
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Reinhard,  J. — ^The  appellee's  complaint  in  this  action 
was  in  two  paragraphs.  The  appellants  jointly  and 
severally  demurred  to  each  paragraph  of  the  complaint, 
which  demurrers  were  overruled  and  exceptions  reserved. 
This  ruling  the  appellants  have  jointly  and  severally  as- 
signed as  error. 

The  first  paragraph  is  a  declaration  on  an  open  ac- 
count for  $250,  for  services  rendered  the  appellants  by  the 
appellee,  in  the  sale  of  certain  real  estate  for  them  at  their 
special  instance  and  request,  a  bill  of  particulars  of  which 
is  set  out,  stating  that  the  appellants  are  indebted  to  the 
appellee  for  ''services  rendered  in  selling  and  making 
sale  of  their  real  estate  in  the  city  of  Anderson,  Ind.,  to 
Dr.  W.  A.  Gabbert— $250." 

It  is  averred  that  this  sum  is  due  and  wholly  unpaid, 
and  a  judgment  is  demanded  for  $300. 

No  defect  is  pointed  out  as  to  this  paragraph,  and  we 
think  it  states  a  substantial  cause  of  action  against  both 
appellants. 

In  the  second  paragraph,  it  is  alleged  that  appellee 
was  a  real  estate  broker,  and  that,  sometime  in  the  year 
1891,  the  appellants  employed  and  contracted  with  him 
to  sell  for  them  the  real  estate  described,  being  a  house 
and  lot  in  Anderson,  Ind.;  that  in  consideration  of  said 
appellee's  selling  said  real  estate  for  the  appellants,  at 
and  for  the  price  of  $5,000,  on  the  terms  following,  viz, 
$1,000  cash,  at  the  time  of  the  execution  of  the  deed  by 
the  appellants  to  the  purchaser,  and  the  remainder  in  an- 
nual installments  of  $1,000  each,  to  be  evidenced  by  the 
notes  of  the  purchaser  to  the  appellants,  secured  by 
mortgage  on  said  real  estate,  the  appellants  promised  to 
pay  the  appellee  the  sum  of  $250  for  the  services  of  mak- 
ing such  sale  for  them. 

It  is  further  averred  that  afterwards,  on  the  14th  day 
of  July,  1891,  the  appellee,  in  pursuance  of  said  con- 
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tract  and  agreement  with  appellants,  sold  said  real  estate 
to  one  William  A.  Gabbert,  for  the  sum  of  $5,000,  and 
upon  the  terms  aforesaid;  and  that  said  Gabbert  and  the 
appellants  entered  into  a  written  contract  on  said  day, 
by  the  terms  of  which  the  appellants  agreed  to  sell,  and 
said  Gabbert  agreed  to  buy,  said  real  estate  as  aforesaid; 
that  afterwards,  the  appellants  whoily  refused  to  perform 
or  carry  out  said  contract  with  said  Gabbert,  or  make  a 
deed  of  said  real  estate  to  him;  and  that  the  appellants 
have  failed  and  wholly  refused  to  pay  the  appellee  the 
said  sum  of  $250,  or  any  part  thereof,  as  agreed  upon, 
although  requested  to  do  so;  alid  that  said  Gabbert  was 
at  all  times  ready,  willing  and  able,  and  had  the  means 
to  carry  out  and  perform  his  part  of  said  written  contract 
with  the  appellants;  that  said  sum  of  $250  is  now  due 
and  wholly  unpaid.     Wherefore,  etc. 

The  appellants  object  to  this  paragraph,  because  it 
fails  to  state  that  Gabbert  agreed  to  purchase  the  real  es- 
tate for  $5,000,  or  that  he  ever,  at  any  time,  had  the 
$1,000  in  cash,  or  that  he  ever  executed,  or  agreed  to 
execute,  his  notes  with  a  mortgage  upon  said  real  estate. 

The  objection  to  this  complaint  is  not  well  taken.  The 
averment  that  the  appellants  sold  the  real  estate  to  Gab- 
bert for  $5,000,  and  ''upon  the  terms  aforesaid,"  covers 
all  the  details  as  to  said  terms,  and  it  was  not  necessary 
that  each  item  of  such  terms  of  payment  should  be  re- 
peated.    The  demurrer  was  properly  overruled. 

Error  is  specified  upon  the  overruling  of  the  appel- 
lants' motion  for  a  new  trial.  One  of  the  grounds  of  the 
motion  was  alleged  error  occurring  at  the  trial  in  per- 
mitting the  appellee  Donnelly  to  testify  to  the  contents 
of  a  telegram  received  by  him  from  the  appellant  Edward 
E.  Newton,  and  another  in  permitting  said  Donnelly  to 
give  in  evidence  his  recollection  of  the  contents  of  a  letter 
which  the  appellee  wrote  to  said  Edward  E.  Newton  rela- 
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tive  to  the  sale  of  the  property.  The  basis  of  the  objections 
was  that  the  telegram  and  letter  furnished  the  best  evi- 
dence of  their  contents,  and  that  no  sufficient  prehm- 
inary  proof  had  been  made  to  admit  of  secondary  evidence. 

Donnelly  testified,  in  chief,  that  he  had  given  the 
telegram  to  Dr.  Gabbert;  that  he  searched  for  it  through 
all  his  (Donnelly's)  papers  and  desk  and  safe,  andweut 
to  the  telegraph  office  to  get  a  copy;  that  he  thought  he 
had  not  destroyed  the  telegram.  On  cross-examination, 
he  stated  that  he  did  not  know  that  he  gave  the  telegram 
to  Dr.  Gabbert,  and  with  this  preliminary  proof  he  was 
permitted  to  give  its  contents. 

As  to  the  letter,'  Donnelly  testified  that  in  reply  to  the 
telegram  he  wrote  Newton  a  letter.  What  he  did  with 
the  letter,  and  if  he  sent  it  to  Newton,  whether  he  did  so 
by  due  course  of  mail,  duly  stamped,  or  by  private  mes- 
senger, does  not  appear  from  his  testimony. 

Edward  E.  Newton  was  here  called  to  the  stand,  in 
behalf  of  appellee,  and  asked  if  he  had  the  letter  in  his 
possession,  to  which  he  answered  that  he  did  not  believe 
he  had  such  a  letter  in  his  possession,  and  had  but  a 
very  faint  recollection  of  ever  receiving  any  letter  from 
Donnelly;  that  if  he  had  received  such  letter  he  did  not 
have  it  in  possession  then.  Upon  being  asked  by  appel- 
lee's counsel  if  it  was  lost,  he  replied:  *'It  is  lost  to  me; 
I  have  not  looked  in  my  satchel;  I  lost  the  key,"  and 
that  if  he  had  the  letter  anywhere,  it  would  be  in  his 
satchel.  He  further  stated  that  he  thought  he  could  swear 
positively  that  he  never  received  a  letter  from  Donnelly; 
that  he  did  not  think  he  received  a  letter. 

Donnelly  was  then  recalled,  and,  over  appellants'  ob- 
jection and  exception,  was  permitted  to  testify  to  the 
contents  of  the  letter. 

The  telegram  and  letter  both  related  to  the  subject  of 
the  litigation,  and  if  they  were  as  testified  to  by  Don- 
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nelly,  constituted  a  part  of  the  contract  relied  upon  by 
the  appellee  for  a  recovery  in  this  case.  They  were, 
therefore,  of  the  highest  character  of  evidence,  and  not 
mere  collateral  matters. 

Ordinarily,  secondary  evidence  of  the  contents  of  a 
writing  can  not  be  given  until  its  loss  or  destruction  has 
been  proved,  or  it  appears  that  bona  fide  and  diligent 
search  had  been  unsuccessfully  made  for  it  where  it  was 
most  likely  to  be  found,  and,  in  general,  the  loss  must 
be  proved  by  the  person  in  whose  hands  it  was  at  the 
time  of  the  loss,  or  to  whose  custody  it  is  traced,  if  he 
be  living.  Murray  v.  Buchanan,  Admr,,  7  Blackf.  549; 
Meek  V.  Spencer,  Admr.,  8  Ind.  118;  Frazee  v.  State,  58 
Ind.  8;  Wood  Prac.  Ev.,  section  9. 

If  it  be  claimed  that  the  writing  is  in  possession  of  the 
adverse  party,  parol  evidence  of  its  contents  can  not  be 
given  until  it  is  shown  that  notice-  has  been  served  upon 
such  party  to  produce  the  same,  a  reasonable  time  before 
the  trial,  and  he  has  failed  to  do  so.  Smith  v.  Reed,  7 
Ind.  242;  Mumford  v.  Thomas,  10  Ind.  167;  Williams  v. 
Jones,  12  Ind.  561;  Duringer  v.  Moschino,  93  Ind.  495; 
Wood  Prac.  Ev.,  section  10;  1  Greenleaf  on  Ev.,  sec- 
tion 87. 

Our  statute  provides  how  a  party  may  be  served  with 
notice  to  produce  any  paper,  document,  or  book  in  his 
possession, which  is  to  be  used  in  evidence,  and  that  parol 
evidence  of  its  contents  may  be  given  only  upon  failure 
to  produce.     1  R.  S.  1894,  section  487. 

The  preliminary  proof  in  the  case  before  us  was  clearly 
insufficient  to  allow  the  admission  of  secondary  evidence 
in  both  instances.  If  Donnelly's  testimony  proves  any- 
thing, it  proves  that  the  telegram  was  still  in  existence. 
He  first  said  he  gave  it  to  Gabbert,  but  thinking  he  might 
be  mistaken  about  that,  he  searched  through  his  desk, 
safe,  and  papers,  but  he  neither  stated  what  the  result  of 
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^y  the  search  was,  nor  that  he  had  searched  in  every  place 

'^^  where  he  usually  kept  such  papers.     Dr.  Gabbert  was 

not  interrogated  upon  the  subject. 
i  In  our  opinion,  this  proof  shows  neither  a  loss  norde- 

•;  struction  of  the  telegram,  nor  that  reasonable  search  had 

<•:  been  made  for  the  same. 

With  regard  to  the  letter,  the  proof  is  equally  unsatis- 
factory. Newton  either  denied  having  received  such  a 
letter,  or  showed  that  if  it  was  received  it  might  be  in  his 
satchel.  It  certainly  can  not  be  claimed  that  proof  of 
its  Ldss  was  made  by  Newton.  If  his  testimony  is  to  be 
taken  as  a  denial  of  having  ever  received  such  a  letter, 
so  much  greater  is  the  necessity  for  either  producing  the 
original  or  paving  the  way  for  secondary  evidence  by  the 
regular  mode.     1  Greenleaf  on  Ev.,  section  88.- 

If,  however,  the  testimony  of  Newton  can  be  taken  as 
an  admission  that  he  may  have  received  the  letter,  then 
parol  evidence  of  its  contents  could  only  be  given  by 
showing  that  notice  had  been  duly  served  upon  him,  or 
that  the  letter  was  lost  or  destroyed.  Neither  of  these 
facts  was  established. 

If  the  letter  and  telegram  had  been  about  some  coUat- 
teral  matters,  or  it  had  been  shown  that  they  were  of  a 
character  of  papers  not  of  sufficient  importance  to  have 
preserved,  the  question  presented  might  be  different. 
But  we  do  not  think  it  safe  or  proper  to  depart  from  the 
rule  concerning  the  requirement  of  preliminary  evidence 
when  the  paper  or  document  is  of  the  character  of  those 
with  which  we  are  here  dealing. 

For  these  errors,  we  think  the  appellants  were  en- 
titled to  a  new  trial. 

Other  questions  presented  may  not  arise  again,  and 
we  need  not,  therefore,  consider  them. 
Judgment  reversed. 
Filed  March  6, 1894. 
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No.  1,152. 

Klein  v.  The  State. 

Criminal  Law. — Assault. —  What  Constitutes. — Pistol. —  If  a  person 
standing  on  the  opposite  side  of  even  a  very  narrow  street  from  an- 
other, points  an  unloaded  pistol,  or  a  pistol  not  shown  by  the  evi- 
dence to  have  been  loaded,  at  the  other,  and  threatens  to  use  it 
upon  him,  he  is  not  guilty  of  the  crime  of  assault,  the  element  of 
present  ability  being  absent. 

From  the  Jefferson  Circuit  Court. 

C.  A.  Korhly  and  W.  0.  Ford,  for  appellant. 

A.  0.  Smith,  Attorney-General,  for  State. 

Reinhard,  J. — ^The  appellant  and  one  Pat  Duffy  were 
jointly  prosecuted,  by  information,  for  an  assault  and 
battery  with  intent  to  commit  murder. 

A  jury  trial  resulted  in  the  acquittal  of  Duffy,  and  the 
conviction  of  Klein  of  an  assault,  for  which  a  fine  of 
fifty  dollars  was  assessed  against  him. 

It  is  insisted  on  behalf  of  the  appellant,  that  the  evi- 
dence was  wholly  insuflBcient  to  warrant  the  conviction, 
and  this  is  practically  conceded  by  the  counsel  for  the 
State. 

The  case  is,  in  some  of  its  aspects,  at  least,  a  remark- 
able one.  The  information  was  based  upon  an  aflBdavit 
by  the  alleged  injured  party,  John  W.  Thomas,  in  which 
he  swore  that  Klein  and  Duffy  "feloniously  and  with 
premeditated  malice,*'  made  an  assault  upon  him 
(Thomas),  ''with  dangerous  and  deadly  weapons,  to 
wit,  a  pistol  and  a  very  large  knife,"  and  with  which 
weapons  they  (Klein  and  Duffy)  ''did  then  and  there 
feloniously,  and  in  a  rude,  insolent  and  angry  manner 
touch,  cut,  stab  and  wound  and  injure"  said  Thomas, 
"with  intent,  then  and  there,  and  thereby,  feloniously, 
purposely  and  with  premeditated  malice,  to  kill  and 
murder"  him. 


^"^^'«'^iW|PPB| 


366         APPELLATE  COURT  OF   INDIANA, 
Klein  v.  The  State. 

On  the  trial,  Thomas  was  a  witness  for  the  State,  and 
testified  concerning  the  entire  occurrence,  but  notwith- 
standing the  solemn  and  positive  declarations  made  in 
his  affidavit,  he  utterly  failed  to  state  a  single  instance 
of  either  shooting,  cutting,  wounding  or  even  touching 
of  Thomas  by  Klein  or  Duffy.  The  utmost  that  can  be 
extracted  from  his  testimony,  as  contained  in  the  rec- 
ord, which  tends  in  the  remotest  degree  to  support  the 
grave  charge  preferred  by  him,  under  the  solemnity  of 
an  oath,  is  that  Duffy  brandished  a  knife,  and  Klein 
drew  a  pistol  from  his  pocket  and  pointed  it  toward 
Thomas,  at  the  same  time  uttering  threats  and  violent 
and  abusive  language  against  Thomas  and  his  com- 
panion, one  Johnson. 

But,  notwithstanding  the  apparent  discrepancy  in  the 
oaths  of  Thomas,  if  there  was  any  evidence  from  which 
the  jury  might  properly  conclude  that  an  assault  was 
perpetrated  upon  him,  even  though  such  evidence  con- 
sisted solely  of  the  unsupported  statement  of  Thomas  at 
the  trial,  we  would  not  be  authorized  to  disturb  the  judg- 
ment. If,  however,  there  is  in  the  record  no  evidence 
upon  which  a  conviction  for  an  assault  could  legitimately 
be  based,  then  it  becomes  our  duty  to  reverse. 

It  appears  from  the  evidence,  that  upon  the  occasion 
of  this  difficulty  the  appellant  and  Duffy  were  giving 
vent  to  their  political  enthusiasm  by  way  of  indulging 
in  what  they  called  a  ''jollification"  over  the  result  of 
the  general  election  of  1892,  in  which  the  party  with 
which  they  affiliated  had  been  victorious.  In  their 
journey  of  the  streets  and  sidewalks  of  the  city  of  Madi- 
son, their  hats  bedecked  with  conspicuous  party  em- 
blems, and  holding  in  their  hands  some  small  pieces  of 
bones,  designated  by  the  witnesses  as  ''rattles,"  these 
defendants  reached  a  place  where  Thomas  and  Johnson 
were  standing  on  a  sidewalk.     On  their  approach,  the 
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latter  were  heard  to  remark  that  if  Klein  and  Duffy  came 
that  way,  they  (Thomas  and  Johnson)  would  defend 
themselves.  The  unseemly  noises  and  exultations  of 
Klein  and  Duffy,  and  the  * 'shaking  of  the  rattles"  to- 
ward the  faces  of  Thomas  and  Johnson,  who,  it  seems, 
were  of  opposite  political  persuasion  to  the  former,  so 
exasperated  Johnson  as  to  cause  him  to  strike  Klein  upon 
the  side  of  his  head  with  the  open  hand,  from  the  ef- 
fects of  which  blow  Klein  either  staggered  or  fell  from 
the  sidewalk  out  into  the  street.  Klein,  apparently  much 
incensed  by  this  act,  turned  and  walked  away  from  the 
place  of  the  difficulty,  uttering  threats  and  violent  lan- 
guage against  Johnson  and  Thomas,  and  in  a  few  min- 
utes thereafter  returned  and  approached  them  again  un- 
til he  reached  a  point  almost  directly  opposite  to  where 
they  were  still  standing  engaged  in  a  quarrel  with  Duffy. 
Klein,  it  appears,  indulged  in  more  threats  and  epithets, 
but  did  not  come  nearer  to  his  antagonists  than  the  side 
of  the  street  opposite  to  Johnson  and  Thomas,  and  here 
he  stood  for  some  time,  holding  his  hand  in  one  of  his 
pockets  as  if  about  to  draw  a  weapon.  In  this  connec- 
tion Thomas  and  Johnson  testified  that  Klein  actually 
drew  a  pistol  from  his  pocket  and  pointed  it  toward 
Thomas,  upon  which  the  latter  "dodged''  behind  the 
boiler  of  an  engine,  near  which  he  and  Johnson  were 
standing. 

One  other  witness  testified  that  Klein  drew  something 
from  his  pocket,  which  the  witness  took  to  be  a  black- 
handled  pistol,  but  other  witnesses,  with  equal  oppor- 
tunities for  observing  the  occurrence,  stated  that  Klein 
had  no  pistol  drawn  or  pointed,  one  witness  giving  it  as 
his  impression  that  the  article  he  held  in  his  hand  was 
a  tobacco  pipe. 

Assuming,  as  we  must,  that  there  was  sufficient  evi- 
dence for  the  conclusion  that  Klein  drew  a  pistol   and 


368        APPELLATE  COURT  OF   INDIANA, 

Klein  v.  The  State. 

pointed  it  at  Thomas,  with  threats  to  use  it  upon  him, 
there  was  still  a  fatal  lack  of  evidence  to  establish  an  as- 
sault. There  was  not  a  scintilla  of  evidence  that  the 
weapon  was  loaded  and  capable  of  inflicting  bodily  harm, 
or  that  the  parties  were  in  such  proximity  to  each  other 
that  any  attempt  of  Klein  to  injure  Thomas  could  have 
succeeded,  but  for  the  latter's  act  in  ''dodging"  behind 
the  boiler,  or  the  intervention  of  some  influence  other 
than  the  voluntary  desistance  of  Klein. 

Johnson's  testimony  shows  that  Klein  was  on  the  op- 
posite side  of  the  street  from  him  and  Thomas  when  the 
weapon  was  drawn. 

The  criminal  code  defines  an  assault  to  be  an  unlaw- 
ful attempt,  coupled  with  the  present  ability,  to  commit 
a  violent  injury.     R.  S.  1894,  section  1983. 

Under  this  statute,  it  has  been  held  by  the  Supreme 
Court,  that  to  constitute  an  assault  there  must  be  some 
effort  to  do  physical  violence,  and  that  a  mere  purpose, 
however  fully  and  forcibly  expressed,  is  not  sufficient, 
if  unaccompanied  by  an  actual  attempt  to  carry  it  into 
execution.     Cutler  v.  State,  59  Ind.  300. 

Though  there  is,  upon  the  subject  of  present  ability, 
some  conflict  in  the  earlier  cases,  in  this  State,  it  is  now 
settled  that  unless  the  attempt  and  present  ability  to 
commit  the  violence  concur,  there  is  no  assault  within 
the  meaning  of  the  statute.  Howard  v.  State,  67  Ind. 
401. 

A  person  standing  on  the  opposite  side  of  even  a  very 
narrow  street  from  another,  pointing  an  unloaded  pistol, 
or  a  pistol  not  shown  by  any  evidence  to  have  been 
loaded,  at  the  other,  and  threatening  to  use  it  upon  him, 
may  be  guilty  of  an  offense  under  section  2068,  R.  S. 
1894,  but  that  offense  is  not  an  assault,  neither  is  it  em- 
braced in  the  charge  contained  in  the  affidavit  and  in- 
formation. 
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The  appellant's  alleged  act  in  connection  with  the 
pistol  is  the  one  manifestly  relied  upon  in  the  court  be- 
low for  a  conviction,  and  it  does  not,  in  the  view  of  the 
evidence  most  favorable  to  the  State,  amount  to  an  as- 
sault. 

The  appellant's  motion  for  a  new  trial  should  have 
been  sustained. 

Judgment  reversed. 

Filed  March  7, 1894. 


No.  1,264. 
Board  op  Commissioners  of  Dearborn  County  v.  Lods. 

Statute  op  Limitations. — Concealment  of  Cause  of  Action, — Trusts, — 
County. — County  Treasurer,  Action  Against  for  County  I^nds, — ^To  an 
answer  setting  up  the  six  years'  statute  of  limitations,  in  an  action 
by  a  board  of  county  coprimissioners  to  recover  funds  of  the  county 
alleged  to  have  been  wrongfully  retained  by  the  defendant  while 
treasurer  of  the  county,  the  plaintiff  replied,  that  the  defendant, 
while  treasurer  of  the  county,  undertook,  as  required  by  law,  to 
keep  an  account  and  ledger  of  all  receipts  and  disbursements  of 
moneys  by  him,  as  such  treasurer,  which  account  and  ledger,  and 
the  balances  thereon  shown,  were  the  accounts  and  balances  used 
in  making  the  settlements  required  by  law,  and  that  such  accounts 
and  balances  were  used  to  determine  the  amount  of  money  in  the 
hands  of  such  treasurer,  which  he  was  required  to  pay  over  to  his 
successor  in  office ;  that  the  amount  of  refunded  taxes  mentioned 
in  the  complaint  was  composed  of  numerous  items  of  payments 
to  various  persons  and  in  various  sums,  and  were  apportioned 
to  various  funds  belonging  to  the  county ;  that  in  payment  of  the 
warrants  drawn  upon  him,  in  refunding  such  taxes,  the  treas- 
urer took  credit  therefor  in  the  ledger  account ;  that  in  making  set- 
tlement with  the  auditor  of  State  and  county  auditor,  the  treasurer 
received  credit  for  the  taxes  refunded ;  that  after  taking  full  credit 
for  such  refunded  taxes,  in  such  settlement,  he  charged  himself 
back  on  the  ledger  with  such  balance,  and  failed  to  charge  himself 
Vol.  9—24 
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back  with  the  amount  of  the  refunded  taxes,  thus  giving  himself 
double  credit  for  the  refunded  taxes ;  that  the  manner  of  keeping 
the  books  operated  to  conceal  the  fact  that  there  was  a  double  credit, 
and  the  false  balance  appeared  to  be  a  true  balance;  that  al- 
though the  books  and  accounts  appeared  to  be  correct  upon  their 
face,  yet  they  were  deceptive  and  misleading,  and  the  error  could 
only  be  discovered  by  a  careful  examination  or  by  an  expert  ac 
countant,  and  that  such  board,  in  making  settlement  with  such 
treasurer,  was  misled  and  deceived  by  the  manner  in  which  such 
accounts  were  kept. 

Held,  that  the  facts  pleaded  in  the  reply  do  not  show  a  concealment 
of  the  cause  of  action. 

Held,  also,  that  no  such  trust  relation  is  shown  as  prevents  the  opera- 
tion  of  the  statute  of  limitations. 

Held,  also,  that  the  statute  of  limitations  will  run  against  a  county. 

From  the  Dearborn  Circuit  Court. 

O.  E,  Roberts  and  C  W.  Stapp,  for  appellant. 

JV.  S.  Oivan,  for  appellee. 

LoTZ,  J. — ^This  action  was  instituted  by  the  board  of 
commissioners  of  Dearborn  county,  to  recover  the  sum  of 
$1,960.87  of  the  funds  of  said  county,  alleged  to  have 
been  wrongfully  retained  by  the  appellee  while  treasurer 
of  said  county. 

The  complaint  alleges,  in  brief,  that  the  appellee, 
Charles  Lods,  was  the  duly  elected  and  acting  treasurer 
of  Dearborn  county,  for  a  period  of  four  years  from  the 
day  of  November,  1874,  to  the day  of  Novem- 
ber, 1878;  that  during  the  terms  of  office  of  said  Lods, 
covering  said  period  of  four  years,  certain  taxes  were  er- 
roneously assessed  and  were  collected  by  said  Lods  as 
such  treasurer;  that,  when  such  errors  were  discovered, 
the  board  of  commissioners  of  said  county  ordered  that 
such  taxes  be  refunded  to  the  taxpayers  against  whom 
the  same  had  been  erroneously  assessed  and  improperly 
collected;  that  the  auditor  of  said  county  drew  warrants 
upon  the  treasurer  of  said  county  in  favor  of  such  taxpay- 
ers, and  the  said  Lods,  as  such  treasurer,  paid  said  war- 
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rants;  that  the  said  Lods  took  credit  for,  and  charged  to 
said  county,  said  sums  of  money  paid  by  him  in  the  re- 
demption of  said  warrants;  that,  in  his  settlement  sheets 
with  the  auditor  of  State,  the  said  Lods  deducted  from  his 
collections  and  credited  himself  with  the  amounts  so  re- 
funded, and  charged  himself  with  a  balance  due  from 
him  as  such  treasurer;  that  he  afterwards  made  various 
settlements  with  the  board  of  commissioners  of  said 
county;  that  the  balance  found  due  in  his  settlement 
with  the  auditor  of  State  was  used  as  a  basis  in  making 
settlement  with  said  board;  that,  in  making  such  settle- 
ment with  said  board,  the  same  refunded  taxes  for  which 
the  treasurer  had  received  credit  in  his  settlement  with 
the  auditor  of  State  were  again  deducted,  and  said  treas- 
urer thereby  received  double  credit  for  the  same;  that  he 
has  retained  said  sums  without  right,  and  has  appropri- 
ated the  same  to  his  own  use,  and  refuses  to  pay  the  same 
to  said  county. 

The  appellee  filed  an  answer  in  three  paragraphs,  two 
of  which  were  afterwards  withdrawn,  leaving  a  single 
paragraph,  which  pleaded  the  six  year  statute  of  limita- 
tions. 

To  this  answer  the  appellant  filed  a  reply  in  one  para- 
graph. This  reply  is  prolix,  but,  in  substance,  it  avers 
that  the  appellee,  while  treasurer  of  said  county,  under- 
took, as  required  by  law,  to  keep  an  account  and  ledger 
of  all  receipts  and  disbursements  of  moneys  received  and 
paid  out  by  him  as  such  treasurer,  which  account  and 
ledger,  and  the  balances  thereon  shown,  were  the  ac- 
counts and  balances  used  in  making  the  settlements  re- 
quired by  law,  and  that  such  accounts  and  balances  were 
used  to  determine  the  amount  of  money  in  the  hands  of 
such  treasurer  which  he  was  required  to  pay  over  to  his 
successor  in  ofiBce;  that  the  amount  of  refunded  taxes 
mentioned  in  the  complaint  was  made  up  and  composed 
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of  numerous  items  of  payments  to  various  persons  and 
in  various  sums,  and  were  required  to  be,  and  were,  ap- 
portioned to  various  funds  belonging  to  said  county;  that 
in  payment  of  the  warrants  drawn  upon  him,  in  refund- 
ing such  taxes,  the  treasurer  took  credit  therefor  in 
the  ledger  account;  that,  in  making  settlement  with  the 
auditor  of  State  and  county  auditor,  the  various  items  of 
refunded  taxes  were  footed  up,  and  he  received  credit 
therefor;  that,  after  taking  full  credit  for  such  refunded 
taxes  in  such  settlement,  he  charged  himself  back  on  the 
ledger  with  such  balance,  and  failed  to  charge  himself 
back  with  the  amount  of  such  refunded  taxes,  thus  giv- 
ing himself  double  credit  for  such  refunded  taxes. 

It  is  further  charged  that  during  the  appellee's  terms 
of  ofiBce  the  entries  of  receipts  and  disbursements  on  the 
books  were  many  and  voluminous,  and  that  the  items  of 
refunded  taxes  were  very  numerous  and  were  entered  to 
the  credit  of  the  treasurer  without  any  designation  as  to 
whom  they  were  paid;  that  the  manner  of  keeping  the 
books  operated  to  conceal  the  fact  that  there  was  a  double 
credit,  and  that  the  false  balance  appeared  to  be  the  true 
balance;  that  although  the  books  and  accounts  appeared 
to  be  regular  and  correct  upon  their  face,  yet  they  were 
deceptive  and  misleading,  and  that  the  error  could  only 
be  discovered  by  a  careful  examination  or  by  an  expert 
accountant,  and  that  said  board,  in  making  settlement 
with  such  treasurer,  was  misled  and  deceived  by  the 
manner  in  which  such  accounts  were  kept. 

A  demurrer  was  sustained  to  tliis  reply,  and  this  is  the 
only  error  assigned  in  this  court. 

Section  300,  R.  S.  1881,  provides  that  ''If  any  per- 
son liable  to  an  action  shall  conceal  the  fact  from  the 
knowledge  of  the  person  entitled  thereto,  the  action  may 
be  commenced  at  any  time  within  the  period  of  limita- 
tion, after  the  discovery  of  the  cause  of  action." 
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Appellant  earnestly  insists  that  the  facts  stated  in  the 
reply  show  a  concealment  of  the  cause  of  action,  and  that 
it  avoids  the  plea  of  the  statute  of  limitations.  Conceal- 
ment, as  used  in  the  statute,  means  something  more  than 
mere  silence  or  general  declarations  on  the  part  of  the 
person  liable.  It  has  reference  to  something  of  an  af- 
firmative character;  something  said  or  done,  some  trick 
or  artifice  employed  to  prevent  inquiry  or  elude  investi- 
gation, or  calculated  to  mislead  and  hinder  the  party  en- 
titled from  obtaining  knowledge  by  the  use  of  ordinary 
diligence.  Miller  y.  Powers,  119  Ind.  79  (89);  Stone , 
Admr.y  v.  Brown,  116  Ind.  78  (81). 

Is  it  essential  that  the  acts  of  concealment,  to  be  avail- 
able, must  have  taken  place  after  the  cause  of  action  ac- 
crued? It  was  intimated  in  one  case  that  if  the  acts  were 
concocted  before  and  operated  afterwards  as  a  means  of 
concealment,  they  came  within  the  statute.  Boyd  v. 
Boyd,  27  Ind.  429. 

But  in  Stanly  v.  Stanton,  36  Ind.  445  (449),  it  is  said: 
"It  seems  to  us  to  be  a  contradiction  in  terms  to  talk  of 
concealing  a  cause  of  action  before  the  same  has  any  ex- 
istence.'' 

Do  the  facts  pleaded  in  the  reply  show  a  concealment 
of  the  cause  of  action,  by  means  of  things  done,  either 
before  or  after  the  settlement?  The  county  treasurer  is 
required  to  receive  all  money  due  to  the  county,  and  to 
disburse  the  same  on  proper  orders  issued  and  attested 
by  the  county  auditor.  He  is  required  to  arrange  and 
keep  his  books  so  that  the  amount  received  and  paid  on 
account  of  separate  and  distinct  funds  or  specific  appro- 
priations shall  be  exhibited  in  separate  accounts,  as  well 
as  the  whole  receipts  and  expenditures  by  one  general 
account,  but  no  money  received  for  taxes  charged  on  the 
duplicate  of  the  current  year  shall  be  entered  on  his  ac- 
count with  the  county  until  after  his  annual  statement 
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made  therefor.  He  shall  at  all  times  keep  his  books  aud 
oflBce  subject  to  the  inspection  and  examination  of  the 
board  of  county  commissioners,  and  shall  exhibit  the 
money  in  his  office  to  such  board  at  least  once  each  year. 
He  is  also  required  to  make  annually  a  complete  settle- 
ment with  the  board  of  commissioners  at  their  regular 
June  term,  and  at  the  end  of  his  term  deliver  to  his  suc- 
cessor all  public  moneys,  books  and  papers  in  his  oflSce 
(sections  5913,  5916,  5917,  5925,  R.  S.  1881).  The 
board  of  commissioners,  for  all  financial  and  ministerial 
purposes,  is  the  county.  It  has  the  care  of  the  property 
of  the  county,  as  well  as  its  supervision  and  manage- 
ment.    Huffman  v.  Board,  etc,,  96  Ind.  84. 

It  has  the  power  to  audit  the  accounts  of  all  officers 
having  the  care,  management,  and  disbursement  of 
money  belonging  to  the  county  ( section  5745,  R.  S.  1881), 
and  it  has  the  power  to  contract  with  an  expert  for  the 
examination  of  the  accounts  of  the  county  treasurer. 
Duncan  v.  Board,  etc.,  101  Ind.  403. 

We  do  not  think  the  facts  pleaded  show  a  concealment, 
but  if  it  were  conceded  that  the  manner  in  which  the 
books  were  kept  might  have  misled  the  board  at  the 
time  of  the  settlements,  still  the  record  of  the  accounts, 
the  facts  and  figures  were  in  existence  and  at  the  dis- 
posal of  the  board  at  any  time,  and  it  was  its  duty  to 
carefully  audit  the  same,  and  it  might  have  employed 
an  expert  for  that  purpose  if  deemed  it  necessary. 

Every  avenue  of  information  and  every  opportunity 
for  investigation  were  open  to  the  board  during  all  the 
time  the  appellee  was  in  office  and  all  the  time  after- 
wards until  the  commencement  of  this  action.  We  think 
the  facts  pleaded  do  not  show  a  concealment  of  the  cause 
of  action. 

There  is  no  such  trust  relation  shown  as  prevents  the 
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operation  of  the  statute  of  limitations.  It  is  only  in 
pure  or  direct  trusts  that  the  equitable  rule  denying  the 
validity  of  the  defense  of  the  statute  of  limitations  ap- 
plies. It  does  not  apply  in  eases  of  resulting,  implied,  or 
constructive  trusts.  Angell  Limitations,  section  469; 
New8om  v.  Board,  etc.,  103  Ind.  526. 

Where  money  can  be  recovered  in  an  ordinary  action, 
the  statute  of  limitations  is  a  valid  defense.  Wood 
Limitations,  section  59;  Smith  v.  Calloway,  7  Blackf. 
86  (88). 

Nor  does  the  fact  that  a  county  is  a  territorial  sub- 
division of  the  State,  and  clothed  with  governmental 
powers,  give  the  appellant  the  right  to  invoke  the  maxim 
nullum  tempus  occurrit  reipuhlicm.  The  statute  of  limita- 
tions can  not  be  invoked  against  a  State,  in  purely  gov- 
ernmental matters,  but  when  the  government  comes  into 
a  court  asserting  the  same  right  as  a  private  individual, 
and  comes  in  contact  with  its  citizens  in  an  effort  to  re- 
cover mere  dollars  and  cents,  it  goes  divested  of  its  sov- 
ereignty, and  the  reason  for  the  maxim  no  longer  ap- 
plies. United  States  v.  Johnston,  124  U.  S.  236;  United 
States  V.  McElroy,  25  Fed.  Rep.  804;  Calloway  v.  Cossart, 
45  Ark.  81. 

The  trial  court  did  not  err  in  sustaining  the  demurrer 
to  the  reply. 

Judgment  affirmed,  at  the  costs  of  appellant. 

Rled  Mar.  7, 1894. 
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No.  616. 
Pierce  v,  Banta. 

Appeal  Bond. — Action  on, — Complaint,  Svfficiency  of, — ^Where  the  com- 
plaint, in  an  action  on  an  appeal  bond,  alleges  the  judgment  ap- 
pealed from,  the  appeal  from  the  judgment,  the  execution  of  the  ap- 
peal bond,  the  making  of  the  bond  an  exhibit,  and  that  the  judg- 
ment was  affirmed  and  remains  unpaid,  the  complaint  shows  a 
prima  facie  right  of  action. 

Same. — Liability  on, — Principal  and  Surety. — Defenses. — Collateral  At- 
tack. — Judgment, — A.  mortgaged  certain  land  to  B.  Subsequently 
the  land  was  sold  to  C.  for  taxes,  after  which  B.  foreclosed  his 
mor^ge  on  the  same,  and  both  B.  and  C.  received  deeds  for  the 
same.  It  being  discovered  that  the  sheriff^s  sale  to  B.  was  invalid, 
B.  brought  suit  against  A.  and  C.  to  set  aside  the  sale,  the  deed,  and 
the  satisfaction  of  the  decree  of  foreclosure,  which  he  obtained,  and 
leave  was  granted  to  resell  the  land  in  pursuance  of  the  terms  of 
the  decree.  From  this  last  judgment,  C.  appealed  to  the  Supreme 
Court,  where  the  cause  was  reversed.  Pending  the  appeal,  a  resale 
of  the  property  was  had,  D.  purchasing  the  same,  and,  in  due  time^ 
received  a  sheriff's  deed  therefor,  the  appeal  having  been  taken 
without  bond  and  stay  of  proceedings.  D.,  upon  receiving  the 
sheriff's  deed,  and  while  the  appeal  was  still  pending  in  the  Su- 
preme Court,  brought  an  action  of  ejectment  against  A.  and  C,  and 
obtained  a  judgment  against  them.  From  this  judgment  C.  ap- 
pealed to  the  Supreme  Court,  and  executed  an  appeal  bond,  with 
E.  as  her  surety.  The  judgment  of  ejectment  was  affirmed  on  ap- 
peal, but  C.  still  retained  possession  of  the  property,  contrary  to  the 
judgment,  and  C.  having  died  in  the  meantime,  suit  was  instituted 
on  the  appeal  bond  against  £.,  the  surety,  alone.  £.  sought  to  set 
up  in  defense  to  tlie  action  on  the  bond  the  reversal  of  the  former 
judgment.  » 

Seldy  that  so  long  as  the  judgment  in  ejectment  stands  affirmed  by  the 
Supreme  Court,  C.  could  not  avoid  liability  on  the  bond,  and  that, 
in  this  respect,  the  surety  is  in  no  better  position  than  the  prin- 
cipal. 

Held,  also,  that  no  defense  can  be  interposed  to  an  appeal  bond  touch- 
ing the  validity  of  the  judgment  upon  which  it  is  based,  that  would 
not  have  been  proper  as  a  defense  in  a  suit  upon  the  judgment. 

Heldy  also,  that  the  defense  attempted  to  be  interposed  to  the  suit  on 
the  bond  was  a  collateral  attack  upon  the  judgment  in  ejectment,  in 
the  appeal  of  which  the  bond  was  given.  ' 

Evidence. — Appeal  Records, — Admissibility, — Judicial  Discretion. — Be-  ' 
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versal. — ^The  qaestion  of  introducing  in  evidence  the  record,  on  ap- 
peal, of  a  former  proceeding,  when  it  can  not  be  readily  separated  so 
as  to  use  only  such  portion  as  is  strictly  material,  is  largely  a  matter 
of  judicial  discretion  resting  in  the  trial  court,  and  will  not  become 
a  ground  of  reversal,  unless  injury  is  shown. 

From  the  Cass  Circuit  Court. 
O.  E.  R088,  for  appellant. 
D.  P.  Baldvjin,  for  appellee. 

Reinhard,  C.  J. — ^This  action  was  brought  on  a  bond 
given  on  an  appeal  to  the  Supreme  Court,  from  a  judg- 
ment in  ejectment.  In  the  court  below,  the  plaintiff  re- 
covered judgment  for  |500. 

The  facts,  as  gathered  from  the  record  and  briefs,  are 
as  follows: 

In  1873,  one  Catharine  Peters  was  the  owner  of  three 
lots  of  real  estate  in  the  city  of  Logansport,  on  which 
she  and  her  husband  executed  a  mortgage  to  one  Craw- 
ley, to  secure  a  debt.  The  taxes  for  1873  and  1874  on 
the  lots  having  become  delinquent,  they  were  sold  at 
tax  sale  to  one  Uhl,  who,  in  1877,  obtained  a  deed  and 
went  into  possession  on  his  tax  title.  In  1878  Crawley 
foreclosed  his  mortgage,  making  Abraham  and  Cathar- 
ine Peters  defendants,  but  Uhl  was  not  a  party.  In 
January,  1879,  Uhl  brought  suit  and  quieted  his  title 
against  the  Peters,  but  did  not  make  Crawley  a  party. 
Subsequently,  Crawley  assigned  his  judgment  to  one 
Guthrie,  who  had  the  property  sold  by  the  sheriff  on  his 
decree  of  foreclosure,  himself  becoming  the  purchaser. 
At  the  expiration  of  the  period  of  redemption,  Guthrie 
received  a  sheriff's  deed,  and  in  October,  1881,  conveyed 
one  of  the  lots  to  Banta,  the  appellee.  In  July,  of  the 
same  year,  Uhl  conveyed  his  title  to  one  Margaret 
Sheehan. 

It  was  subsequently  discovered  that  the  sheriff's  sale 
to  Guthrie  was  invalid,  having  been  made  without  ap- 
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praisement,  contrary  to  the  provisions  of  the  decree.  To 
remedy  this  defect  in  their  title,  Guthrie  and  Banta,  in 
1886,  brought  a  joint  suit  in  the  proper  circuit  court 
against  the  Peters  and  Margaret  Sheehan,  who  were  in 
possession,  and  obtained  an  order  setting  aside  the  sale 
and  deed,  and  the  satisfaction  of  the  decree  of  foreclos- 
ure, and  granting  leave  to  resell  the  real  estate  in  pursu- 
ance of  the  terms  of  such  decree.  Prom  this  judgment 
Margaret  Sheehan  appealed  to  the  Supreme  Court,  where 
the  cause  was  reversed,  upon  the  ground  that  Banta,  who 
confessedly  had  received  no  title  by  his  conveyance  from 
Guthrie,  had  no  interest  in  the  subject  of  the  action, 
and  was,  therefore,  improperly  joined  as  plaintiff,  the 
court  holding  that  the  demurrer  of  Mrs.  Sheehan  to  the 
complaint  should  have  been  sustained.  Peters  v.  Guth- 
rie, 119  Ind.  44. 

Pending  the  appeal,  a  resale  of  the  property  was  had, 
at  which  Banta  became  the  purchaser,  and,  in  due 
season,  received  a  deed  from  the  sheriff,  the  appeal  hav- 
ing been  taken  without  bond  and  stay  of  proceedings. 
Upon  receiving  his  sheriff's  deed,  and  while  the  appeal 
was  still  pending  in  the  Supreme  Court,  Banta  brought 
an  action  of  ejectment  against  the  Peters  and  Elizabeth 
Sheehan  (now  Ream),  and,  in  the  circuit  court,  obtained 
a  judgmeipt  against  them.  From  this  judgment,  Mrs. 
Ream  appealed  to  the  Supreme  Court,  and  executed  the 
appeal  bond  in  suit,  with  the  appellant,  Pierce,  as  her 
surety.  The  judgment  was  affirmed  September  20, 1889 
(Peters  v.  Banta,  120  Ind.  416),  but  Mrs.  Ream  retained 
the  possession,  thus  failing  to  comply  with  the  terms  of 
the  judgment.  Since  then  Mrs.  Ream  has  died,  and 
this  action  upon  the  bond  is  against  Pierce,  the  surety, 
alone. 

In  the  court  below,  upon  issues  joined,  this  cause  was 
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tried  by  the  court,  resulting,  as  before  stated,  in  a  judg- 
ment in  favor  of  the  appellee. 

The  first  error  relied  upon  is  the  overruling  of  the  de- 
murrer to  the  complaint.  It  is  insisted,  by  appellant's 
counsel,  in  argument,  that  the  complaint  is  defective  in 
failing  to  aver  the  following  particulars: 

1.  That  the  bond  was  approved  by  the  court. 

2.  That  the  penalty  was  fixed  by  the  court. 

3.  That  the  time  within  which  the  bond  was  filed  was 
designated  by  the  court. 

4.  That  the  bond  was  filed  within  such  time. 

5.  That  the  surety  was  approved  by  the  court. 

6.  That  the  appeal  was  perfected  within  the  legal  limit 
after  the  bond  was  filed. 

7.  That  a  transcript  was  filed  in  the  Supreme  Court, 
and  proceedings  stayed  upon  the  judgment. 

The  following  are  all  the  averments  contained  in  the 
<5omplaint  covering  the  points  above  enumerated:  ''And 
this  plaintiff  further  avers  that  feeling  aggrieved  by  said 
judgment,  said  Margaret  Sheehan  appealed  from  said 
judgment  to  the  Supreme  Court  of  Indiana;  that  she 
gave  an  appeal  bond,  which  was  signed  by  herself  and 
said  Thomas  Pierce;  •  *  *  that  a  copy  of  said  bond 
which  was  filed  and  approved  in  the  Pulaski  Circuit 
Court,  and  was  executed  and  delivered  by  said  Thomas 
Pierce  and  Margaret  Ream,  is  herewith  filed  and  made 
part  of  this  complaint,  marked  'exhibit  A'.*' 

The  record  shows  the  filing  of  a  copy  of  the  bond  with 
the  complaint. 

We  regard  the  complaint  as  sufficient,  without  the 
specific  averments  insisted  upon.  Elliott's  App.  Proced. , 
sections  370,  364,  368,  380;  Hartlep  v.  Cole,  120  Ind. 
247;  Heshion  v.  Scott,  Admr,,  94  Ind.  570. 

Appellant's  counsel  relies  on  the  cases  of  Ham  v. 
Oreve,  41  Ind.  531;  Buchanan  v.  Milligan,  68  Ind.  118. 
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These  cases  would  seem  to  sustain  counsel  on  the  points 
presented,  but  we  think  the  later  decisions  and  the  de- 
cided weight  of  authority  upon  this  question  are  with  the 
appellee,  and  clearly  establish  the  principle  that  it  would 
be  unconscionable  to  permit  the  obligors  of  the  bond  to 
call  in  question  its  validity  upon  the  ground  that  the 
principal  obligor  had  failed  to  comply  with  all  the  legal 
provisions  by  which  an  appeal  is  usually  perfected,  when 
confessedly  he  has  received  all  the  benefits  arising  from 
the  appeal.  Every  principle  of  the  law  of  estoppel  would 
thus  be  violated  by  permitting  a  party  to  the  record  to 
get  an  advantage  of  his  own  negligence  aild  wrong  in 
failing  to  perfect  the  appeal. 

It  is  said,  in  Elliott's  App.  Procefl.,  section  368:  "As 
a  general  rule  sureties  are  estopped  by  the  recitals  of  the 
bond.  Under  this  general  rule  they  are  interdicted 
from  denying  that  an  appeal  has  been  taken,  except 
where  the  bond  is  void.  The  judgment  against  the  prin- 
cipal affirmed  on  appeal  is  conclusive  upon  the  sureties. 
They  are  said  by  some  of  the  courts  to  be  regarded  as 
strangers  to  the  judgment,  and,  therefore,  precluded  from 
attacking  it,  except  for  fraud.  It  is  evident  that  if  the 
judgment  were  not  regarded  as  conclusive  settled  prin- 
ciples would  be  violated  and  litigation  be  almost  in- 
terminable. The  principle  is  a  general  one  and  is 
sound,  since  to  permit  a  party  who,  by  words  or  con- 
duct, declares  that  he  has  appealed,  to  deny  that  he  did 
take  an  appeal  would  be  to  violate  elementary  princi* 
pies." 

In  Wachstetter  v.  State,  42  Ind.  166,  the  court,  in 
speaking  of  this  subject,  said:  "He  [the  appellant]  can 
not  appeal  in  fact,  and  have  all  the  benefit  to  be  derived 
therefrom,  and  then  be  heard  to  say,  because  of  some  in- 
formality in  his  proceedings  to  obtain  the  appeal,  that  he 
never  appealed  at  all,   and  thereby  escape  the  conse- 
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quences  of  his  appeal.  *  *  The  appellant  aflBrmed 
by  his  acts  and  conduct  that  he  appealed,  and  had  the 
benefit  of  his  appeal.  He  can  uot  now  be  heard  to 
affirm  the  contrary." 

In  Hartlep  v.  Cole,  supra,  which  was  a  suit  upon  a 
replevin  bond  and  an  appeal  bond,  the  court  said,  in 
reference  to  the  former:  *'It  is  too  late  for  the  appel- 
lants, after  having  executed  the  replevin  bond  and  ob- 
tained possession  of  the  property,  after  the  court  has 
rendered  judgment  awarding  the  property  to  the  appel- 
lee, and  after  a  failure  to  comply  with  the  order  of  the 
court  or  pay  the  judgment,  to  set  up  as  a  defense  to  the 
action  that  the  statutory  provisions  in  regard  to  the  ex- 
ecution of  the  bond  were  not  technically  complied  with; 
the  law  of  estoppel  will  not  allow  such  an  unconscion- 
able defense  i" 

Heshiony.  Scott,  Admr.,  supra,  was  an  action  on  an  ap- 
peal bond.  It  was  there  declared  that  a  complaint  is  suf- 
ficient in  the  particulars  alluded  to,  which  alleges  the 
judgment,  the  appeal  from  it,  the  execution  of  the  bond, 
making  it  an  exhibit,  and  that  the  judgment  was  affirmed 
and  remains  unpaid. 

Turning  once  more  to  Elliott's  App.  Proced.  (section 
380),  we  find  the  following  language  used  in  regard  to 
the  case  of  Buchanan  v.  Milligan,  supra,  one  of  the  cases 
relied  upon  by  the  appellant:  ''In  one  of  the  decisions, 
a  very  strict  rule  is  laid  down  respecting  the  enforcement 
of  appeal  bonds,  and  if  that  decision  be  followed  to  its 
logical  consequence  it  is  necessary  for  a  plaintiff  in  an 
action  upon  an  appeal  bond  to  aver  that  the  penalty  of 
the  bond  was  fixed  by  the  court,  for,  according  to  that 
decision,  the  averment  of  approval  by  agreement  of  par- 
ties does  not  dispense  with  an  order  fixing  the  penalty. 
We  venture  to  suggest  that  the  decision  goes  too  far,  in- 
asmuch as  it  completely  ignores  the  doctrine  of  estoppel 
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and  attaches  no  importance  to  the  agreement  of  the  par- 
ties. It  is  impossible  to  resist  the  conclusion  that  the 
court  in  the  case  lender  examination  lost  sight  of  the 
doctrines  of  waiver  and  estoppel,  and  thus,  as  we  believe, 
fell  into  error.  We  think  that  where  the  plaintiff  in  an 
action  upon  an  appeal  bond  states  facts  showing  that  the 
bond  was  taken  pursuant  to  the  statute  or  that  compli- 
ance with  the  statute  was  waived  by  agreement,  that 
there  was  an  affirmance  of  the  judgment  from  which  the 
appeal  was  prosecuted,  and  that  the  judgment  has  not 
been  paid,  he  shows  a  prima  facie  right  of  action.  It  is, 
as  all  the  well  considered  cases  show,  the  policy  of  the 
law  to  uphold  appeal  bonds  and  not  to  suffer  them  to  be 
treated  as  of  no  effect  where  there  is  a  waiver,  an  estop- 
pel, or  a  substantial  compliance  with  the  statute." 

Without  further  quotation  or  citing  of  authority,  we 
will  conclude  this  branch  of  the  inquiry  by  declaring 
that,  in  our  judgment,  the  averments  of  the  complaint 
objected  to  are  sufficient  to  withstand  the  demurrer,  and 
the  court  committed  no  error  in  overruling  it. 

The  appellee  filed  answers  in  general  denial  and  set- 
ting forth  affirmatively  the  facts  relied  upon  in  defense 
of  the  action  on  the  bond. 

Replies  were  filed  by  the  appellee,  denying  the  affirm- 
ative paragraphs  of  the  answer,  and  seeking,  by  confes- 
sion and  avoidance,  to  sustain  the  right  of  recovery,  not- 
withstanding the  facts  set  up  in  the  answer. 

The  court,  upon  request,  made  special  findings  of  the 
facts,  and  gave  its  conclusions  of  law  upon  the  same. 

The  facts  pleaded  and  found  do  not  differ  materially 
from  those  set  out  in  the  introductory  portion  of  this 
opinion.  By  the  ruling  of  the  court  on  demurrer,  and 
in  various  ways,  the  question  is  presented  to  us  whether, 
under  the  existing  facts,  the  appellee  was  entitled  to  re- 
cover on  the  bond. 
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In  the  ejectment  suit,  Mrs.  Ream  asserted  that  Banta 
had  no  title  nor  right  of  possession;  that  the  only  title 
or  right  of  possession  claimed  or  relied  upon  by  him  was 
by  reason  of  his  sheriff's  deed;  that  the  sale  upon  which 
the  deed  was  based  was  made  by  virtue  of  a  judgment  of 
the  circuit  court  directing  such  sale;  that  an  appeal  had 
been  taken  from  said  judgment,  and  was  then  ^ill  pend- 
ing. The  court  below  refused  to  allow  Mrs.  Ream  to 
plead  the  pendency  of  the  appeal,  and  held  that  the  facts 
pleaded  showing  a  judgment  to  resell  the  property  con- 
stituted an  adjudication  of  the  questions  which  Mrs.  Ream 
sought  to  reopen,  and  in  this  view  the  Supreme  Court, 
on  appeal,  concurred.     Peters  v.  Banta,  supra. 

In  the  case  at  bar,  the  appellant,  in  the  court  below, 
set  forth  these  facts  in  his  answer,  and  also  that  subse- 
quently to  the  rendition  of  the  judgment  in  ejectment,  the 
Supreme  Court  reversed  the  judgment  upon  which  the 
appellee's  title  and  right  of  possession  were  based.  The 
court  refused  to  entertain  this  defense,  holding,  in  effect, 
that  the  judgment  in  ejectment  was  conclusive  upon  the 
appellant  as  to  his  liability  on  the  bond. 

The  appellant  insists  that  he  should  have  been  allowed 
to  set  up  the  reversal  of  the  former  judgment  as  a  de- 
fense to  the  action  on  the  bond.  His  counsel  argues  that 
If  the  reversal  had  occurred  prior  to  the  trial  of  the  ac- 
tion in  ejectment,  there  could  have  been  no  doubt  as  to 
Mrs.  Ream's  right  to  plead  such  reversal  in  defense  of 
that  action,  and  as  she  has  had  no  opportunity  to  plead 
the  same  sooner,  she  should  have  been  allowed  to  do  so 
in  this  suit. 

Upon  the  reversal  of  the  judgment  by  the  Supreme 
Court,  Mrs.  Ream  was  entitled  to  restitution  or  damages. 
R.  S.  1881,  sections  670-673. 

This  remedy  is  clearly  pointed  out  by  the  statute,  and 
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Mrs.    Ream  could  have  easily  availed  herself  of  it  by 
proceeding  under  such  statute,  had  she  chosen  to  do  so. 

The  defense  attempted  to  be  set  up  to  the  suit  on  the 
bond  is  nothing  more  nor  less  than  a  collateral  attack 
upon  the  judgment  in  ejectment,  in  the  appeal  of  which 
the  bond  was  given.  It  is  so  well  settled  that  a  judg- 
ment of  a  court  of  general  jurisdiction,  which  is  not  ab- 
solutely void,  can  not  be  attacked  collaterally,  that  no 
authorities  need  be  cited  in  support  of  the  proposition. 

No  defense  can  be  interposed  to  an  appeal  bond, 
touching  the  validity  of  the  judgment  upon  which  it  is 
based,  that  would  not  have  been  proper  as  a  defense  in  a 
suit  upon  the  judgment.  The  latter,  in  either  case,  is 
conclusive,  unless  it  is  void,  and  no  defense  can  be  up- 
held that  has  not  arisen  since  the  rendition.  In  the 
ejectment  suit,  Mrs.  Ream  was  a  defendant,  and  the 
court  had  jurisdiction  of  both  her  person  and  the  subject- 
matter.  The  sole  purpose  of  the  defense  now  urged  is 
to  attack  the  validity  of  the  judgment  by  matters  dehon 
the  record.  Such  a  defense  is  a  collateral  attack  upon 
the  judgment,  and  can  not  be  made  by  a  party  to  the 
record.     Harman  v.  Moore,  112  Ind.  221. 

It  will  not  do  to  say  that  Mrs.  Ream  had  no  oppor- 
tunity to  make  the  defense  at  an  earlier  stage  of  the  pro- 
ceedings in  these  cases.  She  could  have  proceeded,  as 
we  ha%'e  seen,  to  have  restitution  in  the  proper  court, 
under  the  statute.  Perhaps  she  might,  after  the  re- 
versal, have  maintained  an  action  to  review  on  account 
of  new  matter,  under  the  code,  and  in  that  connection 
have  the  proceedings  stayed.  R.  S.  1881,  sections  615- 
620^  as  to  which,  however,  we  need  not  decide. 

Had  she  given  bond,  she  could  have  obtained  a  stay 
of  proceedings  on  the  judgment  until  a  decision  was 
had.  After  the  reversal,  a  trial  could  have  taken  place 
upon  the  merits,  and  if  the  decision  had  been  favorable 
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to  her,  on  final  ttial  she  would  have  been  in  a  position 
to  plead  such  decision  in  defense  of  the  ejectment  suit. 
But  if  she  did  not  desire  to  give  bond,  she  had  still  an- 
other remedy.  She  could  have  obtained  an  order  to 
stay  the  proceedings  in  the  action  of  ejectment  until  the 
determination  of  the  appeal  in  the  Supreme  Court  upon 
the  other  judgment;  and  she  need  not  have  given  bond 
to  avail  herself  of  this  remedy.  Walker  v.  Reller,  73  Ind. 
46;  Fehrle  v.  Turner ,  77  Ind.  530;  Peters  v.  Bantam  supra. 

It  is  not  strictly  accurate,  therefore,  to  say  that  the 
opportunity  to  set  up  this  defense  in  the  suit  on  the  bond 
was  the  first  one  available  to  her.  But  even  if  such  were 
the  case,  we  know  of  no  reason  why  the  judgment  should 
be  of  any  less  force  and  effect  as  long  as  it  remains. 

Mrs.  Ream  should,  in  some  way,  have  rid  herself  of 
the  judgment  in  which  the  appeal  bond  was  given.  As 
long  as  that  judgment  stands  affirmed  by  the  Supreme 
Court,  she  could  not  avoid  liability  on  the  bond,  and  if 
she  can  not  do  so,  neither  can  her  surety. 

The  judgment  in  ejectment,  so  long  as  it  stands,  con- 
clusively settles  the  right  of  the  appellee  to  the  posses- 
sion of  the  real  estate  in  controversy  as  between  the  par- 
ties and  their  privies,  though  it  be  true  that  the  judgment 
upon  which  it  was  based  was  afterwards  reversed.  Oould 
V.  Sternberg,  128  111.  510;  2  Black  Judg.,  section  683. 

The  most  that  can  be  said  against  the  sale  and  deed  is 
that  they  are  voidable  at  the  option  of  the  judgment 
debtor,  or  her  privy,  Mrs.  Ream.  She  might  elect  to 
have  the  sale  set  aside,  or  sue  for  damages.  Freeman 
Judg.,  section  482. 

This,  as  we  have  seen,  is  also  the  statutory  remedy. 
Sections  612-620,  supra. 

But  to  treat  as  void,  by  reason  of  the  reversal,  not  only 
the  sale  and  deed,  but  also  a  subsequent  judgment  which 
Vol.  9—25 
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is  in  full  force  and  effect,  confirming  the  sale  and  holding 
it  valid,  is  contrary  to  all  legal  principles. 

We  have  treated  the  case  as  if  the  order  of  court  for  a 
resale  and  setting  aside  the  satisfaction  had  been  neces- 
sary to  make  valid  both  the  resale  and  the  deed  based 
upon  it.  We  are  by  no  means  certain,  however,  that 
such  an  order  of  procedure  was  necessary.  We  are  not 
sure  that  when  it  was  discovered  that  the  original  sher- 
iff's sale  was  void,  the  sheriff  might  not  have  proceeded 
without  such  order  to  expose  the  property  for  sale  a  sec- 
ond time.  If  the  first  sale  was  void,  the  sheriff  must  be 
held  to  know  it,  and  his  return,  showing  satisfaction  of 
the  decree  of  foreclosure,  was  void  also.  That  being  the 
case,  could  not  that  officer  have  sold  the  property  a  sec- 
ond time  without  any  order  of  court?  and  if  so,  may  it  not 
be  presumed  that  he  did  so  independently  of  such  order? 

If  so,  is  not  the  second  sale  valid  without  any  judg- 
ment directing  it? 

If  it  is,  the  appellee  had  a  good  title  to  the  property, 
and  the  proceedings  of  the  court  respecting  the  resale 
were  supererogatory. 

Whatever  view  we  take  of  it,  we  are  driven,  unavoid- 
ably, to  the  conclusion  that  the  court  below  committed 
no  error  in  its  rulings  upon  the  demurrers  to  the  plead- 
ings, and  in  its  conclusions  of  law  upon  the  special  find- 
ings, in  holding  that  the  facts  relied  upon  by  the  appel- 
lant constitute  no  defense  to  the  action  on  the  bond. 

The  appellant  further  complains  that  the  special  find- 
ings are  not  sufficiently  full  and  specific  for  the  purpose 
of  determining  the  legal  questions  passed  upon  by  the 
trial  court.  Waiving  any  question  as  to  the  correct 
mode  of  raising  this  point,  we  do  not  hesitate  to  declare, 
that,  in  our  opinion,  the  same  is  not  well  taken  in  any 
event.  The  finding  that  there  was  a  judgment;  that  it 
was    appealed   from;    that  a   bond  was   executed  with 
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surety,  and  delivered;  and  that  the  judgment  was  af- 
firmed on  appeal,  is  all  that  was  required. 

What  we  said  as  to  the  sufficiency  of  the  complaint, 
applies  with  equal  force  here.  The  appellant's  principal 
having  enjoyed  the  full  benefit  of  the  appeal,  appellant 
is  estopped  to  inquire  into  or  question  the  regularity  of 
the  same. 

The  overruling  of  the  motion  for  a  new  trial  is  the 
last  error  we  are  called  upon  to  consider.  The  appellant 
thinks  the  court  erred  in  permitting  the  appellee  to  put 
in  evidence  the  entire  record  filed  in  the  Supreme  Court, 
in  the  appeal  of  the  ejectment  suit.  How  the  appellant 
was  injured  by  this  ruling,  is  not  shown,  unless  it  be  in 
regard  to  the  additional  cost  occasioned  by  so  much  of 
such  record  as  was  not  necessary  to  the  determination  of 
the  issues  in  this  cause. 

No  question,  however,  is  before  us  respecting  this  point. 

The  same  is  true  of  the  introduction  of  the  Crawley 
mortgage  and  decree  of  foreclosure,  and  the  deed  from 
the  sheriff  to  Guthrie. 

No  objection  is  pointed  out  that  requires  a  reversal  of  the 
cause  on  its  merits.  Such  questions,  as  to  the  introduc- 
tion of  evidence  of  the  character  complained  of,  when  it 
can  not  be  readily  separated  so  as  to  use  only  such  por- 
tion as  is  strictly  material,  are  largely  matters  of  judicial 
discretion  resting  in  the  trial  court,  and,  unless  injury  is 
shown,  will  not  become  the  ground  of  reversal  on  appeal. 

There  was  no  motion  touching  the  taxation  of  costs, 
and  as  this  is  the  only  manner  in  which  that  question 
could  become  proper  for  our  determination,  we  can  not 
further  consider  it. 

Judgment  affirmed. 

Filed  Sept.  14, 1892 ;  petition  for  a  rehearing  overniled  Dec.  15, 1892. 

Note. — The  foregoing  opinion  properly  helongs  in  4th  Ind.  App., 
from  which  it  was  inadvertently  omitted. — R»porteb. 
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No.  1,056. 
Severinghaus  v.  Beckman. 

ToBT. — Complaint,  Suffldency  of, — Conspiracy,  When  not  the  Oravamn 
of  the  Action, — Where,  in  an  action  for  damages,  a  conspiracy  is  al- 
leged to  have  been  formed  to  commit  an  act,  which,  if  done  by  one 
alone,  would  be  an  actionable  wrong,  or  where  the  conspiracy 
charged  is  not,  by  law,  a  crime,  then  conspiracy  is  not  the  gravamen 
of  the  action,  and  the  tort,  for  the  accomplishment  of  which  the 
conspiracy  was  formed,  most  be  well  pleaded  before  the  complaint 
can  repel  a  demurrer. 

From  the  Floyd  Circuit  Court. 

A,  Bowling  J  for  appellant. 

C.  L.  Jewett  and  H.  E,  Jewett,  for  appellee. 

Gavin,  J. — ^The  appellee  sued  appellant  and  another, 
alleging  that  they  had  maliciously  conspired  and  agreed 
with  each  other  to  slander  and  defame  her,  by  accusing 
her  of  the  crime  of  perjury;  and  that,  in  pursuance  of 
such  conspiracy,  the  appellant  spoke  of  the  appellee  cer- 
tain false  and  defamatory  words,  setting  them  out. 

The  appellant's  demurrer  to  the  complaint  was  over- 
ruled, with  an  exception.  An  answer  of  general  denial 
was  filed,  and  upon  the  trial  there  was  a  verdict  against 
appellant,  but  in  favor  of  his  codefendant. 

Under  the  cases  of  Cummins  v.  Butler,  3  Blackf.  190, 
and  Dorsett  v.  Adams,  50  Ind.  129,  we  are  constrained 
to  hold,  though  reluctantly,  that  the  complaint  does  not 
sufficiently  charge  the  slander. 

The  appellee  insists,  however,  that  even  though  the 
slander  be  not  sufficiently  charged,  the  complaint  is  still 
good  as  a  complaint  for  a  conspiracy,  a  conspiracy  for  a 
wrongful  purpose  being  alleged,  and  an  overt  act  done 
in  pursuance  of  it,  whereby  damage  has  resulted.  If  the 
conspiracy  be  itself  an  actionable  wrong,  then  this  claim 
may  be  sustained,  otherwise  it  must  fail. 
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The  action  is  one  which,  under  the  common  law  prac- 
tice, would  have  been  generally  termed  an  action  on  the 
case  in  the  nature  of  conspiracy.  The  writ  of  conspiracy, 
strictly  speaking,  was  limited  to  conspiracy  to  procure 
another's  indictment  for  treason  or  a  capital  felony.  In 
such  cases  the  conspiracy  was  essential  to  the  mainten- 
ance of  the  action,  and  must  be  proved  against  two  or 
more.     Marsh  v.  Vauhan,  2  Croke,  701. 

It  became,  however,  quite  common  in  actions  of  tort 
against  several  defendants  to  charge  a  conspiracy  to  do 
the  wrong,  thus  making  it  what  has  generally  been 
termed  an  action  on  the  case  in  the  nature  of  conspiracy. 
In  such  actions  the  conspiracy  was  not  the  gist  of  the 
action,  and  it  was  unnecessary  to  prove  it,  even  if  al- 
leged. The  gist  of  the  action  lay  in  the  wrong  done,  and 
the  damage  consequent  therefrom.  For  this  reason  it 
was  competent  to  recover,  without  proof  of  the  conspir- 
acy, against  all  who  participated  in  doing  the  wrong. 
The  only  effect  of  the  allegation  of  conspiracy  was  in 
aggravation  of  the  injury,  and  to  enable  the  plaintiff  to 
hold  all  those  who  shared  in  the  conspiracy,  even  though 
they  did  not  actually  join  in  the  commission  of  the 
tortious  act. 

In  this  form  of  action,  then,  it  is  competent,  as  claimed 
by  appellee's  learned  counsel,  for  the  plaintiff  to  recover 
against  one  defendant  only,  if  he  fails  to  establish  the 
conspiracy,  but  does  prove  the  wrongful  act  by  that  de- 
fendant. 

If  this  be  permissible,  then  it  follows,  logically  and  * 
necessarily,  that  the  complaint,  to  be  good  on  demurrer, 
must  state  such  facts  as  show  a  good  cause  of  action 
against  the  one,  disregarding  the  allegations  of  con- 
spiracy. It  would  be  anomalous  to  say  that  a  complaint 
which  was  made  good  only  by  the  allegation  of  conspir- 
acy could  be  sustained  by  proof  of  other  facts,  disregard- 
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ing  entirely  that  which  was  essential  to  its  sufficiency  on 
demurrer. 

In  Jenner  v.  Carson,  111  Ind.  522,  Judge  Mitchell 
thus  states  the  law:  *'The  allegation  of  a  conspiracy  in 
a  civil  action  against  several  foy  a  tort  is  of  no  conse- 
quence, so  far  as  respects  the  cause  and  ground  of  the 
action,  unless  the  wrong  complained  of  would  not  have 
been  actionable  at  all  but  for  the  unlawful  combination 
of  several  persons.  Such  is  not  the  case  here.  The 
damage  is  the  gist  of  the  action,  not  the  conspiracy." 

He  then  quotes  from  Hutchina  v.  Hutchi^is,  7  Hill,  104, 
which  is  the  leading  case  upon  the  subject  in  this  coun- 
try, the  following:  *  'Where  the  action  is  brought  against 
two  or  more  as  concerned  in  the  wrong  done,  it  is  nec- 
essary, in  order  to  recover  against  all  of  them,  to  prove 
a  combination  or  joint  act  of  all.  For  this  purpose,  it 
may  be  important  to  establish  the  allegation  of  a  con- 
spiracy. But  if  it  turn  out  on  the  trial  that  only  one 
was  concerned,  the  plaintiff  may  still  recover,  the  same 
as  if  such  one  concerned  had  been  sued  alone.  The  con- 
spiracy or  combination  is  nothing  so  far  as  sustaining 
the  action  goes;  the  foundation  of  it  being  the  actual 
damage  done  to  the  party.'' 

In  Bishop  on  Non-Cont.  Law,  sections  352-363,  the 
distinction  intimated  by  Judge  Mitchell  is  expanded. 
That  is:  That  while  the  above  is  the  general  rule,  there 
are  cases  where  the  tort,  from  its  nature,  can  be  com- 
mitted only  by  a  combination  of  more  than  one.  In 
such  cases  the  conspiracy  is  a  material  element. 

In  section  361,  Mr.  Bishop  says:  ''Civil  actions 
which  are  improperly  called  conspiracy,  such  as  deceit, 
slander,  seduction,  and  various  others  where  a  conspir- 
acy is  needlessly  alleged,  and  the  allegation  is  treated 
as  surplusage,  are  governed,  not  by  the  law  of  conspiracy 
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here  stated,  but  by  the  rules  pertaining  to  the  class  to 
which  they  belong.'' 

No  combination  was  necessary  to  make  actionable  the 
wrong  for  which  this  conspiracy  is  alleged  to  have  been 
formed.  The  only  effect,  therefore,  of  the  allegation  of 
conspiracy  was  to  enable  the  appellee  to  hold  both  de- 
fendants responsible  for  the  act  of  one,  and  in  aggrava- 
tion of  the  wrong. 

We  are  supported  in  our  views  of  the  law  by  a  large 
number  of  authorities,  both  in  England  and  the  United 
States:  Savile  v.  Roberts,  1  Raym.  374;  Skinner  v. 
Guntorj  1  Saund.  228;  Hutchins  v.  Huichins,  supra; 
Jones  V.  Bakery  7  Cow.  445;  Parker  v.  Huntington,  2 
Gray,  124;  Kimball  v.  Harmany  34  Md.  407;  Herron  v. 
Hughes,  25  Cal.  555;  Buffalo,  etc,  Co.  v.  Standard  Oil 
Co.,  42  Hun,  153;  Strout  v.  Packard,  76  Me.  148;  Eason 
V.  Westbrook,  2  Murphy,  329;  Sheple  v.  Page,  12  Vt. 
519;  Keit  v.  Wyman,  67  Hun,  337;  Delz  v.  Winfree 
(Tex.),  16  S.  W.  Rep.  Ill;  Laverty  v.  Vanarsdale,  65 
Pa.  St.  507;  Booker  v.  Puyear  (Neb.),  43  N.  W.  Rep. 
133;  Adlerv.  Fenton,  24  How.  407;  Pollock  on  Torts,  267. 

The  case  of  Van  Horn  v.  Van  Horn  (N.  J.),  20  Atl. 
Rep.  485,  was  for  a  conspiracy  to  drive  plaintiff  out  of 
business  by  false  statements  made  concerning  her  and 
her  business.  The  court  there  says:  **The  distinction 
is  now  well  established  that  in  civil  actions  the  conspir- 
acy is  not  the  gravamen  of  the  charge,  but  may  be  both 
pleaded  and  proved  as  aggravating  the  wrong  of  which  the 
plaintiff  camplains,  and  enabling  him  to  recover  against 
all  as  joint  tort-feasors.  If  he  fails  in  the  proof  of  a 
conspiracy  or  concerted  design,  he  may  still  recover 
damages  against  such  as  are  shown  to  be  guilty  of  the 
tort  without  such  agreement." 

The  appellee  relies  upon  Wildee  v.  McKee,  111  Pa.  St. 
335,  and  State  v.  Hickling,  12  Vroom,  208. 
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The  latter  case  simply  holds  that  to  make  a  good 
charge  of  conspiracy  in  a  criminal  prosecution,  it  is  suf- 
ficient to  allege  the  conspiracy  and  some  overt  act  in 
pursuance  thereof,  without  showing  the  conspiracy  fully 
carried  out,  because  this  is  all  the  statute  requires. 

The  Pennsylvania  case  referred  to  does  not,  in  itself, 
lend  any  special  support  to  appellee's  position,  because 
the  words  charged  were  actionable,  but  it  quotes,  with 
approval,  a  statement  from  Hood  v.  Palm,  8  Barr,  237, 
which  is  as  follows:  *'A  conspiracy  to  defame  by  spoken 
words  not  actionable,  would  be  equally  a  subject  of  pros- 
ecution by  indictment;  and  if  so,  then  equally  a  subject 
of  prosecution  by  action,  by  reason  of  the  presumption, 
that  injury  and  damage  would  be  produced  by  the  com- 
bination of  numbers.  *  •  •  Defamation  by  the  out- 
cry of  numbers,  is  as  resistless  as  defamation  by  the 
written  act  of  an  individual.  The  mode  of  publication 
is  different,  *  *  and  it  is  for  this  reason,  that  an 
action  lies  at  the  suit  of  one  who  has  been  the  subject  of 
a  conspiracy,  wherever  an  indictment  would  lie  for  it.'* 

The  rule  thus  quoted,  however,  fails  to  aid  appellee, 
because  such  a  conspiracy  as  is  charged  in  this  complaint 
is  not  the  subject  of  indictment  in  Indiana.  It  is  not 
made  criminal  by  statute;  and  our  law  recognizes  no 
crimes  other  than  those  defined  by  the  statutes,  except, 
perhaps,  treason.     State  v.  McKinstry,  50  Ind.  465. 

Under  the  Pennsylvania  cases,  the  conspiracy  to  de- 
fame is  actionable,  because  it  is  a  crime,  and  whenever 
special  damage  follows  the  commission  of  a  crime,  an 
action  will  lie  therefor.  Bishop  on  Non-Cont.  Law, 
sections  355,  279,  71. 

The  fact  that  these  cases  hold  such  a  conspiracy  to  be 
actionable  solely  because  by  the  law  of  Pennsylvania  it 
was  a  crime,  seems  to  have  been  overlooked   by  several 
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eminent  text  writers.  Townshend  on  Slander  and  Libel, 
section  118;  2  Hilliard  on  Torts,  220. 

So,  also,  in  Patten  v.  Gurney^  17  Mass.  182,  cited  by 
counsel,  the  statement  that  an  action  may  be  maintained 
for  a  conspiracy  where  damage  ensues,  without  the  act 
intended  having  been  carried  out,  is  based  upon  the  fact, 
as  stated,  that  such  a  conspiracy  is  itself  a  criminal  act. 

Our  conclusion,  then,  is,  that  where  a  conspiracy  is  al- 
leged to  have  been  formed  to  commit  an  act  which,  if 
done  by  one  alone,  would  be  an  actionable  wrong,  or 
where  the  conspiracy  charged  is  not,  bylaw,  a  crime,  then 
the  conspiracy  is  not  the  gravamen  of  the  action,  and 
the  tort,  for  the  accomplishment  of  which  it  was  formed, 
must  be  well  pleaded  before  the  complaint  can  repel  a 
demurrer. 

The  judgment  is  reversed,  with  instructions  to  the  trial 
court  to  sustain  the  demurrer  to  the  complaint,  with 
leave  to  amend. 

EUed  March  29, 1894. 


No.  800. 

Thb  Hasselman  Printing  Company  v.  Fry. 

Judgment. — BeveraaL —  Verdict  Correct  on  the  Evidence, — Appellate 
Court  Practice, — Where  the  verdict  is  correct  on  the  evidence,  the 
jadgment  will  not  be  reversed  upon  an  erroneous  instruction. 

Prom  the  Marion  Superior  Court. 

A.  C.  Harris^  for  appellant. 

H.  Taylor  and  E.  R,  Keith,  for  appellee. 

Davis,  C.  J. — Judge  Walker,  on  trial  in  the  court  be- 
low, instructed  the  jury  as  follows: 

"First.    Under  the  law  and  the  evidence  in  this  case, 
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I  will  direct  you  to  find  a  verdict  for  the  plaintiff  to  the 
amount  of  his  claim,  to  wit,  $165.50. 

''Second.  I  do  not  say  anything  about  the  morality  or 
the  propriety  of  his  leaving,  or  whether  the  plaintiff  staid 
as  long  as  he  agreed  to  or  not,  but  the  evidence  of  Mr. 
Hasselman  is  that  his  alleged  agreement  was  made  in 
June,  and  it  was  not  to  begin  until  September  19th,  and 
was  to  continue  for  one  year  from  said  September  19th, 
and  by  a  verbal  arrangement  merely.  That  kind  of  an 
agreement,  if  made,  would  not  be  valid  in  law,  unless  it 
was  in  writing,  and  there  could  be  no  enforcement  of 
that  kind  of  a  contract  against  the  plaintiff  in  this  case. 

* 'Third.  In  addition  to  that,  I  do  not  think  any  dam- 
age has  been  shown  resulting  to  the  defendant  in  con- 
sequence of  the  plaintiff  violating  that  contract,  if  there 
was  any  such  contract.  The  defendant  does  not  claim 
any  increase  of  expenses  to  it  on  account  of  the  plaintiff 
leaving,  that  it  lost  any  work  or  job-work  of  any  kind, 
but  that  the  work  was  done  with  the  same  force  it  had 
when  the  plaintiff  was  with  it.  But  assuming  that  the 
contract  was  made,  it  was  not  such  a  contract  as  could 
be  enforced,  because  it  was  not  to  be  performed  within  a 
year.  I  therefore  instruct  you  to  find  a  verdict  for  the 
plaintiff  for  $165." 

The  only  error  assigned  is  that  ''The  Marion  Superior 
Court,  in  general  term,  erred  in  affirming  the  action  of 
said  court  in  special  term." 

The  errors  assigned  in  general  term  were  that  the 
amended  complaint  did  not  state  a  good  cause  of  action, 
and  that  the  court  erred  in  overruling  appellant's  motion 
for  a  new  trial. 

The  complaint  was  in  several  paragraphs.  There  was 
no  demurrer  or  motion  in  arrest.  It  is  admitted  that  one 
paragraph  of  the  complaint  states  facts  sufficient  to  con- 
stitute a  good  cause  of  action,  and  if  it  was  conceded,  as 
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contended,  that  a  reference  to  the  evidence  discloses  that 
the  verdict  was  based  on  the  other  paragraphs,  yet,  if 
the  question  sought  to  be  raised  was  presented  by  the 
record,  the  alleged  defects  are  such  as  were  cured  by  the 
verdict. 

In  any  view  of  the  case,  it  clearly  appears  that  suf- 
ficient facts  are  stated  in  the  paragraphs  against  which 
objections  are  urged,  to  bar  another  suit  for  the  same 
cause  of  action.     Duify  v.  Carman,  3  Ind.  App.  207. 

Counsel  for  appellant  states  the  main  question  pre- 
sented by  the  record  as  follows:  *'Is  it  possible  for  a 
plaintiff,  who  has  broken  a  contract,  to  recover  money 
due  upon  that  contract,  and  the  defendant  not  be  per- 
mitted to  counterclaim  his  damages  because  the  contract 
is  unenforcible  by  operation  of  the  statute  of  frauds?" 

Should  we  adopt  the  views  of  the  learned  counsel  in 
his  able  argument  on  this  proposition,  the  judgment 
should  nevertheless  be  aflBrmed.  It  is  conceded,  in  evi- 
dence, that  when  appellee  quit  the  service  of  appellant 
there  was  $165  due  him  for  services  previously  rendered, 
and  on  a  careful  reading  of  the  record,  we  have  failed  to 
find  any  evidence  fairly  tending  to  support  appellant's 
counterclaim  for  damages  on  account  of  alleged  breach 
of  contract  for  future  services. 

The  court  was  fully  justified  in  giving  the  first  instruc- 
tion, and  also  that  part  of  the  third  instruction  in  rela- 
tion to  the  counterclaim  for  damages.  Kavanaugh  v. 
Taylor,  2  Ind.  App.  502^  Wabash  R.  W,  Co.  v.  William' 
son,  104  Ind.  154;  Hall  v.  Durham,  109  Ind.  434. 

If  there  was  any  error  in  the  instructions  in  reference 
to  the  contract,  and  no  damages  could  be  recovered 
for  the  breach  thereof,  we  could  not  reverse  the  judgment 
of  the  trial  court  on  that  ground,  because  it  clearly  ap- 
pears, without  controversy,  that  appellee  was  entitled  to 
$165  for  his  services  at  the  time  he  quit,  and  that  no 
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damages  were  sustained  by  appellant  on  account  of  the 
alleged  breach  of  the  contract  by  him.  Perry  v.  Mak- 
emson,  103  Ind.  300. 

Where,  as  in  this  case,  the  verdict  is  correct  on  the 
evidence,  the  judgment  will  not  be  reversed  upon  an 
erroneous  instruction.     Swaim  v.  Swaim,  134  Ind.  596. 

Whether  any  of  the  instructions  are  erroneous,  we 
have  not  considered  or  decided,  for  the  reason,  as  before 
stated,  that  we  are  of  the  opinion,  after  carefully  reading 
the  record,  that  the  merits  of  the  cause  have  been  fairly 
tried  and  determined.     Section  658,  R.  S.  1881. 

Judgment  affirmed,  at  appellant's  cost. 

Filed  Dec.  19, 1893. 

On  Petition  for  a  Rehearing. 

Davis,  C.  J. — The  learned  counsel  for  appellant*  has 
filed  an  earnest  petition  for  a  rehearing.  It  is  not  based 
so  much  on  what  we  said  in  the  original  opinion  as  it  is 
on  what  we  failed  to  decide.  In  the  view  we  take  of  the 
case,  it  is  not  necessary,  in  our  opinion,  to  pass  upon  the 
principal  legal  questions  so  ably  discussed. 

If  it  was  conceded  that  a  contract  was  entered  into  be- 
tween the  parties  in  June,  1891,  for  the  ensuing  year 
beginning  September  19,  1891,  and  that  such  agreement 
was  enforcible,  and  that  appellee,  in  violation  of  this 
agreement,  left  the  service  of  appellant  on  the  7th  of 
October,  1891,  and  if  the  instructions  of  the  court  were 
in  any  respect  erroneous,  we  fail  to  see  on  what  theory 
the  judgment  of  the  court  below  should  be  reversed. 

In  the  first  place,  appellee  testified  that  when  he  spoke 
to  Mr.  Hasselman  relative  to  leaving,  **Mr.  Hassel* 
man  then  said  to  him  (plaintiff)  that  he  did  not  want 
him  (Fry)  in  the  employ  of  the  Hasselman  Printing  Co. 
any  longer,  and  would  not  have  him  under  any  consid- 
eration." 
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Mr.  Hasselman  afterwards  testified  as  a  witness  in  be- 
half of  appellant,  and  we  fail  to  find  in  the  report  of  his 
evidence  any  contradiction  of  the  above  statement.  He 
said:  "I  saw  him  every  day  clear  up  until  a  few  days 
before  the  day  (the  date  of  which  I  do  not  now  remem- 
ber) that  he  notified  me  he  was  going  to  quit,"  but  he 
does  not  intimate  that  he  said  anything  to  appellee  in- 
dicating that  they  desired  him  to  remain. 

In  this  connection,  we  quote  the  following  from  the 
record:  *'That  the  said  defendant,  during  the  year  1891, 
began  to  fall  behind  in  the  payment  of  the  plaintiff's 
weekly  wages  until  there  was  due  and  owing  to  the 
plaintiff,  from  said  defendant,  the  sum  of  one  hundred 
and  sixty-five  dollars  and  fifty  cents  ($165.50),  for  which 
credit  slips  or  due  bills  were  given  by  said  defendant  to 
the  plaintiff,  at  the  times  and  on  the  dates  following: 

''July  1,  1890 $25  00 

''June  3,  1891 67  00 

"Julys,  1891 5  00 

"July  11,  1891 9  00 

"July  18,  18W 10  00 

"July  25,  1891 10  00 

"August  1,  1891 5  00 

^'August  29,  1891 15  00 

"September  26,  1891 7  00 

"October  8,  1891 12  50 


}9 


Appellant's  bookkeeper  testified:  "These  amounts 
were  not  paid  on  the  dates  mentioned  because  we  did  not 
tave  the  money  to  pay  them,"  but  that  the  several 
amounts  were  so  withheld  with  the  consent  of  appellee, 
because  he  desired,  in  this  manner,  to  save  and  accum- 
ulate his  earnings. 

Mr.   Hasselman   testified:     "We   owe    Mr.    Fry   the 


I 
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$165.50,  as  he  claims;  that  is  for  money  due  on  his 
weekly  wages  held  back  by  us  as  he  has  stated." 

The  only  basis  we  have  been  able  to  find  for  any  claim 
for  damages,  grows  out  of  the  following  statement  in  the 
evidence  of  Mr.  Hasselman:  ''Regarding  an  estimate 
of  the  damages  for  Mr.  Fry's  failure  to  remain  with  us 
for  the  year  beginning  September  19,  1891,  and  ending 
September  19,  1892,  the  only  definite  facts  I  can  give 
are  these:  That  although  I  have  tried  in  every  possible 
way  known  to  myself  to  secure  another  man  of  like 
capacity  with  Mr.  Fry,  and  from  that  time  to  this  I  have 
utterly  failed." 

We  do  not  find  any  evidence  in  the  record  tending  to 
prove  that  appellant  incurred  any  increase  of  expenses 
on  account  of  appellee  leaving,  or  that  it  lost  any  work 
or  job-work  of  any  kind.  In  fact,  appellee  testified  that 
when  he  left  "there  was  but  one  piece  of  work  in  the  en- 
graving department  of  the  defendant  company,  that  was 
ready  for  work  and  that  remained  uncompleted,"  and 
that  another  employe  of  the  defendant  was  working 
thereon. 

It  is  not  claimed  that  appellant  was  not  able  to  secure 
other  workmen  of  sufficient  capacity  to  do  the  work, 
without  extra  expense  or  other  loss. 

Without  further  discussion,  it  will  suffice  to  say  that 
if  the  $165.50  was  owing  for  services  rendered  prior  to 
the  beginning  of  the  new  contract,  on  the  19th  of  Sep- 
tember, 1891,  and  if  appellant  sustained  no  damages  on 
account  of  the  subsequent  breach  of  that  contract  in  Oc- 
tober, by  appellee,  appellant  has  not  been  injured. 

It  is  not  necessary,  therefore,  in  this  view  of  the  case, 
to  determine  what  the  rights  of  the  parties  would  have 
been  on  this  appeal  if  it  appeared  that  the  recovery 
against  appellant  had  been  for  work  done  under  that 


NOVEMBER  TERM,  1893.  399 

The  Indiana  Farmers'  live  Stock  Insarance  Company  v.  Bogeman. 

contract,  or  if  it  appeared  that  appellant  had  sustained 
any  damages  on  account  of  the  breach  of  that  contract. 

A  careful  reexamination  of  the  record,  in  the  light  of 
the  argument  of  counsel,  confirms  us  in  the  conclusion 
that  the  result  reached  in  the  original  opinion  is  correct. 

The  petition  for  a  rehearing  is  overruled. 

Filed  March  16, 1894. 


No.  868. 

Thb  Indiana  Farmers'  Live  Stock  Insurance  Com- 
pany V.  Bogeman. 

Insurance. — Polity  Not  a  Valued  One, — Application^  Statement  in  as 
to  Value  Not  Material. — ^Where  an  insarance  policy  is  not  a  valued 
one,  a  statement  in  the  application  as  to  the  valae  of  the  horse 
sought  to  be  insured  is  not  a  material  representation,  the  liability  of 
the  company  being  only  in  proportion  to  the  value  of  the  horse. 

Same. — Warranty  and  Representation  Distinguished. — In  such  case,  the 
statement  as  to  the  value  of  the  horse  must  be  considered  as  a  rep- 
resentation, and  not  a  warranty ;  the  material  difference  between  a 
mere  representation  and  a  warranty  being,  that  warranties  can  not 
be  deviated  from,  whether  material  or  immaterial,  while  represent- 
ations may  be  false,  if  of  an  immaterial  fact,  without  avoiding  the 
policy,  or  if  of  a  material  fact,  an  immaterial  deviation  from  the 
representation  will  not  vitiate  the  policy. 

Dissenting  opinion  by  Gavin,  J. 

From  the  Shelby  Circuit  Court. 

T.  B.  Adams  and  J.  Carter,  for  appellant. 

K.  M.  Hord  and  E.  K.  Adams,  for  appellee. 

Ross,  J. — ^The  appellee  recovered  judgment  in  the 
court  below  in  the  sum  of  $208,  upon  a  policy  of  insur- 
ance issued  to  him  by  appellant  to  indemnify  him  against 
loss  from  death  of  a  horse  designated  in  such  policy  as 
^'Gray  Dick.'' 

Three  errors  are  assigned  in  this  court,  but  the  first 
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and  third  are  specially  withdrawn,  leaving  the  second 
only  to  be  considered,  which  is  that  the  court  erred  in 
sustaining  the  demurrer  to  the  first  paragraph  of  appel- 
I  lant's  answer. 

£  The  question  raised  by  the  answer  is,  whether  or  not 

5;  the  statements  made  by  the  appellee  in  his  application 

¥^  for  insurance  were  warranties,  and  to  what  extent,  if  at 

1:  all,  their  falsity  impaired  the  contract  of  insurance. 

^  In  the  case  of  Indiana  Farmers^  Live  Stock  Ins.  Co,  v. 

^  ♦  Rundell,  Admr.y  7  Ind.  App.  426,  this  court,  in  passing 

^^  upon  the  sufficiency  of  the  statements  contained  in  an  ap- 

1  plication  similar  to  the  one  under  consideration,  says: 

I  ''The  language  used  in  the  application  and  policy  in  this 

fu^  case,  as  hereinafter  shown,  construes  the  statements  in  the 

r:  application  as  representations,  terms  and  conditions,  and 

^  also  seeks  to  construe  them  as  warranties,  and  this  in- 

consistency renders  the  contract  capable  of  two  construc- 
tions, and  requires  the  court  to  give  it  such  a  one  as  will 
be  most  favorable  to  the  assured.  •  •  *  Ti^e  state- 
ments in  the  application  and  policy  in  this  case  can  not 
be  construed  as  warranties." 

Following  this  authority,  the  statement  in  the  appli- 
cation, as  to  the  amount  paid  by  the  appellee  for  the 
horse,  which  it  is  charged  was  false,  must  be  considered 
as  a  representation,  and  not  a  warranty. 

A  false  representation,  however,  of  a  material  fact 
which  induces  the  issuance  of  a  policy  of  insurance,  will 
as  effectually  avoid  the  policy  as  the  breach  of  a  war- 
ranty. The  material  difference  between  a  mere  repre- 
sentation and  a  warranty  is  that  warranties  can  not  be 
deviated  from,  whether  material  or  immaterial,  while 
representations  may  be  false,  if  of  an  immaterial  fact, 
without  avoiding  the  policy,  or  if  of  a  material  fact,  an 
immaterial  deviation  from  the  representation  will  not 
vitiate  the  policy. 
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''Every  representation  is  to  be  deemed  material  which 
there  is  just  reason  to  believe  determined  or  may  have 
determined  the  insurer  to  insure  >  or  influenced  his  esti- 
mate of  the  premium."     Bliss  on  Life  Ins.,  sectioji  48. 

This  leads  to  the  inquiry:  Was  the  statement  made 
by  the  appellee,  as  to  the  amount  he  paid  for  the  horse 
when  he  purchased  it,  material  to  the  risk?  In  other 
words,  was  it  the  statement  of  a  fact  which  induced  the 
appellant  to  accept  the  risk  and  issue  the  policy?  If  it* 
was,  and,  as  alleged  in  the  answer,  such  statement  was 
false,  we  must  hold  the  answer  good. 

Under  the  terms  of  the  policy,  the  amount  for  which 
the  horse  was  insured  was  but  one-half  the  value  of  the 
horse  at  the  time  insured,  such  value  being  fixed  by  the 
appellee,  in  his  application,  at  $400,  the  same  amount 
he  represented  he  paid  for  it.  But  the  policy  provides 
that  if  ''the  insurance  shall  be  found  to  have  been  greater, 
the  company  shall  be  liable  for  no  more  than  this  pro- 
portion." If  this  was  a  valued  policy,  it  is  evident  that 
the  statement  of  the  appellee  as  to  the  value  of  the  horse,- 
and  the  amount  he  paid  for  it,  would  be  material,  but 
the  policy  is  not  a  valued  one,  the  appellant's  liability 
being  only  in  proportion  to  the  value  of  the  animal, 
which  may  be  ascertained  at  any  time.  The  statement, 
therefore,  in  view  of  that  clause  of  the  policy,  was  an 
immaterial  one,  and  there  was  no  error  in  sustaining  the 
demurrer  to  the  answer. 

Judgment  affirmed. 

LoTZ,  J.,  concurs  in  the  result. 

Filed  March  28, 1894. 

Dissenting  Opinion. 

Gavin,  J. — ^The  purchase  of  the  horse  is  shown,  by 
the  application,  to  have  been  in  the  month  preceding 
Vol.  9—26 
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the  issuance  of  the  insurance.     I  am  compelled  id  be- 
lieve that  the  statement  as  to  the  purchase-price  was  one 
which  was  material,  and  which  would  naturally  afiect 
the  disposition  of  the  company  to  accept  the  risk. 
Filed  March  28, 1894. 


No.  1,093. 
Mitchell  et  al.  v,  Johnson. 

B^ECOBD.— Bill  of  Exceptions.— When  not  Part  of  the  Becord.—AppellaU 
Court  Practice,— Whi&tQ  the  transcript  of  the  record,  on  appeal,  con- 
tains what  purports  to  be  a  bill  of  exceptions,  the  entire  bill  of  ex- 
ceptions, including  caption,  conclusion  and  signature  of  the  jud|^, 
covering  eleven  lines  on  one  page  of  the  transcript,  attached  to 
which,  by  fasteners,  is  what  purports  to  be  instructions,  type-writ- 
ten, while  the  transcript  is  written  with  pen  and  ink,  it  not  appear- 
ing that  the  instructions  were  included  in  the  bill  of  exceptions 
when  signed,  and  there  being  no  independent  entry  recital,  or 
statement  showing  the  filing  of  any  bill  of  exceptions, — such  record 
presents  no  question  for  consideration,  where  the  only  question  at- 
tempted to  be  raised  was  in  relation  to  the  instructions. 

From  the  Warren  Circuit  Court. 

W.  P.  Rhodes  and  W.  L.  Rabourn,  for  appellants. 

C.  V,  Mc Adams,  for  appellee. 

Davis,  C.  J. — ^This  was  an  action  by  appellants  against 
appellee,  to  recover  damages  occasioned  by  fire  to  their 
fence  and  growing  timber  by  reason  of  the  alleged  neg- 
ligence of  appellee. 

On  the  first  of  June,  1893,  a  verdict  was  returned  for 
appellee.  On  June  16th,  appellants  filed  a  motion  for  a 
new  trial,  which  was  overruled,  and  appellants  were 
granted  sixty  days  in  which  to  file  a  bill  of  exceptions. 
There  is  no  independent  entry,  recital  or  statement  show- 
ing the  filing  of  any  bill  of  exceptions.  What  purports, 
however,  to  be  a  bill  of  exceptions  is  copied  into  the  rec- 
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ord.  The  entire  bill  of  exceptions,  including  caption, 
conclusion  and  signature  of  the  judge  covers  eleven  lines 
on  one  page  of  the  transcript.  Attached  to  this  part  of 
the  record,  by  fasteners,  is  what  purports  to  be  some  in- 
structions. The  transcript  has  been  written  with  pen 
and  ink,  but  the  instructions  are  type- written.  Whether 
the  instructions  were  included  in  the  bill  ^f  exceptions 
when  signed,  by  a  (here  insert)  reference  thereto,  does 
not  appear. 

The  only  question  discussed  by  counsel  for  appellant 
relate  to  the  instructions.  None  of  the  instructions  are 
referred  to  by  number  in  the  motion  for  a  new  trial. 
No  part  of  the  evidence  is  in  the  record.  There  has  been 
no  effort  to  present  a  reserved  question  of  law  under  sec- 
tion 642,  R.  S,  1894— section  630,  R.  S.  1881. 

Without  prolonging  this  opinion,  it  will  suffice  to  say, 
no  question  is  presented  by  the  record  for  our  consider- 
ation. Qish  V.  Oish,  7  Ind.  App.  104,  34  N.  E.  Rep. 
305;  Patchell  v.  Jaqua,  6  Ind.  App.  70,  33  N.  E.  Rep. 
132;  Evansville,  ete.y  R,  W.  Co.  v.  Lavender,  7  Ind.  App. 
655,  34  N.  E.  Rep.  109;  American ,  etc.,  Ins.  Co.  v.  Sisk, 
9  Ind.  App.  305. 

Judgment  affirmed. 

Filed  March  13, 1894. 


No.  1,278. 

The  City  op  Terrb  Hautk  v.  Blaze. 

Municipal  Corporation.— Oi«y.—4Pl»*oj?rto«to»  of  Land  for  Street. — 
Liability  of  City  for  Damages. — While  it  is  the  duty  of  city  com- 
missioners to  consider  and  determine  what  part  of  the  expenses  in- 
corred  in  opening  a  street  oaght  to  be  paid  out  of  the  general  fund 
of  the  city,  and  to  designate  the  same  in  their  report,  yet  if  the  com- 
mon council  receives  and  approves  the  report  without  such  part  be- 
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ing  designated,  and  orders  the  taking  of  the  property  for  street  par. 
poses,  the  city  thereby  undertakes  the  payment  of  all  damages  and 
expenses  in  excess  of  the  benefits  assessed,  and  the  land-owner  ib 
immediately  entitled  to  the  same. 
Same. — Same. — When  Bights  Become  Vested, — Bight  to  DiseotUinue  Pro- 
ceedings.— In  such  case,  where  the  report  of  the  city  commissionerb 
is  accepted  and  acted  upon  by  the  common  council,  and  the  land  is 
ordered  sold,  the  appropriation  is  consummated,  except  the  pay- 
ment of  damages,  and  the  rights  of  the  parties  become  vested,  and 
the  proceedings  can  not  thereafter  be  discontinued. 

From  the  Vigo  Superior  Court. 

S.  C.  StiTnsorij  A.  M.  Higgins  and  R.  B,  Stimson^  for 
appellant. 

T.  W.  Harper,  L.  D.  Leveque  and  C.  R.  Trowbridge^ 
for  appellee. 

Ross,  J. — ^The  appellee  brought  this  action  against  the 
appellant  to  recover  the  amount  assessed  in  his  favor  as 
damages  for  property  taken  in  a  proceeding  to  open  a 
street  in  the  city  of  Terre  Haute. 

Upon  issues  joined,  there  was  atrial  by  the  court,  and 
a  finding  and  judgment  in  favor  of  the  appellee. 

This  cause  was  appealed  to  the  Supreme  Court  upon 
the  assumption  that  under  the  issues  it  was  necessary 
to  determine  whether  or  not  the  court  below  should  have 
issued  a  mandate  for  the  collection  of  the  benefits  as- 
sessed. The  Supreme  Court  decided  that  question  ad- 
versely to  the  appellant,  and  transferred  the  cause  to  this 
court.  City  of  Terre  Haute  v.  Blake,  136  Ind.  636,  36 
N.  E.  Rep.  422. 

The  first,  second,  third,  fourth,  and  fifth  errrors  as- 
signed call  in  question  the  rulings  of  the  court  on  the 
demurrers  to  the  complaint  and  answers.  The  answer 
filed  by  appellant  is  in  six  paragraphs,  and  inasmuch  as 
many  of  the  questions  presented  arise  on  the  answers,  as 
well  as  the  complaint,  they  will  be  considered  together. 
No  answer  of  general  denial  was  filed',  each  answer  being 
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special.  They  are,  as  insisted  by  counsel  for  appellant  and 
apparently  conceded  by  counsel  for  appellee,  as  follows: 

1st.    Set-off. 

2d  and  4th.  An  abandonment  of  the  proceedings  be- 
fore the  commencement  of  this  action. 

3d.  A  compromise  of  the  controversy  before  the  com- 
mencement of  this  action. 

5th.  In  substance,  that  there  was  no  part  of  the  ex- 
pense of  opening  the  street  assessed  against  the  appel- 
lant, and  that  no  part  of  the  assessments  made  had  been 
collected  by  the  city. 

6th.  In  addition  to  the  facts  contained  in  the  second 
and  fourth  paragraphs,  upon  which  an  abandonment 
was  predicated,  it  was  also  alleged  that  the  city  had  not 
seized  appellee's  property;  neither  had  it  collected  any 
of  the  benefits  assessed  against  others^  or  paid  any  of  the 
damages  assessed. 

Of  these  answers,  the  first  and  third  were  held  good, 
and  the  second,  fourth,  fifth  and  sixth  were  held  bad  on 
demurrer. 

It  is  very  earnestly  insisted  that  as  no  part  of  the  ex- 
pense of  opening  the  street  was  assessed  against  the  ap- 
pellant in  the  report  of  the  city  commissioners,  the  city 
can  not  be  held  liable  for  any  part  of  the  same. 

The  power  to  open  streets  is  conferred  by  statute  upon 
the  common  council  of  the  city,  and  the  manner  of  pro- 
ceeding specially  designated.  Sections  3629-3646,  R. 
S.  1894. 

Under  section  3633,  R.  S.  1894,  it  is  the  duty  of  the 
city  commissioners,  when  the  matter  of  opening  a  street 
has  been  referred  to  them  by  the  common  council,  to  es- 
timate the  benefits  and  damages  to  all  real  estate  which 
will  be  injuriously  or  beneficially  affected  by  the  opening 
of  such  street,  and  to  consider  and  determine  what  part, 
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if  any,  of  the  expense  ought  to  be  paid  out  of  the  gen- 
eral fund  of  the  city. 

While  it  is  the  duty  of  the  city  commissioners  to  con- 
sider and  determine  what  part  of  the  expense  incurred 
in  opening  a  street  ought  to  be  paid  out  of  the  general 
fund  of  the  city,  and  to  designate  the  same  in  their  re- 
port, yet  if  the  common  council  receives  and  approves 
the  report,  without  such  part  being  designated,  and  or- 
ders the  taking  of  the  property  to  be  appropriated,  the 
city  thereby  undertakes  the  payment  of  all  damages  and 
expenses  in  excess  of  the  benefits  assessed.  A  city  has 
no  power  to  appropriate  the  property  of  an  individual  for 
the  purposes  of  a  street,  until  it  has  caused  the  damages  to 
be  assessed  and  tendered  as  provided  by  the  statute. 
*'And  the  principle  is  well  established  in  cases  of  streets 
and  highways,  as  in  cases  of  railroads,  that  the  failure 
to  make  or  tender  due  compensation  to  the  owner  of  land 
for  damages  incurred  by  taking  his  land  for  the  pur- 
poses of  a  road  or  street,  will  justify  relief  by  injunction 
at  the  suit  of  the  property  owner  until  his  damages  are 
properly  adjusted,  or  until  just  compensation  is  made 
therefor."     City  of  New  Albany  v.  White,  100  Ind.  206. 

When  the  commissioners  have  estimated  the  benefits 
and  damages  to  all  the  real  estate  injuriouslj^  or  bene- 
ficially affected,  and  made  report  of  the  same  to  the  com- 
mon council,  it  then  becomes  the  duty  of  the  council  to 
determine  whether  or  not  to  make  the  appropriation  of  the 
real  estate  for  such  improvement.     Section  3637,  supra. 

In  the  case  of  the  City  of  Elkhart  v.  Simonton,  71  Ind. 
7,  the  court  says:  '*The  duties  and  powers  of  the  city- 
commissioners  may  properly  be  likened,  as  it  seems  to 
us,  to  the  powers  and  duties  of  anacf  quod  damnum  jury; 
while  the  report  of  said  cominissioners  resembles  some- 
what a  verdict  of  such  a  jury.  The  report  of  the  city 
commissioners,  in  our  opinion,  has  no  binding  force,  and 
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none  of  the  attributes  of  a  judgment,  until  it  has  been 
acted  upon  by  the  common  council  in  strict  conformity 
with  the  requirements  of  the  statute."  If,  however,  the 
report  of  the  commissioners  is  accepted  and  approved  by 
the  council,  and  an  order  made  for  the  appropriation  of 
the  lands,  the  owners  of  the  lands  so  ordered  taken  are  en- 
titled to  the  damages  assessed,  and  are  not  bound  to  wait 
until  the  street  is  opened  for  travel  or  the  benefits  as- 
sessed are  collected.  City  of  Lafayette  v.  Schultz,  44  Ind. 
97;  Elliott  on  Roads  and  Streets,  p.  209,  and  cases 
cited. 

The  complaint  under  consideration  shows  that  the  re- 
port of  the  city  commissioners,  assessing  damages  in 
favor  of  the  appellee,  was  accepted  and  acted  upon  by 
appellant's  common  council,  and  his  lands  ordered 
taken.  This  was  a  complete  consummation  of  the  ap- 
propriation, except  the  payment  of  the  damages.  By 
this  order,  the  rights  of  the  parties  became  vested. 

As  said  by  the  Supreme  Court,  in  City  of  Lafayette  v. 
Schultz,  mipra:  ''Without  multiplying  authorities,  we 
think  when  the  city  accepted  the  terms  of  the  report  of 
the  commissioners,  it  elected  to  make  the  appropriation 
of  the  real  estate  of  the  appellee  for  the  street  proposed 
in  the  ordinance;  that  the  amount  assessed  to  her  as 
damages  on  account  of  such  appropriation*  was  then  due 
to  her,  and  the  treasurer  of  the  city  should  have  been 
directed  to  tender  it  to  her." 

But  counsel  for  the  appellant  insist  that  the  order  was 
subsequently  revoked;  that  the  city  did  not  take  posses- 
sion of  the  property,  and  did  not  collect  any  of  the  bene- 
fits or  pay  any  of  the  damages  assessed,  which  was  an 
abandonment  of  the  proceedings,  and,  for  that  reason, 
appellee  could  not  recover. 

It  is  well  settled  that  the  right  to  discontinue  proceed- 
ings of  this  character  exists  as  long  as  the  amount  of  the 
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compensation  remains  undetermined,  but  when  once  the 
compensation  has  been  determined,  the  proceedings  can 
not  be  discontinued.  The  mere  making  of  the  estimate 
of  the  benefits  and  damages  by  the  city  commissioners, 
and  reporting  the  same  to  the  common  council,  is  not 
such  a  determination;  but  when  their  report  is  accepted 
and  approved,  by  an  order  making  the  appropriation,  the 
compensation  is  determined.  Elliott  on  Roads  and 
Streets,  supra;  Dillon  on  Munic.  Corp.  (4th  ed.),  sec- 
tion 608;  In  re  Morrow,  56  N.  Y.  144  (154). 

Under  the  statute  authorizing  and  empowering  cities 
to  open  streets,  the  Legislature  anticipated  the  l)enefits 
which  the  general  public  would  derive  therefrom,  hence 
provided,  in  subtance,  that  the  benefits  which  do  not  ac- 
crue to  individual  property  owners,  accrue  to  the  gen- 
eral public,  and  must  be  paid  for  out  of  the  general 
fund. 

The  case  of  Q^^ll\,  City  of  IndianapolUy  124  Ind.  292, 
cited  by  counsel  for  appellant  to  show  that  a  city  can  not 
incur  such  a  liability,  is  not  applicable  to  this  kind  of  a 
case.  That  case  holds  that  in  proceedings  for  the  im- 
provement of  a  street,  the  city,  as  such,  is  not  benefited 
by  the  improvement,  the  benefits  having  been  assessed 
against  the  property-owners,  hence  it  is  not  legally  or 
morally  bound  to  pay  therefor. 

Other  questions  have  been  argued  at  some  length, 
which  we  think  it  unnecessary  to  mention  in  detail,  be- 
lieving them  to  be  but  incidents  to  the  questions  already 
decided. 

There  was  no  error,  either  in  overruling  the  demurrers 
to  the  complaint,  or  in  sustaining  the  demurrers  to  the 
answers. 

Judgment  affirmed. 

Filed  March  30,  1894. 
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No.  1,102. 
Walkup  et  al.  v.  May. 

Special  Verdict. — Essentials. — Necessary  Facts.— Negligence. — Burden 
of  Proof, — Becovery. — A  special  finding  or  verdict  must  contain 
all  the  facts  essential  to  a  recovery,  before  the  party  having 
the  burden  of  proof  can  recover.  And  where  negligence  is  the  gist 
of  the  action,  the  facts  constituting  the  negligence  should  be  found 
in  any  event,  even  where  negligence  as  an  ultimate  inferential  fact 
is  also  found. ' 

From  the  Montgomery  Circuit  Court. 
P.  S.  Kennedy,  S.  C.  Kennedy  and  D.  Kennedy,  for 
appellants. 

M.  D.  White  and  W.  M.  Reeves,  for  appellee. 

Gavin,  J. — ^Appellee  sued  the  appellants  for  damages 
resulting  from  the  negligent  failure  of  appellants'  serv- 
ant to  turn  his  team  to  the  right  when  he  met  appellee 
driving  upon  a  public  highway. 

There  was  a  trial  by  jury,  and  a  special  verdict  on 
which  judgment  was  rendered  in  appellee's  favor. 

The  correctness  of  the  court's  action  upon  the  special 
verdict  is  the  only  question  we  are  called  upon  to  con- 
sider. 

In  order  to  justify  a  recovery  by  the  party  upon  whom 
rests  the  burden  of  proof,  the  special  finding  or  verdict 
must  contain  all  the  facts  essential  to  such  recovery. 

The  verdict  must  find  the  facts  and  not  the  evidence 
merely,  nor  conclusions  of  law,  which,  if  found,  must  be 
disregarded.  Louisville,  etc.,  R.W.  Co.  v.  Costello,  9  Ind. 
App..462,  36  N.  E.  Rep.  299;  Sweetzer  v.  Snodgrasa,  7 
Ind.  App.  609,  34  N.  E.  Rep.  842;  Chicago,  etc.,  R.  W. 
Co.  V.  Burger,  124  Ind.  275;  Hoosier  Stone  Co.  v.  Mc- 
Cain, Admr.,  133  Ind.  231. 

The  law  of  the  road  requires  travelers  in  vehicles  on 
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public  highways  to  keep  to  the  right  when  they  meet, 
and  it  also  requires,  as  a  general  rule,  that  each  should 
give  half  the  road.  R.  S.  1894,  section  6837;  Beach  on 
Con.  Neg.,  sections  282,  283,  and  cases  there  cited;  12 
Am.  &  Eng.  Encyc.  of  Law,  957,  et  seq. 

If  one  negligently  fails  to  give  his  share  of  the  road, 
and  a  collision  and  damage  occurs  thereby,  or  if  damage 
occurs  in  the  effort  to  avoid  a  collision,  he  must  answer 
for  his  negligence.  The  cause  of  action  of  the  party  in- 
jured arises  from  the  negligence  of  the  other,  and,  as  in 
other  actions  for  negligence,  it  is  incumbent  upon  him 
to  prove  negligence  upon  the  defendant's  part  as  the 
proximate  cause  of  the  injury,  and  freedom  from  con- 
tributory negligence  upon  his  own  part.  Parker  v. 
Adams,  12  Met.  415;  Beach  on  Con.  Neg.,  supra;  12 
Am.  &  Eng.  Encyc.  of  Law,  supra,  and  cases  there 
cited. 

Keeping  these  propositions  of  law  in  mind,  we  proceed 
to  examine  the  special  verdict.  From  it  we  learn  that  on 
February  4,  1893,  appellants'  servant,  Sharpe,  was  driv- 
ing an  omnibus  on  Water  street,  in  Crawfordsville,  and 
met  appellee  driving  his  mare  hitched  to  a  small  sleigh, 
and  going  in  the  opposite  direction;  **that  said  Sharpe 
was  driving  said  omnibus  in  a  careless  and  negligent 
manner,  and  said  Sharpe  negligently  failed  and  refused  to 
turn  to  the  right,  or  to  give  plaintiff  one-half  of  said 
street;"  that,  to  avoid  a  collision,  appellee  was  compelled 
to  give  more  than  half  the  road  and  get  out  of  the  beaten 
track  and  upon  the  slanting  side  of  the  road,  when  his 
sleigh,  without  any  fault  or  negligence  upon  his  part, 
slid  into  a  ditch,  whereby  his  sleigh  was  overturned  and 
certain  damage  resulted;  that  at  the  point  where  the 
teams  passed  one  another,  the  street  upon  Sharpens  right 
was  level  for  a  distance  of  fifteen  feet  .from  the  traveled 
roadway;  that  Sharpe   failed  to  give  any  of  the  road; 
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that  there  was  an  electric  light  about  forty  yards  from 
the  place,  which  was  lighted;  that  Sharpe  was  driving 
in  a  trot,  and  both  parties  were  familiar  with  the  sur- 
roundings and  condition  of  the  street;  that  all  of  the 
damage  ''was  caused  by  the  carelessness  and  negligence 
of  said  Sharpe,  and  without  any  fault  or  negligence  on 
the  part  of  plaintiff." 

This  is  all  of  the  finding  which  in  any  manner  throws 
light  upon  the  conduct  of  appellants  or  their  servant. 

From  these  facts,  we  are  unable  to  see  how  an  infer- 
ence of  negligence  can  be  drawn  against  appellants. 
Their  driver  had  certainly  the  right  to  drive  his  omnibus 
along  the  street,  in  the  traveled  way,  in  a  trot;  nor  was 
he  under  any  obligation  to  turn  aside  unless  the  presence 
of  appellee  upon  the  road  was  known  to  him,  or  ought 
to  have  been  known.  The  verdict  does  not  show  how  far 
the  parties  had  traveled  upon  this  street  in  either  direction. 
For  aught  that  appears,  appellee  may  have  turned  into 
it  the  instant  before  the  parties  met.  It  does  not  show 
that  Sharpe  saw  appellee  before  the  accident,  nor  in  time 
to  have  turned  out  for  him.  Neither  does  it  appear  that 
it  was  light  enough  for  him  to  see  him,  nor  that  he  was 
not  on  the  lookout.  It  is  true  an  electric  light  was 
lighted  forty  rods  away,  but  whether  its  light  reached 
this  place,  does  not  appear.  It  may  have  been  obstructed 
by  trees,  or  around  the  corner,  so  far  as  the  verdict 
shows.  In  the  facts  found,  there  is  absolutely  nothing 
to  show  that  Sharpe  was  apprised  of  appellee's  approach, 
or  could  have  learned  of  it  in  time  to  have  avoided  the 
accident.  The  statement  that  Sharpe  was  driving  in  a 
''negligent''  manner,  and  "negligently"  failed  to  turn 
out,  can  not  supply  the  want  of  the  facts  showing  negli- 
gence.    Chicago,  etc.,  R.  W.  Co.  v.  Burger,  supra. 

In  Pittsburgh,  etc.,  R.  R.  Co.  v.  Spencer,  98  Ind.  186, 
it  is  said:     "It  is  not  suflBcient  to  state  facts  not  in  them- 
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selves  constituting  negligence,  and  then  by  an  epithet 
or  conclusion  of  law  characterize  them  as  negligent, 
but  the  facts  must  be  so  stated  as  to  afford  the  court 
grounds  for  adjudging  that  the  law  is  that  they  do  con- 
stitute negligence/* 

In  Cincinnati  J  etc.,  R.  R.  Co.  v.  GrameSy  136  Ind. 
39,  34  N.  E.  Rep.  714  (718),  Judge  Coffey  says,  of 
this  and  another  case:  "The  two  first  cases  hold,  and 
we  think  correctly,  that  a  general  statement  of  the  jury, 
in  a  special  verdict,  to  the  effect  that  a  particular  act 
was  or  was  not  negligent,  is  the  statement  of  a  mere  con- 
clusion, and  will  be  ignored  by  the  court." 

The  Supreme  Court,  in  that  decision,  recognize  that 
there  are  cases  where  it  is  the  province  of  the  jury  to 
determine  the  question  of  negligence  as  an  ultimate  in- 
ferential fact,  this  right  existing  where  the  facts  are  such 
as  that  different  conclusions  may  reasonably  be  drawn 
from  them.  Louisville,  etc.,  R.  W.  Co.  v.  Costello,  su- 
pra. 

It  is,  however,  in  such  cases,  essential  that  the  jury 
should  set  out  in  their  verdict  both  the  primary  and  the 
final  inferential  facts  in  order  that  the  court  may  de- 
termine whether  or  not  different  conclusions  may  rea- 
sonably be  drawn  from  the  primary  facts. 

Since  it  is  our  conclusion  that  no  negligence  is  found 
against  appellants,  it  is  unnecessary  that  we  should  take 
up  in  detail  the  findings  upon  the  subject  of  contributory 
negligence.  The  rules  which  are  laid  down  as  govern- 
ing the  question  of  negligence  apply  equally  to  that  of 
contributory  negligence.  The  same  care  should  be  ob- 
served in  seeing  that  the  facts  are  fully  set  forth,  so  that 
if  negligence  or  want  of  negligence  is  found  as  an  in- 
ferential fact,  this  court  may  know  the  basis  upon  which 
such  finding  rests. 

We  are  unable  to  see  that  the  cases  of   Terre  Haute, 
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etc.,  R.  R,  Co.  V.  Brunker,  128  Ind.  542,  and  Conner  v. 
Citizens'  Street  R.  W.  Co.,  105  Ind.  62,  lend  any  sub- 
stantial aid  to  appellee ^s  position. 

Whether  or  not  appellee  was  guilty  of  contributory 
negligence,  would  depend  largely  upon  his  distance  from 
Sharpe  when  he  discovered  that  he  was  not  going  to  turn 
out. 

The  judgment  is  reversed,  with  instructions  to  the 
trial  court  to  sustain  a  motion  for  a  new  trial  by  appel- 
lants. 

Ross,  J.,  concurs  in  the  result. 

Filed  March  16, 1894. 


No.  1,092. 

Haines  v.  Porch. 


Appellate  Coubt  Pbacticb. — Questions  Depending  on  the  Weight  of  the 
Evidence. — ^The  appellate  tribunal  will  not  determine  questions  aris- 
ing on  the  weight  of  the  evidence. 

From  the  Warren  Circuit  Court. 

W.  P.  Rhodes  and  W.  L.  Rabourn,  for  appellant. 

C.  V.  Mc Adams,  for  appellee. 

Davis,  C.  J. — In  the  third  paragraph  of  his  com- 
plaint,  appellant  alleged  that  in  1889,  in  a  settlement  of  a 
partnership  business  between  them,  there  was  due  and 
owing  to  appellant  from  appellee  $4,320.46,  which,  on 
account  of  the  mutual  mistake  of  the  parties,  was  settled 
for  $3,000,  whereby  a  mistake  was  made  against  appel- 
lant in  the  sum  of  $1,320.46. 

In  the  sixth  paragraph  of  answer  appellee  avers  that 
at  the  time  of  said  settlement  all  matters  in  difference 
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between  them  were  fully  settled;  that  appellee  turned 
over  to  appellant  all  his  interest  in  the  partnership  assets; 
that  there  was  then  growing  out  of  said  partnership, 
and  certain  individual  transactions^  a  sum  in  excess  of 
$3,000  found  to  be  owing  from  appellee  to  appellant,  and 
that  in  consideration  of  extra  work  performed  by  him 
during  the  partnership,  and  a  certain  agreement,  by  the 
terms  of  which  appellee  remained  in  the  service  of  ap- 
lant  during  the  ensuing  year,  he  executed  his  note  to 
appellant  for  $3,000,  in  full  and  final  settlement  of  all 
said  matters  in  difference  between  them,  to  the  satisfac- 
tion of  appellant;  and  that  there  was  no  mistake  in  the 
settlement. 

We  have  not  referred  to  all  the  pleadings,  and  have 
only  called  attention  to  so  much  of  the  substance  of  the 
complaint  and  answer  as  is  necessary  for  the  considera- 
tion of  the  questions  discussed.  The  only  questions 
which  arise  on  this  appeal  are  predicated  on  the  action 
of  the  trial  court  in  overruling  appellant's  demurrer  to 
the  sixth  paragraph  of  appellee's  answer  to  the  third 
paragraph  of  the  complaint,  and  in  overruling  appel- 
lant's motion  for  a  new  trial. 

The  record  sustains  the  contention  of  counsel  for  ap- 
pellee, that  there  was  no  exception  reserved  to  the  ruling 
of  the  court  on  this  demurrer,  and,  therefore,  no  objec- 
tion can  be  taken  here  to  the  same. 

It  is  also  contended  by  counsel  for  appellee,  that  the 
evidence  is  not  in  the  record.  We  will  not  stop  to  ex- 
amine this  question,  but  will  content  ourselves  by  say- 
ing there  is  evidence,  if  in  the  record,  tending  to  sustain 
the  finding  and  judgment  of  the  trial  court. 

Counsel  for  appellant  say:  "It  is  not  even  claimed 
by  the  defendant,  that  the  note  for  $3,000  represented  the 
true  amount  due  Haines,  but,  in  fact,  admits  that  it  was 
considerably  more  than  that  sum.     And  the  only  ex- 
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planation  he  gives  in  accounting  for  it  is  that  Haines 
agreed  that  he  might  keep  it  to  reimburse  him  for  work 
he  had  done  in  the  mill,  and  to  retain  him  in  the  busi- 
ness for  another  year." 

Counsel  for  appellant  contend  that  the  burden  of  the 
issue  tendered  by  the  answer  was  upon  appellee;  that 
the  explanation  made  by  appellee  is  weak  and  unreason- 
able, and  that  as  the  parties  stood  upon  an  equal  footing 
as  witnesses  before  the  court,  this  court  should  examine 
the  evidence,  uninfluenced  by  the  ruling  of  the  trial  court, 
and  reverse  the  judgment. 

It  is  not  necessary  for  us  to  express  an  opinion  as  to 
the  weight  of  the  evidence  or  as  to  the  merits  of  the  con- 
troversy. 

We  will  content  ourselves  by  citing  a  few  decisions  of 
the  Supreme  and  Appellate  Courts  in  which  the  duties 
of  the  trial  court  and  Appellate  Court  with  reference  to 
the  questions  arising  on  the  weight  of  the  evidence  are 
considered.  Christy  v.  HolmeSy  57  Ind.  314;  Fort  Wayne, 
etc.y  R.  R,  Co.  V.  Husselman,  65  Ind.  73;  Hammond  & 
Co.  V.  Schweitzer,  112  Ind.  246;  Continental  Life  Ins, 
Co,  V.  Yung,  113  Ind.  159;  later  v.  Bland,  117  Ind.  457; 
First  Natn  Bank  v.  Williams,  4  Ind.  App.  501,  31  N.  E. 
Rep.  370;  Zimmerman  v.  Snyder,  6  Ind.  App.  178,  33 
N.  E.  Rep.  218;  Mason  v.  Douglas,  6  Ind.  App.  558,  33 
N.  E.  Rep.  1010. 

We  find  no  error  in  the  record. 

Judgment  affirmed. 

Filed  Mar.  30, 1894. 
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.       No.  1,271. 
Merrill  v.  Pepperdinb. 

Dehurbbb. — Sufficiency  of. — Overruling  of, — Ambiguity. — Where  a  de- 
murrer is  of  the  following  tenor:  "The  defendant  herein  demurs 
generally  to  the  plaintiff's  complaint,  and  to  each  paragraph  there- 
of separately,  and  for  caase  of  demurrer  says  that  the  same  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  against  this  de- 
fendant," such  demurrer  is  ambiguous,  and  there  was  no  error 
committed  in  overruling  the  same. 

Sauik.— Construction  of — Statute  Construed. — Pleading. — The  provis- 
ions of  section  379,  R.  S.  1894,  relating  to  the  construction  of  plead- 
ings, do  not  apply  to  demurrers. 

Evidence. — Malpractice.— Intoxication. -Ses  Chstas, — In  an  action  for 
malpractice,  evidence  as  to  whether  the  defendant  was  intoxicated 
when  he  performed  the  services  complained  of  is  admissible  as 
part  of  the  res  gestce. 

From  the  Porter  Circuit  Court. 

C.  F,  Griffin,  J.  G.  Ibach  and  E.  D,  CrumpacJcer ,  for 
appellant. 
N,  L.  Agnew  and  D.  E.  Kelly,  for  appellee. 

LoTZ,  J. — This  action  was  brought  by  the  appellee 
against  the  appellant,  to  recover  damages  for  alleged 
malpractice. 

The  complaint  is  in  three  paragraphs,  and  each  charges 
in  general,  that  the  appellant  was  a  physician  and  sur- 
geon in  the  city  of  Hammond;  that  appellee  had  one  of 
his  legs  broken,  and  employed  the  appellant  to  reduce 
the  fracture  and  treat  it  until  cured;  that  appellant  per- 
formed his  duties  so  unskillfuUy  and  negligently  as  to 
cause  the  appellee  to  become  permanently  crippled  and 
disabled  from  pursuing  his  usual  vocation.  A  demur- 
rer was  filed  to  the  complaint  and  overruled. 

The  appellant  answered;  the  cause  was  submitted  to  a 
jury  and  resulted  in  a  verdict  in  favor  of  the  appellee  tor 
$1,100,  upon  which  judgment  was  rendered.     The  only 
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assignments  of  error  discussed  by  appellant's  counsel  are 
the  second  and  fourth. 

The  second  assignment  is  as  follows:  ''The  court 
€rred  in  overruling  the  demurrer  to  the  complaint  gen- 
erally, and  to  each  paragraph  separately." 

The  fourth  is:  *'The  court  erred  in  overruling  the 
motion  for  a  new  trial/' 

The  record  before  us  does  not  affirmatively  disclose 
upon  which  paragraph  of  the  complaint  the  judgment  is 
founded.  The  first  and  third  paragraphs  are  seemingly 
predicated  upon  the  negligence  of  the  appellant  in  fail- 
ing to  perform  properly  the  duties  resting  upon  him  as 
such  physician  and  surgeon,  while  the  second  paragraph 
is  seemingly  predicated  upon  the  breach  of  a  contract  in 
failing  to  perform  such  services  as  agreed  upon. 

The  sufficiency  of  the  second  paragraph  is  not  seri- 
ously questioned,  and  we  think  it  is  good.  Appellant 
asserts  that  the  demurrer  filed  to  the  complaint  is  di- 
rected to  each  paragraph  thereof  separately;  that  the  first 
and  third  paragraphs  are  fatally  defective  for  want  of 
averments  which  negative  contributory  negligence  on 
the  part  of  the  plaintiff;  that  as  it  does  not  affirmatively 
appear  upon  which  paragraph  the  judgment  rests,  it 
was  reversible  error  to  overrule  the  demurrer  to  each 
paragraph.  These  positions  are  maintained  with  much 
skill  and  learning  by  appellant's  counsel,  and  if  found 
true  will  result  in  a  reversal  of  the  judgment.  Appel- 
lee's counsel  meet  these  contentions  by  denying  that  the 
demurrer  is  a  several  demurrer  to  each  paragraph,  but 
assert  that  it  is  a  general  demurrer  directed  to  the  com- 
plaint as  an  entirety,  and  that  if  any  one  paragraph  was 
sufficient  the  demurrer  was  properly  overruled. 

The  demurrer  is  in  these  words:  ''The  defendant 
herein  demurs  generally  to  the  plaintiff's  complaint  and 
Vol.  9—27 
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to  each  paragraph  thereof  separately,  and  for  cause  of 
demurrer  says  that  the  same  does  not  state  facts  suffi* 
cient  to  constitute  a  cause  of  action  against  this  defend- 
ant." 

Considerable  confusion  exists  in  the  decisions  of  the 
appellate  courts  of  this  State,  as  to  when  a  demurrer  is 
joint  or  general  or  separate. 

The  appellant  relies  chiefly  upon  the  case  of  Terre 
Haute,  etc.,  R.  R.  Co.  v.  Sherwood,  132  Ind.  129.  The 
form  of  the  demurrer  in  that  case  was  as  follows:  "Come 
now  the  defendants  and  demur  severally  to  each  para- 
graph of  the  complaint  as  amended,  because  the  same 
does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion against  defendants." 

In  speaking  of  this  demurrer  the  court  said:  '*We 
regard  the  demurrer  as  a  several  one  addressed  to  each 
paragraph  of  the  complaint.  The  demurrer  employs  the 
term  'severally'  as  directed  against  each  paragraph, 
and  the  words  *the  same'  must  be  regarded  as  referring 
to  each  paragraph,  and  not  to  the  entire  complaint." 

The  appellee  relies  chiefly  on  the  case  of  Baker,  Guar,, 
v.  Groves,  1  Ind.  App.  522. 

The  form  of  the  demurrer  there  was  in  these  words: 
**The  defendant,  in  the  above  entitled  cause,  demurs  sev- 
erally to  the  several  paragraphs  of  plaintiff's  complaint, 
for  the  reason  that  said  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action." 

This  court  said:  "The  demurrer  to  the  complaint  is 
practically  joint,  and  not  several,  because  it  is  an  entire 
complaint,  consisting  of  several  paragraphs,  which  is 
said  not  to  state  facts  sufficient  to  constitute  a  cause  of 
action." 

In  Silvers  v.  Junction  R,  R,  Co.,  43  Ind.  434,  the  forms 
of  demurrers  were  considered  at  great  length,  and  it  was 
held  that  a  demurrer  in  this  form:     "Now  comes  the  de- 
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fendants  *  ♦  ♦  and  demur  to  the  second,  third,  and 
fourth  paragraphs  of  plaintiff's  reply  to  defendant's  answer 
upon  the  following  grounds."  (The  cause  of  demurrer 
then  being  stated  separately  to  each  paragraph.)  This 
was  decided  to  be  a  joint  and  not  a  several  demurrer. 

In  Stribling  v.  Brougher,  79  Ind.  328  (333),  the  court, 
in  speaking  of  the  form  of  demurrer,  said:  "In  support 
of  his  position  counsel  has  cited  a  number  of  cases  in 
this  court,  in  several  of  which  demurrers,  very  similar  in 
form  to  the  demurrer  in  this  case,  were  held  insufficient; 
but  these  rulings  do  not  meet  with  our  approval,  and  we 
can  not  follow  them." 

The  cases  that  are  disapproved  are  not  referred  to  by 
their  title,  and  we  are  not  able  to  determine  what  ones 
fall  under  the  ban  of  the  court's  disapproval. 

In  Terre  Haute,  etc.,  R,  R,  Co.  v.  Sherwood,  supra,  it 
was  further  stated  that  ''The  language  employed  in  the 
demurrer  before  us  is  different  from  that  used  in  Baker 
V.  Groves,  1  Ind.  App.  522,  and  the  cases  are,  therefore, 
to  be  discriminated.  The  case  referred  to  goes  quite  as 
far  as  the  authorities  warrant,  and  we  are  not  willing  to 
extend  its  doctrine." 

We  think  it  apparent  that  no  fixed  rule  can  be  laid 
down  by  which  a  demurrer  may  be  determined  to  be 
either  joint  or  several,  or  general  or  separate,  but  each 
demurrer  must  depend  upon  its  own  phraseology.  To 
demur  is  to  interpose  an  objection  which  raises  an  issue 
of  law.  An  objection  may  be  made  to  a  complaint  in  its 
entirety,  or  it  may  be  made  to  it  in  its  separate  and  dis- 
tinct parts.  When  a  complaint  consists  of  several  para- 
graphs, and  a  demurrer  is  directed  to  it  as  a  whole,  such 
demurrer  is  a  joint  or  general  demurrer  to  the  complaint, 
but  if  a  demurrer  be  directed  against  its  distinct  parts, 
or  separate  paragraphs,  such  demurrer  is  a  separate  de- 
murrer to  each  paragraph.     A  demurrer  may  be  both 


\ 
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joint  and  several,  as  applied  to  the  parties  demurring;  for 
the  parties  may  assail  the  complaint  collectively  or  in- 
dividually, or  collectively  and  individually.  The  words 
** joint''  and  ''general"  import  unity;  while  the  word 
* 'separate''  implies  division  and  distribution.  The 
demurrer  under  consideration  is  either  joint  or  sev- 
eral. The  language  of  the  demurrer  is  ambiguous. 
It  is  in  terms  addressed  to  the  whole  complaint  generally, 
and  then  the  effort  is  to  direct  it  to  each  paragraph  sep- 
arately. 

The  antecedent  of  the  words  "the  same"  is  uncertain. 
It  is  possible  to  construe  the  language  of  the  demurrer 
so  that  the  antecedent  of  "the  same"  may  be  complaint; 
and  it  is  possible  to  so  construe  it  that  the  antecedent 
may  be  each  paragraph.  Either  of  these  constructions 
seems  equally  plausible.  The  general  rule  is  that  plead- 
ings should  be  liberally  construed,  so  far  as  matters  of 
form  are  concerned;  but  this  rule  does  not  dispense  with 
the  necessity  of  properly  pleading  the  facts  which  con- 
stitute the  cause  of  action  or  defense.  And  where  a 
pleading  is  so  doubtful  or  ambiguous  in  its  allegations 
of  fact  as  to  enable  the  party  pleading  to  throw  upon  his 
adversary  the  hazard  of  correctly  interpreting  their 
meaning,  and  the  pleading  is  reasonably  susceptible  of 
two  or  more  constructions,  that  should  be  adopted  which 
is  the  most  unfavorable  to  the  pleader.  State,  ex  rel.y  v. 
Casteel,  And,,  110  Ind.  174  (187);  section  379,  R.  S. 
1894. 

Although  our  statute  (section  340,  R.  S.  1894,)  de- 
nominates a  demurrer  as  a  pleading,  yet,  strictly  speak- 
ing, a  demurrer  is  not  a  pleading.  In  the  common  law 
practice,  a  plea  is  the  defendant's  answer  to  the  merits 
of  the  declaration,  as  opposed  to  a  demurrer.  And  to 
plead  is  to  make  allegations  of  fact  which  follow  and 
oppose  the  allegations  in  the  declaration.     It  is  in  this 
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,  _^  >  ^ 

sense  that  ''plea'*  and  *'to  plead"  are  now  generally  un-  ■^ 

derstood.     Anderson's  Law  Die.  j? 

The  word  ''pleading/'  in  its  broadest  sense,  includes  .^ 

all  proceedings  from  the  complaint  until  issue  is  joined,  *f 

but  in  its  most  limited  sense  it  means  the  defendant's  !^ 

answer  to  the  complaint.  - 

The  liberality  provided  for  in   the    construction    of  ^ 

pleadings  by  section  379,  supra,  does  not,  in  our  judg-  ":: 

ment,  extend  to  demurrers.     It  is  the  "allegations"  that  ; 

"shall  be  liberally  construed."  An  "allegation,"  as 
that  term  is  used  in  pleading,  is  the  statement  of  what  'j 

one  can  prove,  the  positive  assertion  of  a  fact.  It  is  not 
the  office  of  a  demurrer  to  allege  facts.  The  form  of  the 
demurrer  in  this  case  is  the  act  of  the  appellant.  The 
demurrer  is  ambiguous  and  uncertain.  It  is  the  appel- 
lant who  seeks  to  overthrow  the  judgment.  To  accom- 
plish his  purpose,  he  must  point  out  its  defect  and  assail 
it  in  some  definite  and  specific  manner.  This  the  de- 
murrer and  the  assignment  of  error  based  upon  it  fail 
to  do. 

On  the  trial  of  the  cause,  the  court  permitted  the  ap- 
pellee to  show  by  himself,  and  other  witnesses,  the  con- 
dition of  the  appellant  as  to  being  intoxicated  and  as  to  ' 
his  appearance  at  the  time  the  services  were  being  per- 
formed. These  rulings  were  assigned  as  causes  for  a 
new  trial.  There  was  no  error  in  admitting  this  evi- 
dence, as  the  condition  of  the  appellant  in  performing 
the  service  was  a  part  of  the  res  gestse. 

Judgment  affirmed,  at  costs  of  appellant. 

illed  Mar.  30,  1894. 
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No.  1,122. 

The  Terre  Haute  Street  Railway  Company  v.  Tap- 
penbeck. 

jDiijNTRiBUTOBY  NsGLiaBNCE. — Actioti  by  Parent  for  Death  of  Child.— 
When  Child  is  a  Sui  Juris, — Complaint y  Sufficiency  of — Law  and  Fact. 
— Care. — Presumption. — In  an  action  by  a  father  for  damages  for  the 
death  of  his  child  which  was  nine  years  of  age,  the  general  aver- 
ment in  the  complaint  that  the  parents  were  free  from  contribatory 
fault  does  not  include  the  averment  that  the  child  was  also  fiee 
from  contributing  thereto ;  and  in  the  complaint,  in  such  case,  it 
was  necessary  to  aver  that  the  injury  from  which  the  child's  death 
resulted  was  not  caused  by  any  fault  on  its  part ;  for  it  can  not  be 
conclusively  presumed  as  a  matter  of  law,  of  a  child  of  such  af^, 
that  it  is  incapable  of  contributory  negligence,  and  as  some  degree 
of  care  may  be  required  of  a  child  of  such  age,  the  degree  of  care  in 
a  given  case  is  a  question  of  fact  for  the  jury. 

Prom  the  Vigo  Circuit  Court. 

8.  B.  Davis,  J.  C.  Robinson  and  8.  M.  Reynolds,  for 
appellant. 

W.  H.  8oale,  8.  R.  Hamill  and  J.  N.  Pierce,  for  ap- 
pellee. 

Davis,  C.  J. — ^This  was  an  action  instituted  by  appel- 
lee to  recover  damages  for  the  death  of  his  son  *'one 
William  Tappenbeck,  a  minor,  under  the  age  of  twenty- 
one  years,  to  wit,  of  the  age  of  nine  years, '*  which  was 
caused,  as  alleged,  by  reason  of  the  negligence  of  appel- 
lant, **  without  the  fault  or  negligence  of  this  plaintiff 
or  the  parents  of  him,  the  said  William." 

There  is  no  averment  in  the  complaint  that  said  Will- 
iam was  without  fault  or  negligence  on  his  part.  Neither 
are  facts  stated  therein  showing  that  he  was  not  guilty 
of  any  negligence  at  the  time  of  the  accident. 

The  appellee  recovered  judgment  in  the  court  below. 

The  first  question  discussed  by  counsel  for  appellant 
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in  this  court  brings  in  review  the  action  of  the  trial  court 
in  overruling  the  demurrer  to  the  complaint. 

The  objection  urged  against  the  complaint  is  that  it 
fails  to  aver,  as  before  suggested,  that  the  injury  and 
death  of  appellee's  son  was  not  contributed  to  by  the 
negligence  of  the  deceased. 

The  general  rule  in  relation  to  the  effect  of  contribu- 
tory negligence  on  the  parent  or  child  in  such  cases  is . 
stated  by  Messrs.  Shearman  and  Redfield,  as  follows:       \ 

''When  a  parent  or  master  sues,  for  his  own  benefit, 
to    recover  damages  for   the   technical  loss  of  service 
caused  to  him  by  the  injury  of  a  child  or  servant,  the 
contributory  negligence  of  the  actual  plaintiff,  or  his 
agent,  is,  of  course,  a  good  defense,  and  in  such  an  ac- 
tion any  contributory  negligence  of  the  child  or  servant 
which  would  suffice  to  bar  an  action  brought  in  his  \ 
name,  will  also  preclude  a  recovery  by  the  parent  or  1 
master."     Section  71,  Shear.  &  Red.  on  Law  of  Neg.  i 
(4th  ed). 

The  general  rule  in  this  State  is  that  in  an  action  to 
recover  damages  on  account  of  the  death  of  one  caused 
by  the  negligence  of  another  it  is  incumbent  on  the 
plaintiff  to  aver  and  prove  that  the  intestate  was  without 
contributory  fault  on  his  part.  Pennsylvania  Co.  v. 
O'Shaughnessy,  Admr.,  122  Ind.  588;  Lyons  v.  Terre 
Havie,  etc.y  R.  R.  Co.,  101  Ind.  419;  Cincinnati,  etc.,  R. 
W.  Co.  V.  Hiltzhauer,  99  Ind.  486;  Williams  v.  Moray, 
74  Ind.  25;  Louisville,  etc.,  R,  W.  Co.  v.  Boland,  53  Ind. 
398;  Pennsylvania  Co.  v.  Gallentine,  77  Ind.  322. 

Does  the  foregoing  rule  apply  to  this  class  of  cases? 

In  this  connection  it  is  necessary  to  consider  what  in- 
fants are  non  sui  juris. 

Mr.  Beach  says: 

"Infants,  also,  it  may  be  said,  in  general,  belong  to 
this  class,  but  not  all  infants,  very  evidently.     It  is  a 
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question  of  capacity,  and  it  has  been  found  a  very  diflSi- 
cult  question,  and  has  been,  in  many  courts,  a  very  fruit- 
ful source  of  controversy,  as  to  what  age  is  suflScient  to 
constitute  an  infant  sui  juris.  Unless  the  child  is  ex- 
ceedingly young  it  is  usually  left  to  the  jury  to  deter- 
mine the  measure  of  care  required  of  the  particular  child 
in  the  actual  circumstances  of  the  case.  Where  there  is 
no  doubt  as  to  the  capacity  of  the  child,  at  one  extreme 
or  the  other,  to  avoid  danger,  the  court  will  decide  it  as 
a  matter  of  law.  Thus,  courts  have  held,  as  a  matter  of 
law,  children  of  various  ages  from  one  year  and  five 
months  to  seven  years  non  sui  juris,''  Section  117, 
Beach  on  Cont.  Neg.  (2d  ed.);  section  73,  Shear,  and 
Red.  on  Cont.  Neg.  See,  also,  Central  Tnist  Co.  v. 
Wabash,  etc,,  R.  W.  Co.,  31  Fed.  Rep.  246;  O'Flahertyy. 
Union  R.  W,  Co,,  45  Mo.  70;  Mangam  v.  Brooklyn  R,  R, 
Co.,  38  N.  Y.  455;  Pittsburgh,  etc,,  R,  W.  Co,  v.  Caldwell, 
74  Pa.  St.  42i;  North  Pa.  R.  R,  Co.  v.  Mahoney,  57  Pa. 
St.  187;  McOarry  v.  Loomis,  63  N.  Y.  104;  Lehman  v.  City 
of  Brooklyn,  29  Barb.  234;  McLain  v.  Van  Zandt,  7  J.  & 
S.  (N.  Y.)  347;  Gavin  v.  City  of  Chicago,  97  111.  66; 
Bay  Shore  R.  R.  Co,  v.  Harris,  67  Ala.  6. 

In  this  State  it  is  held  necessary,  in  actions  in  behalf 
of  infants  of  tender  years  to  recover  damages  on  account 
of  injuries  sustained  by  them  through  the  negligence  of 
another,  to  aver  that  there  was  no  negligence  contribut- 
ing thereto  on  the  part  of  the  infant  who  prosecutes  such 
suit.  Higgins  v.  Jeffcrsonville,  etc.,  R.  R,  Co,,  52  Ind. 
110;  Hathaway  v.  Toledo,  etc.,  R.  W.  Co.,  46  Ind.  25. 

These  decisions  are  based  on  the  proposition  that  when 
a  child  is  so  young  as  not  to  be  sui  juris  the  negligence 
of  his  custodians  is  to  be  imputed  to  the  child,  and, 
therefore,  the  general  averment,  in  such  cases,  that  the 
injured  child  was  without  fault  is  sufficient  to  negative 
the  imputed  negligence  of  the  parent  or  custodian.     See 


NOVEMBER  TERM,  1893.  425 


The  Terre  Haute  Street  Railway  Company  v.  Tappenbeck. 

section  74,  Shear,  and  Red.,  supra;  sections  116,  118, 
119,  and  122,  Beach,  supra. 

It  is  now  settled  by  the  overwhelming  weight  of  au- 
thority, that  a  child  is  held,  so  far  as  he 'is  personally 
concerned,  only  to  the  exercise  of  such  degree  of  care  and 
discretion  as  is  reasonably  to  be  expected  from  children 
of  his  age.  Section  73,  Shear,  and  Red.,  supra;  In- 
dianapolis, etc.,  R.W.  Co.  V.  Pitzer,  109  Ind.  179. 

In  the  following  cases  in  our  own  State,  which  were 
actions  prosecuted  by  fathers  for  damages  on  account  of 
the  death  of  their  children  ranging  in  ages  from  two 
years  to  seven  years  and  two  months,  caused  by  the  neg- 
ligence of  others,  it  was  held  that  it  was  not  necessary  to 
aver  that  the  child  was  free  from  fault.  Jeifersonville, 
etc.,  R.  R.  Co.  V.  Bowen,  49  Ind.  154;  Evansville,  etc., 
R.  R.  Co.  V.  Wolf,  59  Ind.  89;  Pittsburgh,  etc.,  R.W.  Co. 
V.  Vining^sAdmr.,211iiA.  513;  Indianapolis,  etc.,R.  W. 
Co.  y.  Pitzer,  supra. 

Whether  the  rule  referred  to  imputing  the  negligence 
of  the  parent  to  the  child  in  actions  prosecuted  for  and 
in  behalf  of  the  child  is  a  just  or  unjust  rule,  and 
whether  it  is  supported  or  condemned  by  the  weight  of 
authority,  we  are  not  required  in  this  action  to  deter- 
mine. 

The  question  which  confronts  us  is,  whether  an  action 
by  a  father  for  damages  sustained  by  him  on  account  of 
the  death  of  a  son  of  the  age  of  nine  years,  caused  by  the 
negligence  of  another,  the  general  averment  that  the 
parents  were  free  from  contributory  fault  includes  the 
averment  that  the  child  was  also  free  from  fault  con- 
tributing thereto. 

A  great  many  cases  support  the  proposition  that  a  boy 
nine  years  of  age,  when  it  does  not  appear  that  he  was 
in  any  respect  deficient  or  incompetent,  is  sui  juris,  and 
is  bound  to  exercise  that  degree  of  care  which  can  rea- 
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sonably  be  expected  of  one  of  his  age;  that  it  is  error  in 
such  case  to  hold  as  matter  of  law  that  he  is  non  9ui 
juris;  that  the  jury  must  be  allowed  in  such  case  to 
pass  upon  the  question  of  contributory  negligence,  and 
that  in  so  doing  the  age  of  the  boy,  with  all  the  circum- 
stances of  the  case,  should  be  considered  by  them.  Jones 
V.  Utica,  etc.,  R,  R.  Co.,  36  Hun,  115;  Ryan  v.  New 
York  Cent.  R.  R.  Co.,  37  Hun,  186;  Gillespie  v.  McGowan, 
100  Pa.  St.  144;  McMahon  v.  Mayor  of  New  York,  33  N. 
Y.  642;  Twist  v.  Winona,  etc.,  R.  R.  Co.,  39  Minn.  164; 
Messenger  v.  Dennie,  141  Mass.  335. 

In  Tvrist  v.  Winona,  supra,  the  court  says:  *'The  law 
very  properly  holds  that  a  child  of  such  tender  years  as 
to  be  incapable  of  exercising  judgment  and  discretion 
can  not  be  charged  with  contributory  negligence;  but 
this  principle  can  not  be  applied  as  a  rule  of  law  to  all 
jchildren,  without  regard  to  their  age  or  mental  capacity. 
Children  may  be  liable  for  their  torts  or  punished  for 
their  crimes,  and  they  may  be  guilty  of  negligence  as 
|well  as  adults.  The  law  very  humanely  does  not  require 
the  same  degree  of  care  on  the  part  of  a  child  as  a  person 
of  mature  years,  but  he  is  responsible  for  the  exercise  of 
such  care  and  vigilance  as  may  reasonably  be  expected 
of  one  of  his  age  and  capacity;  and  the  want  of  that  de- 
gree of  care  is  negligence.  The  fact  that  he  may  not 
have  the  mature  judgment  of  an  adult  will  not  excuse  a 
child  from  exercising  the  degree  of  judgment  and  dis- 
cretion which  he  possesses  or  for  disregarding  the  warn- 
ings and  orders  of  his  seniors,  and  heedlessly  rushing 
into  known  danger." 

The  rule  that  in  actions  by  infants  to  recover  damages 
for  personal  injuries  it  is  not  necessary  to  aver  in  direct 
or  express  terms  that  the  parents  or  custodians  were  free 
from  contributory  fault,  can  not  be  invoked  in  support  of 
the  proposition  that  it  is  not  necessary  in  an  action  by 
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the  father  to  recover  damages  on  account  of  the  death  of 
his  son  nine  years  of  age,  to  aver  in  the  complaint,  that 
such  child  was  so  injured  without  fault  on  his  part. 

Neither  is  the  rule  of  pleading  in  the  cases  cited,  in 
which  actions  have  been  prosecuted  by  fathers  for  in- 
juries sustained  by  children  of  tender  years,  in  point  in 
this  case.  The  distinction  between  infants  who  are  pre- 
sumed to  be  non  gui  juris  and  those  who  are  presumed  to 
he  8ui  juris  grow s  out  oi  the  question  of  capacity.  In 
those  cases  where,  by  reason  of  the  tender  years  of  the 
<5hild,  the  courts  can  say,  as  a  matter  of  law,  that  the  in-/ 
jured  child  was  non  sui  juris,  it  is  not  necessary  in  an  ac- 
tion by  the  parent  to  either  aver  or  prove  that  the  child 
was  without  fault,  but  in  those  cases  where  the  child  has 
reached  the  age  at  which  it  can  not  be  conclusively  pre- 
sumed that  he  was  not  capable  of  negligence,  then  it  is 
necessary,  under  our  practice,  to  aver  in  such  action  that 
the  child  was  without  fault  contributing  to  his  injury, 
or  to  state  such  facts  as  will  reasonably  justify  such  an 
inference.  Some  degree  of  care  may,  in  our  opinion,  be 
justly  required  from  a  boy  nine  years  of  age.  What  this 
degree  of  care  may  be  in  a  given  case,  is  a  question  of 
fact  for  the  jury.  Whether  the  legal  presumption  that 
a  child  of  seven  years  is  incapable  of  negligence  is 
founded  in  reason,  we  need  not  inquire.  Just  at  what 
age  the  transition  from  non  sui  juris  to  sui  juris  is  pre- 
sumed by  the  law  to  take  place,  we  shall  not  attempt  to 
determine  in  this  case. 

Suffice  it  to  say,  that,  in  our  opinion,  a  boy  nine  years 
of  age  can  not  be  conclusively  presumed,  as  a  matter  of 
law,  to  be  incapable  of  contributory  negligence.  There- 
fore, in  the  light  of  the  authorities  cited,  and  for  the 
reasons  hereinbefore  given,  we  are  of  the  opinion,  under 
the  rule  of  pleading  in  relation  to  contributory  negli- 
gence, which  prevails  in  Indiana,  it  was  necessary,  in  this 
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case,  to  aver  that  the  injury  from  which  his  death  re- 
sulted was  not  caused  by  any  fault  on  his  part. 

In  view  of  this  conclusion  it  is  not  necessary  to  con- 
sider any  other  question  in  the  case. 

Judgment  reversed,  with  instructions  to  sustain  the 
demurrer  to  the  complaint,  with  leave  to  amend,  if  de- 
sired, and  for  further  proceedings  not  inconsistent  with 
this  opinion. 

Filed  Mar.  16,  1894. 
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Pabtibs. — City, — Action  to  Enforce  Sewer  Aaessment  Lien, — BaUroadm 
— In  an  action  by  a  contractor  for  the  enforcement  of  certain  sewer 
assessment  liens  against  a  railroad  company's  right  of  way  and  de- 
pot lot,  the  city  in  which  such  property  is  situated  having  no  in- 
terest or  concern  in  the  question  in  dispute,  there  was  no  error  in 
overruling  the  defendant's  petition  to  make  the  city  a  party  to  the 
action. 

Evidence. — City  Council  Proceedings. — Sewer  Assessment, — Appearance, 
—  Waiver. — In  an  action  to  enforce  a  sewer  assessment  lien,  it  was 
not  error  to  admit  in  evidence,  over  defendant's  objection,  because 
of  certain  descriptions  therein  and  misnomer  of  defendant,  the 
transcript  of  the  proceedings  of  the  city  council  upon  which  the  al- 
leged lien  was  predicated,  where  it  appears  that  during  the  proceed- 
ings before  the  council,  which  resulted  in  the* assessment  of  bene- 
fits, for  which  the  lien  is  sought  to  be  enforced,  and  before  the  same 
were  finally  settled  and  confirmed  upon  the  report  of  the  civil  en- 
gineer, the  defendant,  by  its  attorneys,  made  a  full  appearance  to 
the  proceedings  and  filed  a  remonstrance,  no  objection  then  beinf^ 
offered  to  the  description  and  alleged  misnomer ;  such  facts  consti- 
tuting a  waiver  of  the  objection,  even  if  it  ever  had  any  merits. 

Same. — Abbreviations  Explainable  by  Parol  Evidence. — If  abbreviations 
are  used  in  making  a  ditch  assessment,  they  may  be  explained  by 
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parol  evidence,  the  explanations  not  being  inconsistent  with  the 
written  terms. 

Judgment. — Objection  to,  How  Taken. — Motion  to  Modify. — Assignment 
of  Error, — Practice. — Where  objection  is  made  to  tiie  form  of  the 
judgment  merely,  such  objection  mast  be  made  in  the  trial  court  by 
a  motion  to  modify,  and,  if  overruled,  error  must  be  predicated 
upon  the  ruling,  a  general  objection  to  a  judgment  not  being  suffi- 
cient. 

Sams. — Railroad. — Bight  of  Way  and  Depot  Lot,  Foreclosure  of  Sewer 
Lien  on. — Personal  Judgment. — In  an  action  to  enforce  a  sewer  as- 
sessment lien  against  the  right  of  way  and  depot  lot  of  a  rail 
road  company,  the  court  may,  in  addition  to  a  decree  foreclosing 
the  lien,  render  a  personal  judgment  against  the  company,  which 
may  be  satisfied  by  levy  and  sale,  upon  execution,  of  any  of  its  per- 
sonal property  subject  thereto,  provided  the  company  does  not  ap- 
pear to  be  insolvent. 

Dissenting  opinion  by  Ross,  J.  ' 

From  the  Howard  Circuit  Court. 

M.  Bell,  W.  C.  Purdum,  W.  E.  Hackedorn  and  J.  B. 
Cockrum,  for  appellant. 

J,  C.  Blacklidge,  C.  C  Shirley  and  B,  C,  Moon,  for 
appellee. 

Reinhard,  J. — ^This  action  is  prosecuted  by  the  ap- 
pellee against  the  appellant,  for  the  enforcement  of  cer- 
tain sewer  assessment  liens  claimed  to  be  held  by  the 
appellee,  as  contractor,  upon  the  appellant's  right  of 
way  and  depot  lot  in  the  city  of  Kokomo. 

There  was  a  trial  by  the  court,  and  a  finding  and  per- 
sonal judgment  in  favor  of  the  appellee. 

The  first  error  complained  of  by  appellant's  counsel 
is  the  overruling  of  its  petition  to  make  the  city  of  Kctko- 
mo  a  party  to  the  action. 

In  the  petition,  it  is  alleged  that  the  appellant  had  no 
notice  whatever  of  the  proceedings  to  establish  the  sewer, 
or  that  it  would  be  called  upon  to  pay  any  proportion  of 
the  cost  or  expense  of  constructing  the  same,  until  after 
the  work  had  been  completed  and  the  assessments  made; 
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and  that  appellant  was  not  benefited,  but  damaged,  by 
the  construction  of  the  sewer. 

The  petition  was  properly  overruled. 

In  the  dispute  between  the  appellee,  who  was  the  con- 
tractor and  lienor,  and  the  appellant,  the  owner  of  the 
property,  the  city  of  Kokomo  had  no  sort  of  interest  or 
concern.  No  judgment  could  have  been  rendered  for  or 
against  the  city,  except  upon  a  cross-action  for  damages, 
and  this  did  not  concern  the  appellee,  and  could  have 
constituted  no  defense  to  his  action.  The  citjr  had  no 
unity  of  interest  with  the  appellee,  and  could  not  be 
made  a  party  defendant  for  the  mere  purpose  of  settling 
a  controversy  between  it  and  the  appellant.  Frear  v. 
Bryan,  12  Ind.  343;  Scobey  v.  Finton,39  Ind.  275;  Ben- 
nett V.  Mattingly,  110  Ind.  197. 

Whether  the  wrongful  appropriation  of  the  appellant's 
property  by  the  city  for  a  sewer  does  or  does  not  consti- 
tute a  proper  defense  to  this  action,  is  not  material  to  the 
point  under  consideration.  If  it  is  a  proper  defense,  the 
appellant  could  not  be  deprived  of  it  by  reason  of  the 
nonjoinder  of  the  city  as  a  party,  and  if  it  is  not  a  de- 
fense, we  do  not  see  how  the  presence  in  court  of  the 
city  as  a  defendant  could  in  any  manner  aid  the  appel- 
lant or  render  such  defense  any  more  proper. 

At  the  trial  of  the  cause  in  the  court  below,  when  ap- 
pellee offered  in  evidence  the  transcript  of  the  proceed- 
ings of  the  city  council,  upon  which  the  alleged  lien  was 
predicated,  the  appellant's  counsel  objected  to  the  intro- 
duction of  such  record,  for  the  reason  that  in  the  de- 
scription of  the  sewer  the  appellant's  railroad  was  de- 
scribed as  the  ''L.  E.  &  W.  Railroad,"  which,  it  is  in- 
sisted, was  not  the  proper  name  of  the  appellant's  road, 
the  latter  being  known  only  as  the  Lake  Erie  and  West- 
ern Railroad;  and  for  the  further  reason  that  in  the 
notice  set  forth  in  the  transcript,  and  the  only  notice 
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ever  given  the  appellant,  the  latter  was  not  designated 
by  its  proper  corporate  name,  The  Lake  Erie  and  Western 
Railroad  Company,  but  was  designated  as  the  L.  E.  & 
W.  Railroad  Company,  which  was  not  its  proper  corpo- 
rate name. 

This  objection  was  properly  overruled .  The  transcript, 
to  the  introduction  of  which  the  objection  was  made, 
shows  aflBrmatively  that  during  the  proceedings  before 
the  city  council,  which  resulted  in  the  assessment  of 
benefits,  for  which  a  lien  is  sought  to  be  enforced  in  this 
action,  and  before  such  assessment  was  finally  settled 
and  confirmed  upon  the  report  of  the  civil  engineer,  the 
appellant,  by  its  attorneys,  made  a  full  appearance  to  the 
proceedings,  and  filed  a  remonstrance  on  the  ground  of 
alleged  excessive  assessments,  and  succeeded  in  getting 
such  assessments  reduced  from  $340  to  $215.  No  ob- 
jection was  then  offered  to  the  description  of  the  appel- 
lant's right  of  way  or  depot  lot,  nor  to  the  improper  des- 
ignation of  the  appellant  in  the  notice.  We  think  if 
there  ever  was  any  merit  in  the  objection,  it  was  waived 
long  before  the  evidence  was  offered. 

The.  objection,  seemingly  made  for  the  first  time  in  this 
court,  that  the  appellant's  depot  lot  was  not  properly  de- 
scribed, is,  for  the  same  reason,  equally  unavailing.  The 
appellant's  remonstrance  fully  recognizes  that  the  de- 
scription, in  its  abbreviated  form,  stood  for  lot  No.  24  in 
Sharp,  Albright  and  Mears'  addition  to  the  city  of  Ko- 
komo,  the  full  description  being  given  in  the  remon- 
strance. Besides,  the  complaint  fully  describes  the  prop- 
erty assessed,  and  if  abbreviations  were  used  in  mak- 
ing the  assessment,  they  may  be  explained  by  parol  evi- 
dence, the  explanations  not  being  inconsistent  with  the 
written  terms.     Barton  v.  Anderson,  104  Ind.  578. 

The  final  contention  of  appellant's  counsel  is  that  the 
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court  erred  in  rendering  a  personal  judgment  against  the 
appellant,  the  action  being  purely  m  rem.  It  is,  how- 
ever, insisted  on  behalf  of  the  appellee,  that  no  such 
question  is  presented  by  the  record.  We  think  the  ap- 
pellee was  entitled  to  some  judgment,  and  this  is  not  de- 
nied by  appellant's  counsel.  The  only  objection  to  the 
form  of  the  judgment  contained  in  the  order-book  entry, 
and  in  the  bill  of  exceptions,  is,  ''and  the  defendant  now 
excepts  to  said  judgment. '* 

The  assignment  of  error  upon  this  point  is  that 
''The  court  erred  in  rendering  judgment  for  the  appel- 
lee.'' 

Where  the  objection  is  to  the  .form  of  a  judgment 
merely,  it  must  be  made  in  the  trial  court  by  a  motion 
to  modify,  and  if  this  motion  is  overruled,  error  must 
be  assigned  upon  the  ruling.  A  general  objection  to  a 
judgment  is  not  sufficient.  Elliott's  App.  Proced.,  sec- 
tions 346,  347;  Cockrum  v.  West,  122  Ind.  372;  Walter 
V.  Walter,  117  Ind.  247;  Stalcup  v.  Dixon,  136  Ind.  9. 

But  if  the  question  were  properly  presented,  it  would, 
nevertheless,  be  unavailing  to  the  appellant.  * 

In  Louisville,  etc.,R,W.  Co.  v.  State,' ex  rel.,  8  Ind. 
App.  377,  this  court  decided  that  a  personal  judgment 
against  the  railroad  company  may  be  rendered  as  an 
available  remedy  to  satisfy  a  lien,  the  right  of  way  and 
franchises  not  being  subject  to  sale  upon  execution  and 
decree  for  the  enforcement  of  such  lien. 

In  Louisville f  etc,,  R.  W.  Co.  v.  State,  for  Use,  122  Ind. 
443,  the  action  was  for  the  foreclosure  of  a  lien  for  ditch 
assessments.  The  trial  court  rendered  a  decree  of  fore- 
closure and  made  an  order  for  the  sale  of  the  right  of 
way  through  certain  described  sections  of  land  in  Lake 
county  for  the  satisfaction  of  the  judgment,  and  also 
rendered  judgment  against  the  company  for  the  amount 
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due  upon  the  assessments.  It  was  held  in  that  case  that 
although  the  statute  created  a  lien  upon  the  road  it  did 
not  authorize  the  body  thereof  to  be  sold.  The  court  re- 
versed the  judgment  so  far  as  it  directed  the  sale  of  the 
road  bed,  but  affirmed  it  to  the  extent  that  it  fixed  the 
amount  due  and  awarded  the  right  of  process  for  its  col- 
lection. 

The  case  of  Louisville,  etc.,  R.  R,  Co.  v.  Boney,  117 
Ind.  501,  was  an  action  against  the  railway  company  in 
the  nature  of  a  creditor's  bill.  There  was  judgment  in 
the  court  below  against  the  company  for  a  certain  amount 
and  an  order  for  the  sale  of  the  road.  It  was  there  ruled 
that  the  franchises  and  roadbed  of  the  company  were  not 
subject  to  sale  for  the  satisfaction  of  the  lien,  in  the  ab- 
sence of  some  special  statutory  provision  to  that  effect, 
although  the  plaintiff  in  that  case  had  acquired  a  statu- 
tory lien  upon  that  part  of  the  roadbed  which  he  had 
constructed,  and  the  court  expressly  held  that  the  stat- 
ute gave  him  the  right  to  foreclose  such  lien. 

In  the  course  of  the  opinion  Mitchell,  J.,  speaking 
for  the  court,  said:  ''As  it  appears  in  the  present  case 
that  the  debt  remains  unpaid,  the  lien  affords  the  basis 
for  the  exercise  by  a  court  of  chancery  of  its  flexible 
jurisdiction  to  coerce  payment  of  the  debt.  The  Legis- 
lature doubtless  deemed  it  the  wiser  course  to  leave  the 
method  of  coercing  payment  in  each  case  to  the  court, 
rather  than  to  prescribe  a  method  which  might  be  suited 
to  one  case  and  not  to  another.  While  the  corporation 
is  solvent,  with  property  and  officers  and  agents,  subject 
to  the  order  and  process  of  the  court,  within  the  State,  a 
<50urt  of  chancery  can  not  be  without  expedients  for 
coercing  payment  out  of  any  money  or  property  which 
the  corporation  itself  might  have  applied  to  that  purpose. 
We  know  judicially  that  the  Louisville,  New  Albany  and 
Vol.  9—28 
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Chicago  Railway  Company  has  hundreds  of  miles  of  rail- 
road in  operation  in  the  State  of  Indiana.  There  is  no 
suggestion  that  the  corporation  is  insolvent.  It  has, 
aside  from  its  franchise  and  fixed  property,  perhaps 
many  thousand  dollars'  worth  of  property  which  is  sub- 
ject to  seizure  and  sale;  besides,  it  has  many  financial 
officers  and  agents  in  the  State  who  receive  daily  thous- 
ands of  dollars  for  the  corporation.  All  these  are  sub- 
ject to  the  order  and  process  of  the  court.  This  is  the 
extent  to  which  the  court  can  go  until  it  appears  that 
the  corporation  is  insolvent  and  unable  to  pay  its  debts 
or  meet  its  current  obligations  and  liabilities — unable, 
in  fact,  longer  to  discharge  the  duties  resting  upon  it  as 
a  corporation." 

It  sufficiently  appeared  in  this  case,  that  the  property 
assessed  was  owned  and  used  for  railroad  purposes.  The 
court  had  no  power,  therefore,  to  decree  a  sale  of  that 
portion  of  the  roadbed  to  which  the  specific  lien  of  the 
appellee  attached.  Nothing  appears  from  which  we 
could  infer  that  ^  the  appellant  company  is  not  perfectly 
solvent  and  able  to  meet  all  of  its  obligations.  This  be- 
ing true,  under  the  authority  of  the  case  from  which  we 
have  quoted,  the  circuit  court  had  the  undoubted  right 
in  some  way  to  coerce  the  payment  of  the  lien  for  which 
the  suit  was  brought.  While  it  might  have  exercised 
that  right  by  way  of  ordering  the  officers  and  agents  of 
the  appellant  to  pay  into  court  periodically  certain  por- 
tions of  its  earnings  until  the  whole  debt  was  extin- 
guished, it  also  had  the  power,  we  think,  to  render  a  judg- 
ment capable  of  being  satisfied  by  levy  and.  sale  upon 
execution  of  any  of  its  personal  property  subject  thereto. 
This,  we  think,  is  clearly  implied,  if  not  expressly  de- 
cided, by  the  language  of  the  Supreme  Court  which  we 
have  quoted. 

The  court  committed  no  error  in  rendering  a  personal 
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judgment,  and  we  have  found  no  other  reversible  error 
in  the  record. 

Judgment  affirmed. 

Filed  Mar.  15. 1894. 

Dissenting  Opinion. 

RosSy  J. — In  a  recent  case  { Louisville ,  etc.,  R.  W.  Co. 
V.  State,  ex  rel,,  8  Ind.  App.  377),  decided  by  this  court, 
the  main  question  decided  in  this  case  was  considered  and 
decided,  and  inasmuch  as  I  was  compelled  to  dissent  from 
the  views  there  expressed,  I  feel  it  my  duty  to  reiterate 
them  here,  for  the  reason  that  that  decision  is,  in  my 
opinion,  contrary  to  all  the  adjudicated  cases  of  the 
Supreme  Court,  and  in  direct  violation  of  the  statute 
which  creates  the  lien  sought  to  be  foreclosed. 

This  proceeding  is  to  enforce  the  collection  of  a  lien 
created  by  the  statute.  There  is  no  contractual  relation 
existing  between  the  parties,  hence  there  is  nothing  upon 
which  to  base  a  personal  judgment.  The  lien,  if  one 
exists,  having  been  created  by  the  statute,  and  a  mode 
for  its  enforcement  prescribed,  that  remedy  only  is  to 
be  pursued  in  its  enforcement. 

The  case  of  Louisville,  etc.,  R.  W.  Co.  v.  State,  ex  reL, 
supra,  which  is  the  authority  upon  which  the  majority 
opinion  in  this  case  is  based,  was  an  action  to  enforce 
a  ditch  assessment.  The  statute  creating  the  lien  for 
ditch  assessments,  section  5626,  R.  S.  1894,  provides 
that  the  judgment  taken  to  enforce  the  lien  shall  not  be 
a  lien  on  any  other  property  of  the  owner  of  the  tract 
assessed,  ''nor  shall  any  other  property  than  the  lands 
so  assessed  be  sold  to  satisfy  such  judgment.'' 

The  judginent  rendered  in  that  case,  which  was  a  per- 
sonal judgment,  and  subjected  any  and  all  of  the  land 
owner's  property  to  sale,  was,  in  the  opinion  of  the 
writer,  in  direct  violation  of  the  statute  creating  the  lien, 
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hence  void.  The  judgment  of  the  circuit  court  in  the 
case  under  consideration,  which  is  approved  by  the  ma- 
jority of  this  court,  is  a  judgment  authorizing  the  sale 
of  any  or  all  of  the  appellant's  property,  is  not  confined 
to  the  property  benefited,  and  is,  therefore,  contrary  to 
the  stfitute  creating  the  lien  and  prescribing  the  remedy. 
It  is  decided  by  the  court,  that  the  property  assessed  can 
not  be  sold  to  satisfy  the  lien,  but  that  any  other  property 
owned  by  appellant  is  subject  to  sale  to  satisfy  the  same. 

**  Where  a  statute  creates  a  new  right  and  prescribes 
a  mode  of  enforcing  it,  that  mode  must  be  pursued  to 
the  exclusion  of  all  other  remedies.  Such  has  been  the 
settled  law  in  this  State  for  more  than  sixty  years,  and 
such  is  the  law  elsewhere,''  says  Zollars,  J.,  in  Storms 
V.  Stevens,  104  Ind.  46. 

In  the  case  of  the  Farmers^  Loan  and  Trust  Co,  v. 
Canada,  etc.,  R.  W.  Co.,  127  Ind.  250,  Elliott,  J.,  says: 
'*The  acquisition  of  a  lien  results  from  a  compliance  with 
the  requirements  of  the  statute,  and  is  not  affected  by  the 
consequences  which  flow  from  its  acquisition.  If  the 
claimant  does  what  the  statute  requires  he  obtains  a 
lien,  and  in  order  to  enforce  the  lien  the  law  declares  what 
shall  be  done;  but  over  the  question  of  enforcement  the 
lienor  has  no  control.  If  he  obtains  a  lien  in  the  au- 
thorized mode  he  has  a  right  to  have  it  enforced  as  the 
law  directs,  and  not  otherwise." 

*'When  a  right  is  created  by  statute,  and  the  mode  of 
exercising  it  is  prescribed,  that  mode  must  be  pursued.'' 
Morgan  Civil  Tp.  v.  Hunt,  104  Ind.  590. 

'* Where  a  new  right  is  created,  and  a  specific  mode  of 
relief  provided,  the  remedy  is  confihed  to  the  mode  pre- 
scribed."    Ryan  v.  Ray,  105  Ind.  101. 

''When  a  statute  creates  a  new  right,  and  prescribes  a 
mode  of  enforcing  it,  that  mode  must  be  pursued  to  the 
exclusion  of  all  other  remedies.    ,This  is  a  well  known 
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rule,  and  under  it  this  court  held  in  the  case  of  Storms 
V.  Stevens,  104  Ind.  46,  that  a  ditch  assessment  could  be 
collected  in  no  other  mode  than  that  prescribed  by  the 
above  statute,"  says  Coffey,  J.,  in  Edgerton  v.  Hunt- 
ington School  Tp,,  126  Ind.  261. 

The  statute  under  consideration  does  not  create  a  per- 
sonal liability,  but  does  create  a  special  lien  upon  the 
property  assessed,  and  no  other.  Without  the  statute 
there  would  be  no  liability  on  the  part  of  the  appellant, 
and  the  statute  creating  the  liability  limits  it  to  the  par- 
ticular property  assessed.  No  lien  is  created  against  any 
other,  and  if  the  statute  is  to  be  observed,  no  other  can 
be  sold  for  its  payment.  This  court  (in  the  opinion  of 
the  writer)  is  bound  to  follow  the  law  as  the  Legislature 
has  made  it,  and  can  neither  add  to  nor  detract  from  it. 
If  it  is  defective  in  that  the  full  measure  of  damages  can 
not  be  meted  out  by  the  court,  the  remedy  must  come 
from  the  law-making  power. 

In  the  majority  opinion,  it  is  said  the  question  as  to 
the  right  of  the  court  to  render  this  kind  of  a  judgment 
is  not  raised;  that  it  could  be  raised  only  by  a  motion  to 
modify. 

In  this,  I  differ  from  them.  The  court  below  could 
not  render  the  kind  of  a  judgment  designated  by  the 
statute,  namely,  for  the  sale  of  the  property  assessed,  be- 
cause it  was  a  part  of  the  right  of  way  of  appellant's  rail- 
road, hence  the  court  had  no  right  to  render  any  judg- 
ment whatever  against  the  appellant.  A  motion  to 
modify  is  proper  only  when  the  court  has  the  power  to 
render  a  judgment  of  some  kind,  and,  in  the  exercise  of 
such  power,  has  rendered  one  beyond  what  it  should  have 
done,  but  which  may  be  modified  so  as  to  grant  the  re- 
lief within  the  power  of  the  court  to  grant. 

In  this  case  the  court  could  have  no  jurisdiction  to 
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render  any  judgment  whatever  against  the  appellant, 
hence  its  judgment  is  void. 

I  think  the  judgment  should  be  reversed. 

Filed  March  15, 1894. 


No.  1,166. 

The  Terre  Haute  and  Indianapolis  Railroad  Com- 
pany V.  Jarvis. 

EviDBNCB. — Opinion  Evidence, — Value  of  Property. — AdmissUnlUy— It 
is  not  required,  ordinarily,  that  a  witness  shall  be  an  expert  to  en- 
title his  opinion  to  go  to  the  jury  upon  a  question  of  the  value  of 
property.  It  it  be  made  to  appear  that  the  witness  is  acqaainted 
with  the  value  of  the  property  in  the  vicinity,  his  opinion  is  com- 
petent ;  but  its  weight  must  depend  upon  the  knowledge  which  the 
witness  is  shown  to  possess.  Nor  is  it  necessary,  to  make  the  opin- 
ion complete,  that  the  witness  should  b^  acquainted  with,  or  have 
personal  knowledge  of,  the  particular  thing  the  value  of  which  he 
testifies  to. 

From  the  Parke  Circuit  Court. 
D.  Strovse,  E.  Hunt  and  A.  M.  Hadly,  for  appellant. 
S.  D.  Puett,  A,  M,  Adarns  and  J.  S.  McFaddin,  for  ap- 
pellee. 

LoTZ,  J. — ^The  appellee  instituted  this  action  against 
the  appellant,  before  a  justice  of  the  peace, where  he  recov- 
ered a  judgment  in  the  sum  of  $51.  An  appeal  was 
taken  to  the  circuit  court.  In  the  circuit  court,  there 
were  two  trials  by  jury;  the  first  resulted  in  a  verdict  for 
appellee  in  the  sum  of  $50;  and  the  second  in  a  verdict 
for  $59,  on  which  judgment  was  rendered. 

The  complaint  was  in  two  paragraphs;  the  first  sought 
to  recover  damages  for  the  injury  to  four  head  of  sheep, 
which,  it  is  alleged,  entered  upon  the  appellant's  track 
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and  right  of  way  at  a  point  where  the  same  were  not 
fenced,  and  were  struck  by  the  locomotive  and  cars 
owned  and  controlled  by  the  appellant.  The  second 
sought  to  recover  damages  for  rails  and  fencing  destroyed 
by  fire,  which,  it  was  alleged,  the  appellant  negligently 
permitted  to  escape  on  its  right  of  way  and  thence  to  the 
appellee's  lands  adjoining. 

Each  paragraph  was  attacked  in  the  justice's  court 
and  in  the  circuit  court,  by  motions  to  dismiss  and  by 
demurrers.  These  motions  and  demurrers  were  over- 
ruled in  the  circuit  court,  and  these  rulings  are  assigned 
as  error,  in  this  court. 

In  pleadings  before  a  justice  of  the  peace,  great  liber- 
ality is  indulged.  No  formality  whatever  is  required. 
MilholUn  v.  Fuller ,  1  Ind.  App.  58;  Indianapolis,  etc., 
R.  R.  Co.  V.  Sims,  92  Ind.  496. 

The  action  having  been  commenced  in  a  justice's  court, 
each  paragraph  was  suflBlcient  to  withstand  the  attacks 
made  upon  it. 

The  overruling  of  the  motion  for  a  new  trial  is  another 
error  assigned  in  this  court. 

Among  the  causes  for  a  new  trial  are  the  following: 
That  the  court  erred  in  excluding  the  evidence  of  appel- 
lant's witness,  George  W.  Aydelott,  in  relation  to  the 
value  of  the  rails  destroyed;  that  the  damages  assessed 
are  excessive;  and  that  the  verdict  is  not  supported  by 
suflBcient  evidence,  and  is  contrary  to  law. 

In  support  of  his  first  paragraph  of  complaint,  the  ap- 
pellee proved  that  two  of  his  sheep  were  killed  on  the 
track,  and  that  two  others  crippled,  one  of  which  shortly 
afterwards  died. 

The  testimony  in  relation  to  the  value  of  the  sheep 
varied  from  $3  to  $10  per  head. 

The  appellee's  evidence  in  support  of  the  second  para- 
graph of  the  complaint  shows  that  in  the  month  of  Au- 
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gust,  1891,  the  appellant  had  permitted  dry  weeds  and 
grass  to  accumulate  upon  its  right  of  way^  and  that  such 
combustible  material  probably  took  fire  from  a  passing 
engine  and  spread  to  and  consumed  appellee's  fence  on 
adjoining  lands.  The  fence  had  been  built  in  1869,  and 
was  repaired  and  rebuilt  about  five  or  six  years  before 
the  fire.  About  500  rails  were  destroyed.  The  rails 
were  principally  of  walnut  and  oak.  Appellee's  evidence 
of  the  value  of  the  rails  varied  from  $8  to  $9  per  hun- 
dred. 

Appellant  produced  a  witness,  George  W.  Aydelott, 
who  testified  that  he  resided  in  Parke  county  seven  or 
eight  miles  away  from  the  farm  on  which  the  rails  were 
burned;  that  he  had  been  farming  in  that  locality  a 
good  many  years;  that  he  had  had  considerable  ex- 
perience in  making  rails,  building  rail  fences,  and  in 
repairing  old  rail  fences  in  that  locality;  that  he  had 
recently  rebuilt  an  old  fence  where  the  rails  had  been  in 
use  for  about  twenty-five  years;  that  he  knew  where  the 
appellee  lived;  that  he  had  been  by  the  place  where  the 
rails  were,  but  that  his  attention  had  never  been  called 
to  them,  and  that  he  had.never  seen  them;  that  he  was 
acquainted  with  the  country  and  timber  growth;  that  old 
rails  which  had  been  in  use  for  twenty  to  twenty-five 
years  have  lost  one-half  of  their  value;  that  good,  sound 
rails  will  last  about  fifty  years;  that  a  fence  rebuilt  out 
of  rails,  seven  strands,  of  sound  old  oak  and  walnut 
^mostly  walnut),  and  two  strands  of.  new  rails,  would, 
after  standing  five  or  six  years,  be  one-half  worn  out, 
and  about  one-half  the  value  of  a  new  fence;  that  new 
rails,  in  the  locality  where  he  resided,  were  worth  from 
$8  to  $9  per  hundred. 

Thereupon  the  appellant  propounded  the  following 
question: 

**What  is  your  opinion,  judging  from  your  knowledge 
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detailed  to  the  jury,  of  the  rails  and  fences  and  the  coun- 
tsy,  in  your  and  surrounding  localities — what  would 
rails  be  worth  per  hundred  in  a  fence  on  plaintiff's  farm 
which  had  been  rebuilt  five  or  six  years  prior  to  August, 
1891,  nine  rails  high — seven  strands  out  of  good  old  oak 
and  walnut  rails,  made  in  1869,  and  two  top  strands  out 
of  new  oak  rails — what  were  such  rails  worth  per  hun- 
dred in  August,  1891,  on  plaintiff's  farm?" 

The  court  sustained  an  objection  to  this  questioii,  and 
appellant  excepted,  and  offered  to  prove  by  the  witness, 
in  answer  to  such  question,  that  the  rails  were  not  worth 
over  $3  per  hundred.  Appellant  also  proposed  to  prove 
by  the  witness,  that  the  rails  were  not  worth  over  $3  per 
hundred  in  the  locality  where  the  witness  resided.  This 
evidence  was  also  excluded,  and  appellant  excepted. 

Ordinarily,  it  is  not  required  that  a  witness  shall  be 
an  expert,  to  entitle  his  opinion  to  go  to  the  jury  upon 
the  question  of  the  value  of  property.  If  it  be  made  to 
appear  that  he  is  acquainted  with  the  value  of  the  prop- 
erty in  the  vicinity,  his  opinion  is  competent,  but  its 
weight  must  depend  upon  the  knowledge  which  the  wit- 
ness is  shown  to  possess.  City  of  Lafayette  v.  Nagle,  113 
Ind.  425. 

Nor  is  it  necessary,  to  make  the  opinion  competent, 
that  the  witness  should  have  been  acquainted  with,  or 
have  personal  knowledge  of,  the  particular  thing  whose 
value  he  testifies  to,  or  that  he  should  have  ever  seen  it. 
Whitbeck  v.  New  York,  etc.,  R,  R,  Co.,  36  Barb.  644. 

Where  the  question  was  as  to  the  value  of  farming 
lands  mortgaged,  a  farmer  living  twenty-five  miles  from 
where  the  land  was  situated  was  permitted  to  give  his 
opinion.     Stone  v.  Covell,  29  Mich.  360. 

And  where  the  question  was  as  to  the  market  value  of 
certain  kinds  of  logs  at  a  given  place,  the  opinion  of  a 
witness  whose  knowledge  waS  acquired   by  dealing  in 
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such  logs  for  several  years  at  a  place  ten  miles  distant, 
and  afterwards  at  a  place  forty  miles  distant,  was  admit* 
ted.     Lawion  v.  Chase,  108  Mass.  238. 

In  Foster  v.  Ward,  75  Ind.  594,  it  was  held,  in  an  ac- 
tion for  feeding  cattle  and  hogs  during  a  certain  time, 
that  a  witness  who  was  a  farmer  living  twelve  miles  dis- 
tant, and  who  was  acquainted  with  the  valne  of  corn  in 
his  neighborhood,  was  competent  to  testify  as  to  the 
value  of  corn  and  fodder  so  fed,  notwithstanding  the 
distance  between  the  residence  of  witness  and  that  of  the 
plaintiff.  See,  also.  Storms  v.  Lemon,  7  Ind.  App.  435, 
34  N.  E.  Rep.  645. 

We  think  it  apparent,  from  the  showing  made,  that 
the  witness  lived  in,  and  was  acquainted  with  the  value 
of  rails  in,  the  vicinity  of  those  destroyed  by  the  fire. 
Nelson  v.  Masterton,  2  Ind.  App.  524. 

The  proffered  evidence  was  proper,  and  should  have 
been  admitted. 

Was  it  reversible  error  to  exclude  it? 

Appellant  gave  no  other  evidence  of  the  value  of  the 
rails  than  that  contained  in  the  evidence  of  this  witness. 
From  the  witness'  testimony,  an  inference  might  be 
drawn  that,  in  his  opinion,  such  rails  as  were  described 
in  the  question  were  worth  from  $4  to  $4.50  per  hun- 
dred, in  the  locality  where  the  witness  resided.  The  ap- 
pellant was  entitled  to  have  the  opinion  of  the  witness  as 
to  the  value,  at  the  place  where  the  rails  were  burned, 
and  not  leave  it  to  a  matter  of  inference.  Nor  can  this 
court  direct  a  remittitur  as  to  any  amount  of  the  verdict 
that  might  rest  upon  the  second  paragraph  of  the  com- 
plaint. When  the  amount  of  the  recovery  is  a  mere 
matter  of  calculation,  and  the  evidence  furnishes  the 
basis,  then  an  appellate  court  may  make  the  calculation, 
and  order  a  remittitur;  but  if  the  evidence  is  uncertain 
or  conflicting  as  to  the  basis  of  the  recovery,  or  if  the  re- 
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covery  be  of  that  character  which  is  left  largely  to  the 
discretion  of  the  jury,  a  new  trial  will  be  ordered.  El- 
liott's App.  Proced.,  section  571. 

It  is  not  possible  for  this  court  to  determine,  from  the 
record,  what  part  of  the  verdict  rested  upon  either  para- 
graph of  the  complaint. 

Judgment  reversed,  at  costs  of  appellee,  with  instruc- 
tions to  sustain  the  motion  for  a  new  trial. 

FUed  March  8,  1894. 


No.  978. 

The  Indiana  Farmers'  Live  Stock   Insurance  Com- 
pany V.  Byrkett. 

Pleading. — Insurance,— Application  Need  not  be  Made  Part  of  Com- 
plaint,— In  an  action  on  an  insurance  policy,  it  is  not  necessary  to 
file  a  copy  of  the  application  with  the  complaint. 

Samb. — Beply. — Theory  of  Complaint,— Insurance.— In  such  case,  the 
theory  of  the  complaint  being  to  recover  the  sum  of  money  for  which 
the  horse  was  insured,  the  condition  of  the  horse  at  the  time  it  was 
insured  being  but  a  mere  incident  to  the  complaint,  the  plaintiff  may 
reply  setting  forth  the  condition  of  the  horse  when  insured,  where 
the  answer  alleges  that  the  horse  was  afflicted  with  diseases  at  the 
time  the  insurance  was  effected,  contrary  to  the  facts  stated  in  the 
application. 

Eyidencb. — Ground  of  Objection  Must  be  Adhered  to  on  Appeal, — Where 
the  only  objection  to  evidence,  on  rebuttal,  was  that  the  testimony 
was  a  part  of  the  plaintiff'^i  original  case,  the  defendant  can  not 
avail  himself,  on  appeal,  of  the  objection  that  it  contradicted  an  ad- 
mission made  by  the  plaintiff,  either  in  his  testimony  or  in  his 
pleadings. 

Instbuctions  to  Jury. — Law  and  Fact, — Admissibility  of  Evidence  and 
Competency  of  Witnesses. — It  is  not  error  to  refuse  an  instruction 
which  relates  only  to  the  admissibility  of  evidence  and  the  compe- 
tency of  witnesses,  they  being  questions]  of  law  for  the  court,  and 
not  for  the  jury. 

Insubancb. — Construction  of  Policy. —  Warranty. — Where  a  policy  of 
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insurance  contains  contradictory  or  inconsistent  provisions,  or  is  so 
framed  as  to  leave  room  for  construction,  the  court  will  not  adopt 
that  construction  which  imposes  upon  the  assured  the  obligation  of 
a  warranty. 

Same. — Instruction  to  Jury, — Representations, — Recovery. — Where,  in 
an  action  on  an  insurance  policy,  the  court  refused  to  give,  on  be- 
half of  the  defendant,  the  following  instruction :  ''If  you  find,  from 
the  evidence,  that  the  plaintiff  made  a  written  application  to  the  de« 
fendant  for  insurance,  and  if  you  further  find  that  any  material  fact 
or  circumstance  stated  in  writing  was  not  fairly  represented  by  the 
plaintiff,  and  the  defendant  was  misled  thereby,  and  thereby  in- 
duced to  deliver  to  the  plaintiff  a  policy  of  insurance,  or  if  any  of 
the  answers  contained  in  such  application  were  untrue,  then,  if  such 
fact  exist,  your  verdict  should  be  for  the  defendant,'* — such  instruc- 
tion is  too  broad  in  its  terms,  not  being  limited  to  such  facts  and 
circumstances  as  are  pleaded  in  the  answers. 

Same. — Instruction  to  Jury. — Invading  Province  of  Jury. —  Value  of  An- 
imal.— In  such  case,  the  court  instructed  the  jury  that  "If  you  find 
that  this  insurance  was  issued  to  the  plaintiff  by  this  defendant, 
both  acting  in  good  faith,  and  the  horse  was  not  diseased  at  the 
time  he  was  insured,  your  verdict  should  be  for  the  plaintiff  for  the 
full  amount  of  the  insurance.'' 

Decided,  that  such  instruction  was  erroneous,  in  that  it  invaded  the 
province  of  the  jury,  the  evidence  as  to  the  value  of  the  horse  being 
conflicting,  and  the  policy  being  conditioned  that  no  animal  should 
be  insured  for  more  than  one-half  of  its  cash  value. 

From  the  Cass  Circuit  Court. 

iJ.  Magee  and  G.  W.  Funk,  for  appellant. 

S.  T.  McConnell  and  A.  G,  Jenkins,  for  appellee. 

LoTZ,  J. — ^The  appellee  brought  this  action  on  a  policy 
of  insurance,  to  recover  the  loss  sustained  on  account  of 
the  death  of  a  stallion  insured  within  the  terms  of  the 
policy. 

The  policy  was  issued  March  16,  1892,  and  insured 
the  stallion  in  the  sum  of  |300  for  the  period  of  one 
year. 

The  complaint  declared  on  the  policy,  to  which  the  ap- 
pellant answered  in  three  paragraphs;  the  first  being  the 
general  denial;  the  second  and  third  pleaded  substanti- 
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ally  the  same  defense,  alleging,  in  substance,  that  certain 
answers  made  by  the  appellee  in  his  application  for  the 
insurance,  as  to  the  condition  and  health  of  the  horse, 
were  false,  and  were  made  for  the  purpose  of  deceiving 
and  defrauding  the  appellant. 

To  these  answers,  the  appellee  replied  in  three  para- 
graphs; the  first  being  the  general  denial,  and  the  sec- 
ond and  third  pleaded  substantially  the  same  facts,  viz: 
That  the  application  for  the  insurance  in  controversy 
was  made  out  by  one  Clossan,  who  was,  at  the  time,  the 
agent  and  general  manager  of  the  appellant;  that  the 
answers  to  the  questions  contained  in  the  application, 
which,  the  answers  aver,  were  false,  were  not  the  an- 
swers made  by  the  appellee;  that  the  appellee  relied  upon 
the  said  Clossan,  as  such  agent  and  general  manager,  to 
record  and  fill  in  appellee's  answers  in  said  application, 
as  made  by  appellee;  that  said  Clossan  did  not  write  the 
answers  made  by  the  appellee,  but  wrote  false  answers 
in  said  application;  that  the  appellee  did  not  read  the  ap- 
plication before  signing  the  same,  but  relied  upon  the 
said  Clossan  to  record  said  answers  truthfully. 

Appellee  obtained  a  verdict  in  the.  sum  of  |300,  on 
which  judgment  was  rendered. 

The  errors  assigned  and  discussed  by  appellant  are: 

1.  That  the  court  erred  in  overruling  the  demurrer  to 
the  complaint. 

2.  That  the  court  erred  in  overruling  appellant's  mo- 
tion for  a  new  trial. 

The  only  objection  urged  against  the  complaint  is  that 
it  does  not  contain  or  set  out  a  copy  of  the  application 
for  the  insurance,  which,  by  the  terms  of  the  policy,  is 
made  a  part  thereof. 

It  is  settled  by  the  adjudications  in  this  State,  that  it 
is  not  necessary  to  file  a  copy  of  the  application  with  the 
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complaint.  Phcenix  Ins.  Co.  v.  Stark,  120  Ind.  444 
(448)y  and  cases  there  cited. 

Appellant  contends  that  the  appellee,  in  the  progress 
and  trial  of  the  cause  in  the  court  below,  violated  the 
well  known  doctrine  that  a  cause  must  proceed  upon  a 
jingle,  definite  theory;  must  be  tried,  and  judgment 
pronounced  upon  such  theory.  It  is  insisted  that  the 
complaint  proceeds  upon  the  theory  that  a  sound  horse 
was  insured;  that  the  reply  departs  from  this  theory,  in 
that  it  changes  the  theory  so  as  to  attempt  to  recover  for 
an  unsound  horse. 

It  is  true  that  every  pleading,  be  it  complaint,  an- 
swer or  reply,  must  be  constructed  upon  a  single  definite 
theory,  and  it  is  the  duty  of  the  trial  court,  in  the  prog- 
ress of  the  cause,  and  in  pronouncing  final  judgment, 
to  proceed  upon  and  follow  the  theories  of  the  pleadings. 
It  frequently  occurs  in  contested  cases,  that  the  court 
must  deal  with  various  theories  presented  by  different 
pleadings. 

The  unmistakable  controlling  purpose  and  theory  of 
the  complaint  is  to  recover  the  sum  of  money  for  which 
the  horse  was  insured.  Whether  the  horse  was  sound 
or  unsound,  is  but  an  incident  to  the  theory  of  the  com- 
plaint. The  condition  of  the  horse,  as  to  being  afflicted 
with  diseases  at  the  time  the  insurance  was  effected,  was 
first  brought  into  the  controversy  by  the  answer  of  the 
appellant.  If  the  appellee  should  be  debarred  from 
meeting  this  condition  in  his  reply,  because  he  might 
thereby  depart  from  the  theory  of  his  complaint,  would 
give  the  appellant  an  undue  advantage.  Under  such  a 
rule,  a  plaintiff  would  be  required  to  so  frame  his  com- 
plaint as  to  anticipate  all  possible  defenses. 

On  the  trial,  the  appellee  testified,  in  rebuttal,  that  at 
the  time  the  insurance  was  effected  he  told  the  agent 
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that  the  horse  was  well  so  far  as  he  knew,  except  he  had 
a  cold,  a  cough,  and  nasal  trouble. 

The  appellee  also  called  four  witnesses  who  testified  in 
rebuttal,  over  appellant's  objection,  that  the  horse  was 
well  at  or  about  the  time  the  policy  was  taken  out.  One 
of  the  causes  for  a  new  trial  is  that  the  court  erred  in 
permitting  these  four  witnesses  to  so  testify,  after  the 
admission  of  the  appellee  as  contained  in  his  own  testi- 
mony, and  in  the  second  and  third  paragraphs  of  his  re- 
ply. It  is  insisted  that  such  admissions  were  conclusive 
upon  the  appellee,  and  that  it  was  error  to  admit  other 
evidence  which  tended  to  show  that  the  horse  was  well. 
Under  the  Issues  joined,  the  condition  of  the  horse,  at 
the  time  the  insurance  was  effected,  was  important,  and 
both  appellant  and  appellee  were  interested  in  showing 
the  state  of  health  of  the  horse. 

Appellant's  objection  to  this  testimony  was  not  based 
upon  the  fact  that  it  contradicted  an  admission  made  by 
the  appellee  either  in  his  testimony  or  in  his  pleadings, 
but  the  basis  of  the  objection  was  that  such  testimony 
was  a  part  of  the  appellee's  original  case.  There  was  no 
reversible  error  in  admitting  this  evidence.  As  bearing 
upon  this  question  of  admission,  the  appellant  requested 
the  court  to  give  this  instruction  to  the  jury:  '*If  you 
find  from  the  evidence,  that  the  plaintiff  admits  that 
his  horse  was  diseased  at  the  time  he  made  his  applica- 
tion for,  and  received,  his  insurance,  such  admission,  if 
you  should  find  that  the  plaintiff  has  done  so,  would 
bind  him  upon  that  issue,  and  it  is  not  competent  for  the 
plaintiff  to  prove  by  other  witnesses,  that  his  horse  was 
not  diseased  at  the  time." 

The  court  refused  to  give  this  instruction.  There  was 
no  error  in  this.  This  instruction  did  not  direct  the  jury 
to  disregard  the  testimony  of  other  witnesses  given  upon 
this  point,  or  withdraw  such  testimony  from  the  jury. 
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It  deals  with  the  question  of  the  admissibility  of  this 
testimony  and  the  competency  of  the  witnesses.  Ques- 
tions of  the  admissibility  of  evidence,  and  of  the  com- 
petency of  witnesses,  are  questions  for  the  court,  and  not 
for  the  jury.  The  instruction  must  be  treated  as  an 
entirety.  If  it  is  erroneous  in  any  respect,  there  was  no 
error  in  refusing  to  give  it. 

Another  cause  for  a  new  trial  was  the  refusal  of  the 
court  to  give  instruction  No.  4,  asked  by  appellant.  The 
court,  however,  did  give  appellant's  instruction  No.  5, 
which,  in  substance  and  effect,  is  the  same  as  the  one 
refused. 

The  court  also  refused  to  give  this  instruction,  asked 
by  appellant:  *'If  you  find  from  ihe  evidence,  that  the 
plaintiff  made  a  written  application  to  the  defendant  for 
insurance,  and  if  you  further  find  that  ai^y  material  fact 
or  circumstance  stated  in  writing  was  not  fairly  repre- 
sented by  the  plaintiff,  and  the  defendant  was  misled 
thereby,  and  thereby  induced  to  deliver  to  the  plaintiff  a 
policy  of  insurance,  or  if  any  of  the  answers  contained 
in  such  application  were  untrue,  then,  if  such  facts  ex- 
ist, your  verdict  should  be  for  the  defendant.'' 

The  application  for  the  insurance,  signed  by  the  ap- 
pellee, and  which  was  made  a  part  of  the  policy,  con- 
tained certain  statements  of  the  appellee,  in  which  he 
stated,  among  other  things,  that  the  horse  was  in  good 
health;  that  he  had  not  been  troubled  with  a  cough  or 
nasal  trouble,  and  that  he  had  no  periodic  attacks  of 
stiffness  of  the  limbs. 

The  application  contains  this  condition:  ^'I  warrant 
the  foregoing  application  to  contain  a  full,  true  and  cor- 
rect description  and  statement  of  the  condition,  situation 
and  value  of  the  property  hereby  proposed  to  be  insured, 
and  warrant  the  answer  to  each  of  the  foregoing  ques- 
tions to  be  true." 


NOVEMBER  TERM,  1893.  449 

The  Indiana  Farmers'  Live  Stock  Insurance  Ck)mpany  v.  Byrkett. 

The  appellee,  in  the  second  and  third  paragraphs  of  his 
reply,  admitted  that  the  horse  was  not  well  at  the  time 
the  application  for  insurance  was  made.  In  his  testi- 
mony, he  said  "That  he  (the  horse)  was  running  at 
the  nose  a  little  at  that  time.''  Also,  ''I  told  him  (the 
agent)  the  horse  was  slightly  troubled  with  a  cough  or 
nasal  trouble." 

Appellant  contends  that  the  conditions  of  the  applica- 
tion are  warranties;  that  the  evidence  shows  a  breach 
thereof;  that  the  appellee  was  not  entitled  to  recover; 
and  that  the  court  should  have  given  the  instruction 
asked. 

We  do  not  concur  in  the  assumption  that  the  condi- 
tions of  the  application  are  warranties.  Notwithstand- 
ing the  policy  denominates  them  warranties,  they  may 
be  but  representations.  A  contract  of  insurance,  in  its 
essence,  is  a  mere  promise  to  pay  money  on  the  happen- 
ing of  a  specified  loss  or  injury.  In  practice,  the  hap- 
pening of  such  loss  or  injury  is  not  the  only  condition 
upon  which  the  payment  depends,  the  payment  is  usually 
made  conditional  on  the  truth  of  certain  statements  made 
by  the  applicant.  The  falsity  of  such  statements  pre- 
vents the  liability  of  the  insurer  from  taking  effect. 
When  such  statements  have  this  effect  they  are  called 
warranties.  A  warranty  may  relate  to  an  existing  fact 
or  it  may  relate  to  the  doing,  or  not  doing,  some  particu- 
lar act  in  the  future.  When  it  relates  to  a  future  act,  it 
is  promissory  in  its  character.  An  express  warranty  is 
the  assertion  of  a  fact,  or  the  undertaking  to  do  an  act 
upon  the  accuracy  or  performance  of  which  the  validity 
of  the  contract  depends.  If  it  is  precedent  and  unper- 
formed, the  insurance  does  not  attach;  if  subsequent  and 
unperformed  it  terminates  the  contract.  Cooke  Life  Ins., 
section  12;  Biddle  on  Ins.,  section  543. 
Vol.  9—29 
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A  representation  is  a  verbal  or  written  statement  as  to 
certain  facts  made  by  the  insured  at  the  time  of  the  form- 
ation of  the  contract,  which  constitutes  an  inducement 
for  the  insurer  to  enter  into  the  contract.  It  is  a  part  of 
the  preliminary  proceedings  which  leads  up  to  the  con- 
tract. Commonwealth^ 8  Ins.  Co.  v.  Monninger,  18  Ind. 
352;   Citizens  Ins.  Co.  v.  Hoffman,  128  Ind.  370. 

The  burden  of  proving  the  breach  of  a  warranty  or  the 
falsity  of  a  representation  rests  upon  the  insurer.  Cooke 
Life  Ins.,  sections  14,  93-123;  May  Life  Ins.,  section 
591;  Wood  on  Ins.,  section  522;  Piedmont,  etc.,  Life 
Ins.  Co.  V.  Ewing,  Admr.,  92  U.  S.  377;  John  Hancock 
Mtiiual  Life  Ins.  Co.  v.  Daly,  65  Ind.  6;  Northvjcstem 
Mut.  Life  Ins.  Co.  v*  Hazelett,  105  Ind.  212  (220);  m'l 
Benefit  Ass'n  v.  Orauman,  107  Ind.  288. 

A  breach  of  a  warranty  or  an  untrue  material  repre- 
sentation, when  established,  will  defeat  a  recovery  on  the 
policy;  but  the  defendant  must  plead  such  defense  af- 
firmatively and  assume  the  burden  of  proving  them. 
Biddle  Ins.,  section  531;  May  Ins.,  section  181. 

A  warranty  or  a  material  representation  is  a  stipula- 
tion in  the  contract  adverse  to  the  interest  of  the  insured 
and  in  the  interest  of  the  insurer.  For  the  purposes  of 
this  case  it  may  not  be  very  important  whether  such  con- 
ditions be  warranties  or  material  representations,  but  we 
may  say  that  when  a  policy  of  insurance  contains  con- 
tradictory or  inconsistent  provisions,  or  is  so  framed  as 
to  leave  room  for  construction,  the  court  will  lean  against 
that  construction  which  imposes  upon  the  assured  the 
obligation  of  a  warranty.  The  policy  in  this  case,  in- 
cluding the  application  which  is  made  a  part  thereof, 
contains  provisions  which  are  inconsistent. 

A  policy  of  insurance,  almost  identical  in  terms  with 
the  one  at  bar  came  before  this  court  in  a  recent  case, 
and  such  provisions  were  then  held  to  be  representations 
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and  not  warranties.  Indiana  Farmers^  etc.,  Ins,  Co.  v. 
Rundelly  Admr.,  7  Ind.  App.  426,  34  N.  E.  Rep.  588. 

Upon  the  Authority  of  that  case,  the  provisions  which 
it  is  charged  that  the  appellee  violated  are  representa- 
tions and  not  warranties. 

The  instruction  asked  is  too  broad  in  its  terms.  It  is 
not  limited  to  such  facts  or  circumstances  pleaded  in  the 
answers,  but  would  permit  the  jury  to  take  into  consid- 
eration any  fact  stated  in  writing. 

Another  cause  for  a  new  trial  was  that  the  court  erred 
in  giving  of  its  own  motion  this  instruction: 

'^If  you  find  that  this  insurance  was  issued  to  the 
plaintiff  by  this  defendant,  both  acting  in  good  faith,  and 
the  horse  was  not  diseased  at  the  time  that  he  was  in- 
sured, your  verdict  should  be  for  the  plaintiff  for  the 
full  amount  of  the  insurance." 

The  policy  sued  on  contains  this  condition: 

''No  animal  shall  be  insured  for  more  than  one-half 
of  its  cash  value,  and  whenever,  in  case  of  loss,  the  in- 
surance shall  be  found  greater,  the  company  shall  be 
liable  for  no  more  than  this  proportion,  and  it  is  ex- 
pressly agreed  that  in  the  event  that  the  ascertained  cash 
value  shall  be  less  than  the  estimated  value  of  the  ani- 
mals insured,  as  contained  in  the  application  upon 
which  this  policy  is  issued,  the  liability  of  this  company 
shall  be  only  for  such  sum  as  shall  bear  the  same  ratio 
to  the  amount  of  insurance  named  in  this  policy,  as  the 
ascertained  cash  value  shall  bear  to  such  estimated  value, 
but  in  no  event  for  a  greater  amount  than  that  named 
herein." 

On  the  trial  of  the  case,  one  William  E.  Fox,  a  witness 
for  appellee,  testified  that  he  sold  the  horse  to  appellee 
for  $500  on  February  26,  1892;  that  the  fair  cash  value 
of  the  horse  was  $600  at  the  date  upon  which  the  insur- 
ance was  issued.     The  appellee  testified  that  he  pur- 
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chased  the  horse  for  $500;  and  that  his  value  was  $600 
oil  the  date  the  insurance  was  obtained.  On  cross-ex- 
amination the  appellee  stated  that  the  value  of  the  horse 
was  $500  at  the  time  he  was  insured. 

The  appellant  gave  in  evidence  the  application,  in 
which  the  value  was  placed  at  $600.  This  was  all  the 
evidence  given  of  the  value. 

Appellant  maintains  that  there  was  a  conflict  in  the 
evidence  as  to  the  value  of  the  horse;  that  there  was  evi- 
dence tending  to  show  that  the  value  of  the  horse  was 
only  $500;  and  that  the  court,  in  instructing  the  jury  to 
return  a  verdict  for  the  full  amount  of  the  policy,  in- 
vaded the  province  of  the  jury. 

The  law  is  that  when  a  fact  is  conceded  or  undisputed, 
the  court  may,  in  its  instructions,  assume  such  fact  to  be 
true.  But  if  a  fact  is  in  dispute,  or  the  evidence  con- 
cerning it  conflicting,  the  court  can  not  assume  the  truth 
of  such  fact  in  its  instructions,  without  invading  the 
province  of  the  jury. 

A  majority  of  the  court  are  of  the  opinion  that  the  evi- 
dence on  the  question  of  the  value  of  the  horse,  is  con- 
flicting; that  the  instruction  last  above  set  out  in- 
vaded the  province  of  the  jury;  and  that  for  this  reason 
the  cause  should  be  reversed,  with  instructions  to  grant 
a  new  trial. 

Judgment  reversed,  at  costs  of  appellee. 

Filed  Mar.  9,  1894. 
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The  Salem  Stone  and  Lime  Company  v.  Chastain. 

Pleading.— CompZaint,  Sufficiency  of,— Master  and  Servant.— Tort, — 
Co-Employe. —  Vice-Principal, — Agent, — Where  the  complaint  in  an 
action  against  a  stone  quarry  company,  by  a  servant  of  the  com- 
pany, for  damages,  alleged,  in  substance,  after  alleging  the  cor- 
porate existence  of  the  defendant,  and  its  operation  of  the  quarry, 
that  the  plaintiff  was  employed  by  defendant  as  a  scabbier  in  its 
quarry  ;*  that  defendant  also  had  in  its  employ,  as  manager  and  fore- 
man at  said  quarry,  its  agent  and  vice-principal,  one  A.,  who  hired, 
discharged,  superintended,  and  bossed  the  hands  employed  at  the 
quarry,  and  was  general  overseer  of  their  work ;  that  while  plain- 
tiff was  engaged  in  the  line  of  his  duty  in  breaking  a  stone,  pre- 
paratory to  scabbling  the  same,  and  while  plaintiff  was  in  such  a 
position  as  not  to  be  aware  of  any  danger,  defendant's  said  agent 
and  vice-principal,  the  said  A.,  in  the  line  of  his  duty  as  such  agent, 
took  a  drill,  and  without  any  warning  or  notice  to  plaintiff,  and 
when  plaintiff  was  in  such  a  position  that  he  could  not  see  him, 
carelessly  and  negligently  pried  the  broken  part  of  said  stone  off, 
and  it  fell  and  struck  a  plank  which  caught  plaintiff,  and  without 
any  fault  or  negligence  on  plaintiff's  part,  plaintiff  was  thereby 
greatly  injured,  etc.,  all  of  which  injuries  were  caused  by,  and  were 
the  direct  result  of,  said  accident,  which  was  caused  by  the  negli- 
gence and  carelessness  of  defendant's  said  agent  and  vice-principal. 

ffeld,  that  the  complaint  can  not  withstand  a  demurrer  for  want  of 
sufficient  facts,  it  appearing  from  the  complaint  that  the  plaintiff 
was  injured  through  the  acts  of  his  co-employe,  while  such  em- 
ploye was  in  the  performance  of  a  duty  owing  from  him  to  the 
master. 

Held,  also,  that  the  allegation  that  such  co-employe,  in  the  perform- 
ance of  the  act  complained  of,  was  acting  in  the  line  of  his  duty  as 
sttch  agents  adds  no  force  to  the  other  allegations  of  the  complaint. 

From  the  Washington  Circuit  Court. 

M.  Z.  Stannardj  for  appellant. 

J.  A,  Zaring  and  M.  B.  Hottel,  for  appellee. 

Ross,  J. — The  appellee  sued  the  appellant  in  the  court 
below,  and  recovered  damages  in  the  sum  of  $2,500,  for 
personal  injuries  received  by  him  while  in  its  employ  as 
a  scabbier  in  its  stone  quarry. 
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The  complaint  is  in  two  paragraphs,  to  each  of  which 
a  demurrer  for  want  of  facts  was  overruled,  and  excep- 
tions saved. 

These  rulings  of  the  court  are  assigned  as  error  in  this 
court. 

The  first  paragraph  of  the  complaint  is  as  follows: 
^'Plaintiff  in  the  above  entitled  cause  complains  of  de- 
fendant, and,  for  cause,  says  that  defendant  is  now,  and 
was,  on  the  11th  day  of  February,  1891,  a  corporation, 
duly  organized  and  doing  business  under  the  laws  of  the 
State  of  Indiana,  and  in  and  under  said  corporate  name 
of  The  Salem  Stone  and  Lime  Company;  that  as  such 
corporation,  and  in  said  corporate  name,  defendant  owns 
and  operates  the  stone  quarry  and  the  machinery  and 
equipments  therewith  connected  and  attached,  and  is  en- 
gaged in  the  business  of  quarrying  and  getting  out  stone 
and  shipping  the  same  to  the  different  parts  of  the 
country,  and  in  the  manufacture  and  shipping  of  lime 
made  from  the  same;  that  the  defendant,  on  the  11th 
day  of  February,  1891,  had  in  its  employ,  assisting  them 
in  the  operation  of  their  said  quarry,  the  plaintiff,  who 
was  engaged  as  a  scabbier  in  said  quarry;  that  defend- 
ant, on  said  day,  also  had  in  its  service  its  manager  and 
foreman  at  its  said  quarry,  its  agent  and  vice-principal, 
one  August  Schultz,  who  hired,  discharged,  superin- 
tended, and  bossed  the  hands  employed  at  said  quarry, 
and  was  general  overseer  of  their  work;  that  on  said 
11th  day  of  February,  1891,  this  plaintiff  was  engaged 
in  the  line  of  his  duty  in  scabbling  a  stone,  and  had  to 
make  a  break  in  said  stone  before  beginning  to  scabble 
the  same;  that  he,  with  others,  drilled  holes  in  said  stone 
preparatory  to  breaking  the  same,  and  plaintiff  had  got 
down  off  said  stone  to  get  the  wedges  and  slips  to 
break  said  stone;  that  while  down,  those  engaged  with 
plaintiff  in  said  work  broke  the  same  off,  and  plaintiff, 
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in  the  line  of  his  duty,  laid  a  drill  upon  the  said  stone 
preparatory  to  prying  off  the  broken  part  of  said  stone, 
and  was  preparing  to  get  upon  said  stone  to  assist  in  the 
prying  off  said  broken  part,  when  defendant's  said  agent 
and  vice-principal,  the  said  Schultz,  in  the  line  of  his 
duty  as  such  agent,  walked  up  and  took  the  drill,  and 
without  any  warning  or  notice  to  plaintiff,  and  when 
plaintiff  was  in  a  position  that  he  could  not  see  him, 
carelessly  and  negligently  pried  said  broken  part  of  said 
stone  off,  and  it  fell  and  struck  a  plank  which  caught 
plaintiff,  and  without  any  fault  or  negligence  on  his, 
plaintiff's,  part,  he  was  then  and  thereby  thrown  up  into 
the  air  and  over  the  ledge  of  stone  upon  which  he  was 
working,  and  fell  between  a  stone  and  the  ledge  of  stone 
upon  which  he  was  working,  and  was  thereby  bruised, 
mashed  and  mangled  all  over  his  body,  head  and  limbs; 
his  knee  cap  being  bursted,  his  shoulder  mashed  and 
bruised,  and  his  head  mashed,  and  was  bruised,  mashed, 
and  made  sore  in  the  breast  and  lungs,  from  all  of  which 
he  lay  in  bed  and  suffered  great  pain  and  agony  of  body 
and  mind  for  a  period  of  about  four  months,  and  has 
been  all  the  time  since,  and  is  now,  wholly  disabled,  and 
can  not  perform  manual  labor  of  any  kind,  and  is  suffer- 
ing from  bleeding  of  the  lungs,  and  can  not  properly  use 
either  arm;  that  all  of  said  injuries  were  caused  by,  and 
the  direct  result  of,  said  accident,  which  was  caused  by 
the  carelessness  and  negligence  of  defendant's  agent  and 
vice-principal,  as  aforesaid;  and  plaintiff  was  wholly 
without  fault  or  negligence  on  his  part,  and  in  nowise 
contributed  to  the  same;  that  on  account  of  said  injur- 
ies plaintiff  was  damaged  in  the  sum  of  $2,500,  and  on 
account  of  the  same  he  expended  and  incurred  an  ex- 
pense of  $500  for  nursing  and  medical  and  surgical  at- 
tention, all  to  his  damage  in  the  sum  of  $2,500." 

In  a  recent  and  well  considered   case,  the  Supreme 
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Court,  in  passing  upon  the  sufficiency  of  a  paragraph  of 
complaint  very  similar  to  the  one  under  consideration, 
where  it  was  alleged  that  the  servant  whose  negligence 
in  ordering  the  starting  of  the  machinery  caused  the  in- 
jury, was  the  defendant's  agent  and  foreman,  with  full 
power  and  authority  **to  control  the  work  of,  and  to  em- 
ploy and  discharge  the  plaintiff  from  his  employment, 
as  well  as  other  servants  of  said  defendant, "  says:  **The 
most  that  can  be  claimed  for  the  allegations  of  the  com- 
plaint before  us,  upon  the  question  under  immediate 
consideration,  is,  that  Lawrence  was  the  master's  fore- 
man as  to  the  labors  of  Peterson  and  others  of  the  mas- 
ter's employes.  That  a  foreman  may  be,  and  that  he  is, 
ordinarily,  but  a  fellow-servant,  is  very  fully  discussed  in 
Indiana  Car  Co.  v.  Parker,  100  Ind.  181,  where  many  of 
the  cases  on  the  subject  are  reviewed.  In  that  case  the  dis- 
tinction is  clearly  made  between  cases  where  the  service 
of  the  foreman  or  other  employe  of  superior  rank  involves 
the  performance  of  some  duty  owing  by  the  master  to  his 
servants,  as  in  the  supplying  of  proper  machinery  or  safe 
places  to  work,  and  those  cases  where  the  duty  violated 
is  one,  not  of  the  master,  but  of  one  servant  to  another, 
engaged  in  one  common  employment.  There,  some  of 
the  cases  cited  by  the  appellee  in  this  case  are  reviewed, 
and  their  application  to  a  case  not  involving  a  duty  of 
the  master,  is  denied.  So  it  may  be  said  of  all  other 
cases  cited  by  the  appellee  in  this  case.  They  involve 
authority  from  the  master  to  the  foreman  to  supply 
proper  machinery  and  safe  working  places,  duties  clearly 
owing  by  the  master,  and  which  could  not  be  so  delegated 
as  to  absolve  him  from  liability."  New  Pittsburgh  Coal 
and  Coke  Co.  v.  Peterson,  136  Ind.  398,  35  N.  E.  Rep.  7. 
Under  the  allegations  of  this  paragraph,  it  is  apparent 
•that  the  appellee  was  injured  through  the  acts  of  his  co- 
employe,  Schultz,  while  he  was  in  the  performance  of  a 


NOVEMBER  TERM,  1893.  457 

The  Salem  Stone  and  Lime  Company  v.  Chastain. 

duty  owing  from  him  to  ttie  master,  and  not  while  act- 
ing for  the  master  in  the  performance  of  a  duty  owing 
from  the  master  to  his  servants. 

The  allegation  4hat  Schultz,  in  performing  the  service 
complained  of,  was  acting  in  the  line  of  his  duty  as 
such  agent,  adds  no  force  to  the  other  allegations,  and 
while  considered  separate  and  apart  from  such  other  al- 
legations, might  be  construed  as  alleging  the  perform- 
ance of  a  duty  owing  from  the  master  to  the  servants; 
yet,  taken  in  connection  with  the  other  allegations,  it  is 
evident  that  the  work  he  was  performing  was  not  the 
masj;er^s,  but  the  servant's. 

The  second  paragraph  contains,  in  addition  to  the 
material  allegations  of  the  first,  an  allegation  that 
Schultz,  appellant's  foreman,  *'was  careless,  negligent, 
and  reckless  in  the  superintending  and  managing  of  said 
quarry,  and  was  wholly  and  totally  unfit  and  unqualified 
for  the  said  position  which  he  held  under  defendant;  and 
that  the  defendant  well  knew  this  fact." 

It  is  urged  that  this  paragraph  is  good,  for  the  reason 
that  the  above  allegations  relative  to  the  unfitness  of  the 
foreman  and  appellant's  knowledge  thereof,  make  a  case 
for  employing  and  retaining  in  its  service  an  incompetent 
and  negligent  foreman.  Some  force  might  be  given  coun- 
sel's argument  if  the  facts  alleged  had  shown  that  appel- 
lee was  injured  by  reason  of  the  violation  of  a  duty  ow- 
ing from  appellant  to  appellee,  the  performance  of  which 
had  been  delegated  to  the  servant  Schultz,  but  such  is 
not  the  case  alleged.  Schultz  is  not  alleged  to  have  been 
a  careless  and  incompetent  servant,  and  unfit  to  do  the 
work  in  which  he  was  engaged,  but  is  simply  charged  to 
have  been  a  negligent  and  careless  superintendent  and 
foreman,  and  wholly  and  totally  unfit  and  unqualified 
for  that  position.  He  may  have  been  skilled  as  a  work- 
man, and  careful  in  the  performance  of  his  duties  as 


458        APPELLATE  COURT  OF  INDIANA, 

Jones  o.  Hall  et  al. 

such,  and  yet  unfit  and  careless  in  the  performance  of 
the  duties  of  the  master. 

Under  the  allegations  of  both  paragraphs  of  the  com- 
plaint, it  is  evident  that  the  injury  complained  of  was 
the  result  of  the  acts  of  appellee's  fellow-servant,  for 
Vhich  the  appellant  is  not  liable. 

Judgment  reversed,  with  instructions  to  sustain  the 
demurrer  to  each  paragraph  of  the  complaint. 

Filed  March  15, 1894. 


No.  1,006. 
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Spbcial  Finding. — Bequest  for. — When  Sufficiently  Appears, — A  special 
finding  must  appear  to  have  been  requested  by  one  or  both  the 
parties,  in  order  that  it  may  be  regarded  as,  and  have  the  legal  ef- 
fect of,  a  special  finding.  And  where  it  appears  from  the  finding 
that  'The  court,  having  been  requested  to  find  the  facts  specially, 
makes  the  following  finding  of  facts  in  this  cause  and  conclusions 
of  law  thereon, '^  it  sufficiently  appears  that  the  findings  were  re- 
quested by  one  or  both  of  the  parties  to  the  action. 

Mbchanic's  Lien. — Special  Finding.— Sale  of  Material  for  a  Specific 
Purpose, — ^2?€cot7ery.— Where  the  special  findings  in  amechanic's  lien 
case  simply  show  that  the  materials  were  purchased  for,  and  used 
in,  the  building,  it  does  not  necessarily  follow  that  they  were  sold 
to  be  used  for  that  purpose,  and  without  a  finding  of  such  a  sale, 
there  can  be  no  recovery. 

Opinion  on  petition  for  rehearing  by  Gavin,  J. 

From  the  Howard  Circuit  Court. 
/.  C  Blacklidge,   C,  C,  Shirley  and  B.  G.  Moon,   for 
appellant. 

J.  F,  Elliott  and  W.  C  Overton,  for  appellees. 

Gavin,  J. — Hall,  the  appellee,  brought  suit  to  fore- 
close a  mechanic's  lien  against  the  property  of  appellant, 
for  material  furnished  to  a  contractor  for  use  in  building 
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his  house.  There  was  a  trial  by  the  court,  and  special 
finding  of  the  facts,  with  conclusions  of  law  thereon,  and 
exceptions  to  such  conclusions  by  appellant. 

Appellee  contends  that  there  is  no  proper  special  find- 
ing, because  it  does  not  appear  to  have  been  requested 
by  either  of  the  parties,  citing  Sheets  v.  Bray,  125  Ind. 
33,  and  numerous  other  cases. 

That  the  special  finding  must  appear  to  have  been  re- 
quested by  one  or  both  the  parties,  in  order  that  it  may 
be  regarded  as,  and  have  the  legal  effect  of,  a  special 
finding,  is  undoubtedly  true.     R.  S.  1881,  section  551. 

From  the  finding  we  learn  that,  *'The  court,  having 
been  requested  to  find  the  facts  specially,  makes  the  fol- 
lowing finding  of  facts  in  this  cause  and  conclusions  of 
law  thereon." 

The  special  findings  are  properly  signed,  duly  filed 
and  entered  of  record. 

From  this  statement,  we  are  of  opinion  that  it  fairly 
and  suflSciently  appears  that  the  special  findings  were 
requested  by  one  or  both  the  parties  to  the  cause.  It 
was  the  parties  alone  who  had  any  right  to  make  such  a 
request  and  control  the  action  of  the  court.  We  can  not 
presume  that  the  court  was  controlled  in  its  conduct  by 
the  request  of  some  interloper. 

The  reasoning  and  language  of  Judge  Elliott  in  Trent- 
man  V.  Eldridge,  98  Ind.  525,  are  applicable  to  this  case, 
although  not  there  used  with  reference  to  such  an  ob- 
jection as  is  here  made. 

We  think,  however,  that  the  language  used  fits  this 
case  as  well:  "Such  a  statement  shows  the  request,  and 
where  there  is  a  duly  authenticated  finding  in  the  record, 
the  reasonable  presumption  is  that  the  request  was  a 
proper  one,  and  that  it  was  seasonably  made.'' 

Unless  made  by  one  of  the  parties,  the  request  would 
not  be  a  proper  one. 
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Counsel  have  not  cited,  nor  have  we  been  able  to 
find,  any  case  wherein  our  Supreme  Court  has  directly 
decided  the  question  under  consideration.  In  the  ab- 
sence of  an}'  express  decision  to  that  effect,  we  do  not  feel 
disposed  to  extend  the  cases  relied  on  by  counsel  beyond 
the  facts  on  which  they  are  based. 

From  the  facts  found,  it  appears  that  appellant  con- 
tracted with  one  McFann  to  furnish  the  materials  for, 
and  build  him,  a  house;  and  '*That  McFann  purchased 
material  from  the  plaintiff,  Joseph  R.  Hall,  to  be  used, 
and  the  same  was  used,  in  the  erection  and  construction 
of  such  dwelling." 

Counsel  for  appellant  insist  that  this  finding  does  not 
bring  appellee  within  the  statute  which  gives  material 
men  a  lien  for  materials  ** furnished  for''  any  building. 

A  long  line  of  decisions  of  our  Supreme  Court  have 
established  the  proposition  that  to  enable  a  material  man 
to  maintain  a  lien  he  must  furnish  the  material  for  the 
purpose  of  being  used  in  the  building. 

In  Hill  V.  Braden,  54  Ind.  72,  it  is  said:  "According 
to  the  opinion  quoted,  and  we  think  it  is  correct,  the  ma- 
terial man  has  a  lien,  when  he  takes  the  legal  steps  to 
acquire  it,  upon  a  building,  on  account  of  materials  he 
has  furnished  for,  and  to  be  used  in,  that  building.  And 
it  is  only  on  account  of  such  materials  that  he  can  have 
a  lien,  under  the  statute.  He  can  have  no  lien  upon  a 
building  for  which  he  did  not  specially  furnish  materials 
to  be  used  in  it." 

It  is  not  enough  that  the  materials  were  purchased  by 
the  contractor,  and  actually  used  in  the  building.  It  is 
necessary  that  they  should  have  been  furnished  for  the 
building.  The  question  is  not  an  open  one,  but  has 
been  adjudicated,  and  the  adjudication  acquiesced  in  for 
many  years.  City  of  Crawfordaville  v.  Barr,  45  Ind.  258; 
Hill  V.  Braden,  supra;  Hill  v.  Ryarij  54  Ind.  118;  CTaw- 
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ford  V.  Crockett,  55  Ind.  220;  Talbott  v.  Goddard,  55  Ind. 
496;  CityofCrawfordsvillev.  Br undagey  57  Ind.  262;  City 
of  Crawfordsville  v.  LockJiart,  58  Ind.  477;  HiUv.  Sloan, 
69  Ind.  181;  Lawton  v.  Case,  73  Ind.  60. 

Counsel  for  appellee  recognize  the  existence  of  the  rule, 
but  endeavor  to  escape  its  force,  as  applied  to  the  facts 
found  in  this  case,  by  a  reliance  upon  the  case  of  Neeley 
V.  Searight,  113  Ind.  316. 

We  are  unable  to  so  construe  the  holding  in  that  case 
as  to  aid  appellee  in  this. 

The  court  there  held  that:  ''Taking  these  averments 
altogether,  and  the  inference  necessarily  arises  that  the 
materials  were  furnished  for,  and  used  in,  the  erection 
of  the  dwelling." 

The  findings  here  simply  show  that  the  materials  were 
purchased  for,  and  used  in,  the  building. 

Because  goods  are  purchased  and  used  for  a  certain 
purpose,  it  by  no  means  follows  that  they  were  sold  to  be 
used  for  that  purpose.  If  a  man  purchases  morphine  to 
commit  suicide  or  murder,  and  uses  it  for  that  purpose, 
it  by  no  means  follows  that  the  druggist  sold  it  to  be 
used  for  that  purpose. 

We  are  forced  to  the  conclusion  that  the  finding  is 
fatally  defective  in  this  essential  feature. 

In  order  to  sustain  the  conclusions  of  law,  every  fact 
essential  to  a  recovery  must  appear.  Sweetzer  v.  Snodgrass, 
7  Ind.  App.  609,  34  N.  E.  Rep.  842;  Town  of  Freedom 
y.Norris,  128  Ind.  377;  Kehr  v.  Hall,  117  Ind.  405. 

Some  other  questions  are  presented  by  appellant's 
counsel,  but  as  they  may  not  arise  upon  another  trial  in 
the  form  in  which  they  are  now  presented,  we  do  not 
deem  it  necessary  to  pass  upon  them. 

Under  the  circumstances  of  this  case,  as  disclosed  by 
the  record,  it  is  our  opinion  that  the  ends  of  justice  will 
be  best  subserved  by  remanding  the  cause,  with  instruc- 
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tions  to  grant  a  new  triaL     The  judgment  is,  therefore, 
reversed  with  that  instruction. 

Reinhabd,  J.,  absent. 
FUed  Dec.  14,  ISdS. 

On  Petition  for  a  Rbhearino. 

Gavin,  J. — ^Appellant  asks  that  the  court  determine 
the  sufficiency  of  his  second  paragraph  of  answer. 

An  essential  averment  in  that  answer  was  that  appel- 
lant had  paid  either  to  McFann  or  Hall  all  that  was  due 
on  the  house.  The  special  finding  expressly  declares 
this  averment  to  be  unfounded  in  fact.  The  answer  be- 
ing thus  shown  to  be  without  support,  we  deemed  it  un- 
necessary to  determine  its  sufficiency,  and  now  see  no 
reason  to  change  our  views  upon  that  proposition. 

Petition  overruled. 

FUed  April  5, 1894. 


No.  998. 

The  Louisville,  New  Albany  and  Chicago  Railway 
Company  v.  Costello. 

Railboad.— JttdiciaZ  Notice.— Seasonable  Stop  of  Passenger  Train  to 
Receive  and  Discharge  Passengers. — Personal  Injury. — Recovery.— ^^ 
court  will  take  judicial  notice  of  the  fact  that,  ordinarily,  a  stop  of 
a  passenger  train  for  three  minutes,  at  a  station,  for  the  purpose  of 
allowing  passengers  to  get  on  or  off  the  train,  is  reasonable  and  ad- 
equate ;  and  if  any  special  reason  exists  in  a  given  case  requiring  ft 
longer  stop,  such  reason  should  be  shown,  otherwise  a  passenger 
who  is  injured  by  the  sudden  starting  of  the  train  after  such  a  stop, 
while  he  is  attempting  to  leave  it,  can  not  recover  for  such  iDJuries. 

Spbcial  WvKDiat.— Construction.— Burden  of  Proof  .-—X  special  verdict 
or  finding  will  be  construed  most  strongly  against  the  party  having 
the  burden  of  proof. 
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From  the  White  Circuit  Court. 

E.  C.  Field,  W.  8.  Kinnan,  E.  B.  Sellers  and    W.  E. 
Uhl,  for  appellant. 

r.  F.  Palmer  and  0.  C  Spencer,  for  appellee. 

Davis,  C.  J. — ^The  complaint  in  this  case  is  as  follows: 
''The  plaintiff  complains  of  the  defendant,  and  says 
that  defendant  is  and  was,  at  the  time  hereinafter  men- 
tioned, a  corporation,  duly  organized  under  the  laws  of 
the  State  of  Indiana,  and  owned  and  operated,  as  a  com- 
mon carrier  for  hire,  a  line  of  railroad  known  as  the 
Louisville,  New  Albany  and  Chicago  Railway,  passing 
through  and  from  the  town  of  Rensselaer,  in  the  county 
of  Jasper,  in  the  State  of  Indiana,  to  and  through  the 
town  of  Reynolds,  in  the  county  of  White,  in  said  State, 
with  the  track,  cars,  locomotives  and  other  appurte- 
nances thereto  belonging;  that  on  the  13th  day  of  Febru- 
ary, 1892,  the  defendant,  as  a  common  carrier  of  pas- 
sengers for  hire,  for  a  valuable  consideration  paid  by 
plaintiff  to  defendant,  the  same  being  the  full  regular 
fare  demanded  by  defendant  for  one  first  class  passage 
from  said  town  of  Rensselaer  to  said  town  of  Reynolds, 
received  plaintiff  as  a  passenger  on  a  regular  passenger 
train  from  said  town  of  Rensselaer  to  said  town  of  Rey- 
nolds; that  when  the  train  upon  which  plaintiff  had  so 
taken  passage  arrived  at  said  town  of  Reynolds,  at  the 
platform  provided  by  defendant  for  passengers  to  alight 
upon,  at  the  usual  place  where  passengers  upon  defend- 
ant's trains  getting  off  at  said  town  of  Reynolds  usually 
alighted,  plaintiff,  being  then  an  old  man,  sixty-five 
years  of  age,  having  been  informed  by  defendant's 
agents  and  servants  that  he  had  arrived  at  his  said  des- 
tination, went  out  upon  the  platform  of  the  car  of  said 
train  in  which  he  had  been  riding,  and  said  car  then 
being  fully  stopped,  he,  without  negligence,   fault,  or 
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carelessness  upon  his  part,  attempted  to  alight  upon  said 
platform,  but  the  agents  and  servants  of  defendant,  hav- 
ing charge  and  control  of  said  train  and  the  cars  thereof, 
negligently  and  carelessly  and  wrongfully  failed  and 
refused  to  stop  said  train  a  proper  and  sufficient  length 
of  time  to  enable  and  allow  plaintiff  to  get  safely  there- 
from, and  the  agents  and  servants  of  defendant  then  and 
there,  while  plaintiff  was  in  the  act  of  attempting  to  get 
off  said  train,  suddenly,  negligently,  carelessly,  and 
wrongfully,  and  without  fault  or  negligence  on  the  part 
of  plaintiff,  started  said  train  in  motion,  and  by  reason 
thereof  plaintiff  was  violently  thrown  from  said  car  upon 
the  ground,  between  a  car  of  said  train  and  the  platform, 
and  was  thus  and  thereby  seriously  and  permanently  in- 
jured,  in  this,  to  wit: 

''The  bones  of  plaintiff's  left  foot  were  broken,  crushed, 
mangled,  and  dislocated,  his  right  leg  was  cut  and 
bruised,  his  right  shoulder  was  bruised,  strained,  and 
hurt,  and  his  nervous  system  was  shocked  and  perma- 
nently injured;  that  in  consequence  of  said  injuries  plain- 
tiff has  ever  since  been  in  and  suffered  great  pain  and 
mental  and  bodily  affliction,  and  is  yet  sick  and  disabled, 
and  can  never  entirely  and  permanently  recover,  and 
he  is,  and  will  be,  prevented  from  attending  to  his  busi- 
ness and  caring  for  his  family;  that  he  has  also  been  to 
great  expense  and  loss  of  time  in  procuring  necessary 
medical  and  surgical  attendance,  and  in  endeavoring  to 
become  relieved  and  cured  of  said  injuries.  By  reason 
of  the  negligence,  careless,  and  wrongful  acts  of  defend- 
ant and  defendant's  servants,  as  aforesaid,  plaintiff  has 
been  damaged  in  the  sum  of  five  thousand  dollars. 

''Wherefore,  plaintiff  demands  judgment  for  five 
thousand  dollars,  and  all  other  proper  relief  in  the  prem- 
ises." 

The  special  verdict  returned  by  the  jury  is  as  follows: 
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''We,  the  jury,  return  the  following  special  verdict  in 
the  above  cause:  The  defendant  is  now,  and  was  on  the 
13th  day  of  February,  1892,  a  corporation  duly  organ- 
ized, and  dwned  and  operated,  as  a  common  carrier  of 
passengers  and  freight  for  hire,  a  line  of  railway  known 
as  'The  Louisville,  New  Albany  &  Chicago  Railway,' 
which  then  passed,  and  now  passes,  through  and  from 
the  town  of  Rensselaer,  in  the  county  of  Jasper,  in  the 
State  of  Indiana,  to  and  through  the  town  of  Reynolds, 
in  the  county  of  White,  in  said  State,  with  the  cars,  loco- 
motives, and  other  appurtenances  thereto  belonging;  that 
on  the  13th  day  of  February,  1892,  the  defendant,  as  a 
common  carrier  of  passengers  for  hire,  for  a  valuable 
consideration,  which  was  paid  by  the  plaintiff  to  defend- 
ant, received  plaintiff  as  a  passenger  on  a  regular  pas- 
senger train  of  the  defendant,  known  as  'The  Milk 
Train,'  from  said  town  of  Rensselaer  to  said  town  of 
Reynolds;  that  when  said  passenger  train,  upon  which 
plaintiff  had  so  taken  passage,  arrived  at  said  town  of 
Reynolds,  it  stopped  at  the  platform  provided  by  defend- 
ant for  passengers  to  alight  upon,  and  at  the  usual  place 
where  passengers  upon  defendant's  trains  were  accus- 
tomed to  alight  and  get  on  and  off  said  trains;  that  plain- 
tiff, at  said  platform,  while  said  train  upon  which  he  was 
riding  was  standing  still,  carefully  and  without  unrea- 
sonable delay,  and  without  fault  or  negligence  on  his 
part,  having  been  informed  by  defendant's  agents  and 
servants  that  he  had  arrived  at  said  town  of  Reynolds, 
went  out  upon  the  platform  of  the  car  of  said  train  in 
which  he  had  been  riding,  and  attempted  to  get  off  said 
car  to  the  said  platform  at  said  station;  that  the  agents 
and  servants  of  defendant  having  charge  and  control  of 
said  train  and  the  cars  thereof,  then  and  there  negli- 
gently, carelessly,  and  wrongfully  failed  and  refused  to 
Vol.  9—30 
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stop  said  train  a  proper  and  ^sufficient  length  of  time  to 
enable  and  allow  plaintiff  to  get  safely  therefrom,  and 
the  said  agents  and  servants  of  defendant  then  and  there, 
while  the  plaintiff  was  in  the  act  of  attempting  to  so  get 
off  said  train,  suddenly,  carelessly,  negligently,  and 
wrongfully,  and  without  fault  or  negligence  on  the  part 
of  plaintiff,  started  said  train  in  motion,  and  by  reason 
thereof  plaintiff  was  violently  thrownfrom  said  car  upon 
the  ground,  between  a  car  of  said  train  and  the  said 
station  platform,  and  was  then  and  thereby  seriously  and 
permanently  injured  in  this,  to  wit:  The  bones  of  the 
plaintiff's  left  foot  were  broken  and  dislocated,  the  right 
leg  was  cut  and  bruised,  his  right  shoulder  was  strained 
and  hurt,  and  his  nervous  system  was  shocked  and  per- 
manently injured;  that  by  reason  of  said  injuries  plain- 
tiff suffered  then,  and  has  ever  since  suffered,  great  pain, 
and  mental,  nervous,  and  bodily  affliction,  and  is  yet 
disabled  and  lame,  and  can  never  entirely  and  perma- 
nently recover,  and  he  is  prevented  from  attending  to 
his  business,  which,  before  said  injury,  was  that  of  a 
trader,  broker,  and  farmer;  that  at  the  time  of  said  in- 
jury, said  station  platform  was  not  sufficiently  and  prop- 
erly lighted,  and  the*  night  was  dark;  that  the  train 
stopped,  when  plaintiff  was  so  injured,  from  one  to  three 
minutes,  and  other  passengers  got  on  and  off  said  train; 
that  in  attempting  relief  and  cure  for  said  injuries,  plain- 
tiff has  paid  out  three  dollars  for  physicians'  services, 
and  purchased  medicines,  the  value  of  which  is  not 
proved. 

**If,  upon  the  foregoing  facts,  the  law  is  with  plain- 
tiff, we  find  for  the  plaintiff,  and  assess  his  damages  at 
six  hundred  dollars.  If  the  law  is  with  the  defendant, 
we  find  for  the  defendant." 

Judgment  was  rendered  in  favor  of  appellee. 

The  errors  assigned  bring  in  review  the  action  of  the 
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trial  court  in  pronouncing  judgment  against  appellant 
on  the  special  verdict. 

The  law  is  well  settled  that  a  special  verdict  must  con- 
tain a  finding  of  th«  facts,  and  if  any  fact  essential  to 
support  the  judgment  is  not  found  the  judgment  must 
fall;  that  nothing  can  be  supplied  by  intendment;  and 
that  a  failure  to  find  a  fact  in  favor  of  a  party,  upon 
whom  the  burden  as  to  such  fact  rests,  is  equivalent  to 
finding  such  fact  against  him.  Noblesville  Oas  and  Im- 
provement Co,  V.  LoehVy  124  Ind.  79. 

It  is  also  well  settled  that  if  a  special  verdict  contains 
evidence,  conclusion  of  law,  or  facts  without  the  issues, 
such  matters,  thus  improperly  found,  will  be  disregarded. 
I'ndiana,  etc,  R.  W,  Co,  v.  Finnell,  116  Ind.  414. 

The  rule  is  also  settled  in  this  State,  that  when,  in  such 
case  as  the  one  now  under  consideration, but|one  reasonable 
inference  can  be  drawn  from  the  facts  found  in  the 
special  verdict,  the  question  involved,  either  as  to  the 
negligence  of  defendant,  or  as  to  whether  the  plaintiff 
was  without  fault,  is  for  the  court;  but  whenever,  on 
either  the  question  of  negligence  or  contributory  negli- 
gence, there  may  reasonably  be  differences  of  opinion  as 
to  the  inference  or  conclusion  which  may  fairly  be  drawn 
from  such  facts,  such  question  is  then  one  of  fact — an 
ultimate  fact — ^to  be  determined  by  the  jury.  Cincinnati^ 
etc.,  R.  W.  Co.  V.  Grames,  136  Ind.  39;  Rush  v.  Coal  Bluff 
Mining  Co.,  131  Ind.  135;  Woolery,  Admr.,  v.  Louisville, 
etc.,  R.  W.  Co.,  107  Ind.  381. 

The  material  facts  found  in  this  case  tending  to  charge 
appellant  with  negligence,  and  relieve  the  appellee  from 
faulty  are,  in  substance,  that  when  said  passenger  train 
reached  the  platform  provided  by  appellant  for  passeng- 
ers at  the  station,  it  stopped  three  minutes,  and  that 
other  passengers  got  off  and  on  the  train,  and  that  ap- 
pellee, while  said  train  was  standing  still,  carefully,  and 
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without  unreasonable  delay,  went  out  on  the  platform  of 
the  car  and  attempted  to  get  off  onto  the  platform  at  the 
depot;  and  that  the  servants  of  appellant,  while  appellee 
was  in  the  act  of  attempting  to  g^t  off  said  train,  sud- 
denly started  said  train  in  motion,  and  by  reason  thereof 
appellee  was  violently  thrown  from  said  car  to  the 
ground. 

The  jury  also  find  the  ultimate  facts  that  appellee  was 
without  fault  or  negligence  on  his  part,  and  that  appel- 
lant negligently,  carelessly  and  wrongfully  failed  to  stop 
said  train  a  proper  and  suf&cient  length  of  time  to  allow 
appellee  to  get  «afely  therefrom,  and  negligently,  etc., 
started  the  train. 

There  is  no  fact  found  in  relation  to  the  age  or  phys- 
ical condition  of  appellee,  or  as  to  what  he  did  or  at- 
tempted to  do,  or  was  prevented  from  doing,  that  caused 
any  delay  or  failure  on  his  part  in  getting  ofif  the  train, 
or  that  the  servants  of  appellant  had  any  notice  or 
knowledge,  when  the  train  was  started,  that  appellee  was 
attempting  to  get  off,  or  of  any  other  fact  or  circum- 
stance which  required  a  longer  stop  than  three  minutes. 

If  it  was  conceded  that,  on  the  facts  found,  different 
inferences  might  reasonably  be  drawn  on  the  question 
of  contributory  negligence,  but  as  to  this  we  express  no 
opinion,  yet,  on  these  facts  so  meagerly  found  as  to  the 
circumstances  and  surroundings  of  the  respective  parties 
in  connection  with  the  transaction,  we  are  of  the  opinion 
that  the  only  reasonable  inference  which  can  be  drawn 
therefrom  is,  that  appellant  was  not  guilty  of  negligence 
in  failing  to  stop  longer  than  three  minutes.  The  court 
will  take  judicial  notice  of  the  fact  that  ordinarily  a  stop 
of  a  passenger  train  for  three  minutes,  at  a  station  for 
the  purpose  of  allowing  passengers  to  get  on  or  off  the 
train,  is  reasonable  and  adequate.  In  other  words,  it  is 
not  ordinarily  negligence  per  se  to  fail  to  stop  a  passen- 
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ger  train  for  such  purpose  for  a  longer  period  than  three 
minutes.  If  any  special  reason  existed  in  this  instance 
requiring  a  longer  stop,  such  reason  should  have  been 
shown.  The  mere  fact  that  appellee,  if  in  the  exercise 
of  due  care  and  reasonable  diligence,  had  not  left  the 
train  in  that  time,  did  not,  in  itself,  make  the  sudden 
starting  of  the  train,  after  a  stop  of  three  minutes,  a  neg- 
ligent act.  If  it  appeared  that  appellee  was  old  and 
feeble,  or  that  appellant's  servants  knew,  when  they 
started  the  train,  that  he  was  attempting  to  get  off,  a  dif- 
ferent question  would  be  presented. 

It  is  true  the  finding  is  that  the  train  stopped  from 
one  to  three  minutes,  but  the  same  rule  should  be  ap- 
plied as  in  the  construction  of  a  pleading,  and  as  the 
burden  of  proof  was  on  appellee,  the  verdict  must  be 
construed  most  strongly  against  him. 

The  charge  in  the  complaint  is  that  appellant  negli- 
gently failed  and  refused  to  stop  said  train  ''a  proper  and 
suflBcient  length  of  time  to  enable  and  allow  plaintiff  to 
get  safely  therefrom,"  but  the  finding,  when  construed 
most  strongly  against  him,  is  that  the  train  stopped  three 
minutes,  and  other  passengers  got  on  and  off  the  train, 
and  that  it  was  suddenly  and  negligently  started  while 
he  was  in  the  act  of  attempting  to  get  off  the  train,  with- 
out showing  any  circumstance  or  reason  from  which  the 
inference  could  reasonably  be  drawn  that  the  train  had 
not,  in  the  ordinary  and  natural  course  of  events,  stop- 
ped a  sufiBcient  length  of  time  to  allow  him  to  get  safely 
therefrom. 

The  judgment  of  the  court  below  is  reversed,  with  in- 
structions to  grant  appellee  a  new  trial,  if  moved  for 
within  ninety  days,  otherwise,  to  render  judgment  in 
favor  of  appellant  on  the  verdict  of  the  jury. 

Filed  Jan.  23,  1894;  Petition  for  rehearing  overruled  April  4,  1894. 
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No.  786. 

Hunter  v.  Cronkhite. 

CoNVBBSiON. — Sight  of  Action  in  Mortgagee  Against  Mortgagor  for  Con- 
version of  Mortgaged  Property. — Sufficiency  of  Complaint.— Mortgage 
Improper  Exhibit. — The  mortgagee  of  a  chattel  mortgage  sued  the 
mortgagor  to  recover  the  value  of  the  mortgaged  property  alleged  to 
have  been  converted  by  him  to  his  own  use.  The  complaint  does 
not  directly  allege  that  the  plaintiff  (mortgagee)  is  the  owner  of  the 
property  alleged  to  have  been  converted,  or  that  he  is  entitled  to  its 
possession,  but  his  rights  thereto  are  alleged  to  be  under  the  chattel 
mortgage  executed  to  him  by  defendant,  a  copy  of  which  is  made 
an  exhibit  to  the  complaint. 

Held,  that  the  mortgage  is  not  a  proper  exhibit,  it  not  being  the  basis 
of  the  action,  and  can  not  be  looked  to  in  determining  the  saffi- 
ciency  of  the  complaint ;  and  as  there  are  no  allegations  in  the  com- 
plaint showing  that  the  right  of  possession  of  the  mortgaged  chat- 
tels remained  in  the  mortgagor,  it  must  be  presumed  that  the  mort- 
gagee was  entitled  to  their  possession,  notwithstanding  the  mort- 
gage provides  that  the  mortgagor  should  retain  possession  of  the 
mortgaged  property. 

Same.— Failure  of  Proof  on  Part  of  Plaintiff.— Proprietary  Right.—Be- 
covery. — Mortgage.— In  such  case,  where  the  evidence  wholly  fails 
to  show  that  the  plaintiff  (mortgagee)  either  owned  or  was  entitled 
to  the  possession  of  the  property  alleged  to  have  been  converted,  no 
proprietary  right  being  shown  in  the  plaintiff,  there  could  be  no 
conversion  by  the  defendant,'  the  mortgagor. 

From  the  Warren  Circuit  Court. 
E.  F.  McCabCj  for  appellant. 

Ross,  J. — ^The  appellee  sued  the  appellant  to  recover 
the  value  of  personal  property  alleged  to  have  been  con- 
verted by  the  appellant  to  his  own  use.  There  was  a  find- 
ing and  judgment  for  the  appellee,  in  the  court  belovr, 
in  the  sum  of  $60. 

The  first  error  assigned  in  this  court  is  that  the  court 
erred  in  overruling  appellant's  demurrer  to  the  complaint. 

A  complaint,  to  state  a  cause  of  action  for  conversion, 
must  contain  such  a  statement  of  facts  as  will  show  the 
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plaintiff  to  be  entitled  to  recover  from  the  .defendant,  for 
an  injury  or  loss  sustained  to  him  by  reason  of  the  con- 
version complained  of. 

* 'Conversion  consists,  as  a  tort,  either  in  the  appropri- 
ation of  the  personal  property  of  another  to  the  party's 
own  use  and  benefit,  or  in  its  destruction,  or  in  exercis- 
ing dominion  over  it,  in  exclusion  and  defiance  of  the 
rights  of  the  owner  or  lawful  possessor,  or  in  withhold- 
ing it  from  his  possession,  under  a  claim  and  title  in- 
consistent with  the  owner's."  4  Am.  and  Eng.  Encyc. 
of  Law,  108. 

To  maintain  an  action  for  conversion,  the  plaintiff  must 
be  either  the  owner  or  entitled  to  the  possession  of  the 
property  alleged  to  have  been  converted.  Day  v.  Watts, 
92  Ind.  442. 

In  the  complaint  under  consideration,  it  is  not  directly 
alleged  that  the  appellee  is  the  owner  of  the  property  al- 
leged to  have  been  converted,  or  entitled  to  its  posses- 
sion. His  rights  thereto  are  alleged  to  be  under  a  chat- 
tel mortgage  executed  by  the  appellant,  a  copy  of  which 
mortgage  is  filed  as  an  exhibit  to  the  complaint.  The 
chattel  mortgage  is  not  the  basis  of  the  action,  hence  it  is 
not  a  proper  exhibit,  and  can  not  be  looked  to  for  the 
purpose  of  supplying  any  fact  omitted  from  the  com- 
plaint, which  is  necessary  to  have  been  alleged.  Rosa  v. 
Menefee,  125  Ind.  432. 

Does  the  execution  of  a  mortgage  upon  personal  prop- 
erty vest  the  title  to  such  property  in  the  mortgagee? 

It  has  been  held  that  a  chattel  mortgage  is,  at  law,  a 
conditional  sale,  which  vests  the  legal  title,  and,jp7-ima 
facie,  the  right  of  possession  to  the  things  mortgaged  in 
the  mortgagee.  Case  v.  Winship,  4  Blackf.  425;  Roberts 
V.  Norris,  67  Ind.  386;  Johnson  v.  Simpson,  77  Ind.  412; 
Lee  V.  Fox,  113  Ind.  98,  Walling  v.  Lewis,  Admr.,  119 
Ind.  496;  Ross  v.  Menefee,  supra. 
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While  it  is  -true  that  the  sale  is  a  conditional  one,  de- 
pendent upon  conditions,  yet  the  title  is  not  perfected  in 
the  mortgagee  until  the  conditions  of  the  mortgage  are 
broken.  In  view  of  the  rights  of  the  parties  in  the 
property,  it. can  not  well  be  said  that  the  title  vests  in  the 
mortgagee,  for  his  interest  therein  is  simply  a  lien.  This 
view  of  the  interest  of  the  parties  and  the  title  to  the 
property  is  sustained  by*many  authorities  wherein  it  has 
been  held  that  although  the  conditions  contained  in  the 
mortgage  have  been  broken,  and  under  its  terms  the  ab- 
solute title  to  the  property  vests  in  the  mortgagee,  yet, 
until  the  right  or  equity  of  redemption  has  been  fore- 
closed, the  mortgagor  may,  upon  application  to  a  court 
of  equity,  redeem  therefrom  and  recover  the  property,  or, 
if^the  property  has  been  converted,  the  mortgagee  may  be 
compelled  to  account  for  its  value,  less  the  amount  of 
his  debt  and  interest.  Hackleman  v.  Goodman^  75  Ind. 
202;  Lee  v.  Fox,  supra. 

Under  the  statute,  section  734,  R.  S.  1894,  the  mort- 
gagor is  recognized  as  having  an  interest  in  the  mort- 
gaged property,  which  is  subject  to  levy  arid  sale.  The 
purchaser,  however,  buys  the  same  subject  to  the  lien  of 
the  mortgage,  and  can  not  take  possession  of  the  chattels, 
if  the  mortgage  debt  is  due,  until  he  complies  with  the 
mortgage  and  satisfies  the  debt.  State,  ex  reL,  v.  MUli- 
gan,  106  Ind.  109. 

This  statute  places  chattel  mortgages  virtually  upon 
the  same  footing  as  mortgages  upon  real  estate,  in  this 
that  it  recognizes  that  the  mortgagor  retains  the  legal  title 
or  equity  of  redemption,  and  the  mortgagee  as  having  but 
a  lien,  which  can  ripen  into  a  title  only  by  a  foreclosure 
of  the  mortgagor's  right  or  equity  of  redemption.  Blake- 
more  V.  Taber^a  Exr,y  22  Ind.  466;  Lee  v.  Fox,  supra. 

The  common  law  right  to  possession  of.  the  chattels 
mortgaged   is  in  the  mortgagee,  not  because  the  title 
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thereto  has  vested  in  him  absolutely,  but  for  the  preser- 
vation of  the  security,  and  in  order  that  upon  a  breach 
of  the  conditions  of  the  mortgage  the  mortgagee  may  sell 
the  equity  of  redemption  of  the  mortgagor.  The  right 
to  the  possession  of  the  mortgaged  property  may  remain 
in  the  mortgagor  if  the  mortgage  so  provides.  Under 
the  allegations  of  this  complaint  there  is  nothing  to  in- 
dicate that  the  right  of  possession  of  the  chattels  re- 
mained in  the  mortgagor,  hence  we  must  presume  that 
the  appellee  was  entitled  to  their  possession. 

Counsel  for  appellant  insists  that  the  mortgage  filed 
with  the  complaint  provides  that  the  hiortgagor  should 
retain  possession  of  the  mortgaged  property,  hence  the 
complaint  is  defective,  in  that  it  contains  no  allegation 
that  made  his  continued  possession  thereof  wrongful.  As 
heretofore  stated,  the  mortgage  is  not  the  basis  of  the  ac- 
tion and  is  not  a  proper  exhibit  to  the*  complaint,  and 
for  that  reason  can  not  be  looked  to  in  determining  the 
suflBciency  of  the  complaint. 

So  far  as  any  objection  has  been  pointed  out,  we  think 
the  complaint  sufficient. 

It  is  next  urged  that  the  court  erred  in  overruling  the 
appellant's  motion  for  a  new  trial.  We  think  this  ob- 
jection well  taken.  The  evidence  wholly  fails  to  show 
that  the  appellee  either  owned  or  was  entitled  to  the 
possession  of  the  property  alleged  to  have  been  converted. 
The  chattel  mortgage  was  not  given  in  evidence,  and 
there  was  no  evidence  of  its  contents  or  of  a  breach  of  its 
conditions.  Without  evidence  showing  a  proprietary 
right  in  appellee  to  the  property  there  could  be  no  con- 
version by  the  appellant. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  a  new  trial. 

Piled  Mar.  27,  1894. 
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No.  886. 

The  Boaed  of  Commissioners  op  Adams  County  v. 

Cole. 

Physician. — Practicing  Without  License. — Emergency. — Compenatition. 
— Medicine  and  Surgery. — A  physician  may  recover  for  services 
rendered  in  a  county  where  he  has  not  procured  license  to  practice, 
if  the  services  are  rendered  under  a  pressing  emergency  and  urgent 
necessity,  such  as  would  not  admit  of  the  delay  necessary  to  procure 
the  proper  license.  But  for  such  services  as  are  rendered  after  he 
has  ample  time  to  procure  a  license,  he  is  entitled  to  no  compensa- 
tion. The  right  to  recover,  in  sueh  a  case,  is  not  to  be  extended 
beyond  the  necessities  of  the  actual  emergency. 

From  the  Adams  Circuit  Court. 

R.  K.  Erwin  and  J.  F.  Mann,  for  appellant. 
P.  O.  Hooper  and  E.  G.  Coverdale,  for  appellee. 

Gavin,  J. — ^The  appellee,  in  his  complaint,  says  that 
at  the  time  at  which  the  services  for  which  he  demands 
payment  were  made  he  was  a  physician  and  surgeon,  re- 
siding at  Sharres  Crossing,  in  Mercer  county,  in  the 
State  of  Ohio;  that  he  was  called  upon  to  go  to  the  re- 
lief of  one  John  Long,  a  poor  person,  living  in  Blue 
Creek  township,  in  Adams  county,  in  the  State  of  Indi- 
ana; that  the  said  Long  was  suffering  from  a  broken  leg; 
that  it  was  necessary  to  amputate  said  leg  as  soon  as  it 
could  be  done,  in  order  to  save  the  life  of  the  said  Long; 
that  appellee  arrived  at  the  house  of  said  Long  about  dark 
on  the  evening  of  July  23, 1886;  that  the  attending  phy- 
sician had  caused  appellee  to  be  sent  for  on  account  of 
his  particular  skill  as  a  surgeon,  in  consultation  with 
said  attending  physician;  that  it  was  much  nearer  to  the 
residence  of  appellee  than  to  that  of  any  other  competent 
surgeon  who  had  the  instruments  and  skill  necessary  to 
perform  said  amputation;  that  it  was  a  distance  of  six- 
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teen  miles  from  where  the  said  Long  lived  to  the  city  of 
Decatur,  the  county  seat  of  said  county  6f  Adams;  that 
the  appellee  was  not  in  the  habit  of  practicing  medicine 
and  surgery  in  said  county  of  Adams,  and  had  no  li- 
cense authorizing  him  to  practice  medicine  and  surgery 
in  said  county,  and  did  not  have  time  to  go  to  the  clerk's 
oflSce  in  said  county  to  procure  such  license  without  en- 
dangering the  life  of  said  Long;  that  there  was  a  press- 
ing emergency  and  an  urgent  necessity  to  amputate  the 
said  leg  as  soon  as  it  could  be  done,  in  order  to  save  the 
life  of  said  Long;  that  said  Long  was  then-,  and  has  ever 
since  been,  a  poor  person  and  unable  to  pay  for  said 
services;  that  the  said  board  of  commissioners  had  not 
employed  any  competent  physician  and  surgeon  to  care 
for  the  poor  of  said  Blue  Creek  township  at  the  time  said 
services  were  rendered;  that  the  trustee  of  said  township 
instructed  appellee  to  perform  said  operation  and  care 
for  said  Long,  and  what  was  right  in  the  premises  he 
would  do;  that  appellee  did  amputate  the  leg  of  said 
Long  on  the  24th  day  of  July,  1886,  and  that  it  was  rea- 
sonably worth  fifty  dollars  to  perform  said  operation; 
that  appellee  did  dress  and  care  for  the  said  leg  thereaf- 
ter, making  five  trips  therefor,  each  reasonably  worth 
ten  dollars;  that  said  township  trustee  refused  to  certify 
appellee's  bill  for  said  services,  and  that  said  appellant, 
board  of  commissioners,  refused  to  allow  the  same  at 
their  September  term,  1886. 

A  demurrer  to  this  complaint  was  overruled. 

An  answer  was  then  filed,  consisting  of  a  general  de- 
nial and  several  special  pleas.  On  the  overruling  of  a 
demurrer  to  the  third  and  fourth  paragraphs  of  the  an- 
swer, a  reply  was  filed  in  general  denial. 

The  cause  was  then  submitted  for  trial  to  a  jury,  which 
returned  a  verdict  for  appellee  in  the  sum  of  one  hun- 
dred and  twenty-five  dollars.^ 
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The  errors  assigned  question  the  sufficiency  of  the 
complaint  and  the  correctness  of  certain  instructions. 
Appellee's  right  to  recover  is  not  controverted,  unless 
forbidden  by  the  provisions  of  section  7322,  R.  S.  1894. 
See  Board,  etc.,  v.  Lomax,  5  Ind.  App.  567,  32  N.  E.  Rep. 
800.   * 

Counsel  for  appellant,  however,  argue  very  earnestly 
that  the  complaint  is  insufficient,  inasmuch  as  it  shows 
that  appellee  had  no  license  to  practice  medicine  in  the 
county  of  Adams,  as  required  by  the  act  approved  April 
11,  1885,  regulating  the  practice  of  medicine  and  surg- 
ery in  this  State.     R.  S.  1894,  sections  7318-7323. 

Counsel  for  appellee,  on  the  other  hand,  gravely  con- 
tend that  because  the  appellee  was  not  in  the  habit  of 
practicing  his  profession  in  the  county  of  Adams,  there- 
fore the  amputation  in  this  case,  and  the  visits  and 
dressing  of  the  wound  from  July  24  to  August  12, 1886, 
did  not  amount  to  a  practicing  of  medicine  and  surgery 
in  that  county,  in  the  sense  contemplated  by  the  statute. 

If  this  contention  were  correct,  the  statute  would  be 
little  more  than  a  dead  letter.  The  practice  of  medicine 
and  surgery  consists  in  the  application  of  science,  skill 
and  experience  to  the  cure  or  alleviation  of  the  ailments 
of  the  human  body;  and  whether  a  physician  exercises 
his  skill  upon  ane  patient  or  upon  a  greater  number,  he 
is  in  each  case  engaged  in  the  practice  of  his  profession. 

This  statute  requires  every  physician  or  surgeon,  de- 
siring to  practice  his  profession  in  this  State,  to  procure 
a  license  therefor,  and  section  7322  enacts,  in  so  many 
words,  that  *'No  cause  of  action  shall  lie  in  favor  of  any 
person  for  services  as  physician,  surgeon,  or  obstetrician 
who  had  not,  prior  to  the  rendition  of  such  services,  pro- 
cured a  license  to  practice  as  herein  provided  for." 

This  statute  has  been  upheld  by  several  decisions  of 
the  Supreme  Court.     Eastman  v.  State y  109  Ind.  278; 
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Ott  V.  Meek  J  Admr.,  Ill  Ind.  40;  Slate,  ex  rel.,  v. 
Green,  112  Ind.  462;  Benham  v.  State,  116  Ind.  112. 

According,  then,  to  the  letter  of  the  law,  strictly  and 
literally  interpreted,  the  appellee  could  recover  nothing. 

Courts  are  not,  however,  always  required  to  give  full 
force  to  the  exact  letter  of  the  law,  but  are  oftentimes 
permitted,  nay,  more,  required,  to  relax  somewhat  the 
rigor  of  an  exact  compliance.  Schmidt  v.  Slate,  78  Ind. 
41;   City  of  Evansville  v.  Summers,  108  Ind.  189. 

In  Parish  v.  Foss,  75  Ga.  439,  a  recovery  was  allowed 
for  services  rendered  without  registration,  where  the 
physician  registered  as  soon  as  he  could. 

So  far  as  the  amputation  itself  is  concerned,  the  com- 
plaint shows  that  it  was  sixteen  miles  to  the  county  seat, 
and  that  the  appellee  did  not  have  time  to  ^go  to  the 
clerk's  oflGice  to  procure  a  license  without  endangering 
the  life  of  the  patient;  *'that  there  was  a  pressing  em-, 
ergency  and  an  urgent  necessity  to  amputate  the  said  leg 
as  soon  as  it  could  be  done,  in  order  to  save  the  life  of 
the  said  Long."  This  is,  we  think,  one  of  those  excep- 
tions contemplated  in  the  case  of  Orr  v.  Meek,  Admr., 
supra,  where  the  court  said:  ''It  may  he  that  there  are 
cases  where  the  courts  would  hold  that  the  statute  does 
not  apply  in  its  full  rigor,  as  where  there  is  an  emer- 
gency demanding  prompt  action,"  etc. 

To  hold  that  appellee's  conduct,  thus  far,  was  within 
the  inhibition  of  the  statute,  would  be  the  extreme  of  in- 
humanity. 

This  does  not,  of  course,  justify  the  appellee  in  con- 
tinuing his  attendance  upon  his  patient  day  after  day 
without  procuring  a  license  for  the  practice  of  his  pro- 
fession in  Adams  county,  but  it  does  show  that  he  was 
entitled  to  some  relief;  and  the  complaint  must,  there- 
fore, be  held  good. 

Among  the  instructions  to  the  jury  complained  of  is 
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the  following:  "There  is  a  statute  of  this  State  requiring 
a  physician  to  procure  a  license  to  practice  medicine  and 
surgery  before  he  can  engage  in  the  practice  within  the 
State,  or  collect  a  claim  for  services  rendered  without 
having  a  license.  This  statute,  however,  is  not  to  be 
applied  within  the  strictness  of  the  letter  in  every  case; 
for  instance,  if  a  physician,  competent  and  qualified, 
from  another  State  or  county,  were  called  on  a  profes- 
sional visit  for  consultation,  or  the  call  is  made  because 
of  some  special  skill  or  ability  of  the  physician  in  a  par- 
ticular branch  of  his  profession,  or  there  was  an  exist- 
ing emergency  for  the  attendance  of  such  physician  in 
order  to  save  life,  and,  under  such  circumstances,  the 
physician  acted  without  procuring  a  license,  such  phy- 
sician would  be  entitled  to  recover  for  his  services  thus 
rendered,  notwithstanding  he  had  no  license,  and  the 
•law  would  aid  him  in  making  such  collection." 

We  are  satisfied  that  by  this  charge  the  learned  judge 
gave  to  the  jury  altogether  too  wide  a  latitude  in  the 
interpretation  of  the  law.  It  is  the  duty  of  the  courts  to 
uphold,  not  tp  weaken,  the  acts  of  the  Legislature,  when 
such  acts  are  not  in  conflict  with  the  constitution.  But 
to  sustain  this  instruction  would  be  to  break  down  a  wise 
statute  intended  to  protect  the  people  of  the  State  against 
quacks  and  other  irresponsible,  incompetent  physicians. 
It  is  better  that  competent  physicians  should  suffer  some 
inconveniences  than  that  the  door  should  be  opened  wide 
for  the  incompetent. 

If  a  physician  may  safely  practice  his  profession  with- 
out a  license,  because  some  one,  wise  or  unwise,  judges 
him  to  have  special  qualifications  for  the  treatment  of 
certain  ailments,  and  "the  call  is  made  because  of  some 
special  skill  or  ability  of  the  physician  in  a  particular 
branch  of  his  profession,"  then  there  will  remain  few 
practitioners  in  all  the  land  who  may  not  utterly  disregard 
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the  provisions  of  the  law.  All  that  would  be  necessary  for 
him  to  show  would  be  that  he  was  called  to  visit  his  pa- 
tient *  'because  of  some  special  skill  or  ability ' '  in  the  treat- 
ment of  some  given  infirmity;  and  this  he  could  nearly 
always  do,  for  the  very  reason  for  his  call  wa^  that  his 
patient  believed  him  to  be  possessed  of  such  special  skill 
and  ability. 

The  law  does  not  require  what  is  unreasonable  or  im- 
possible, and  we  think  that  the  appellee  was  entitled  to 
compensation  for  the  amputation,  even  though  he  did 
not  have  a  license,  if  rendered  in  the  emergency  alleged; 
but  he  was  entitled  to  no  compensation  for  his  after 
services,  for  which  there  was  ample  time  to  procure  a 
license  as  required  by  law.  The  right  to  recover  is  not 
to  be  extended  beyond  the  necessities  of  the  actual  em- 
ergency. People  V.  Lee  Wah,  71  Cal.  80;  Terre  Haute, 
etc.,  R.  W.  Go.  V.  McMurray,  98  Ind.  358;  Toledo,  etc., 
R.  W.  Co.  V.  Mylott,  6  Ind.  App.  438,  33  N.  E.  Rep. 
135. 

With  the  views  which  we  have  expressed  as  to  the  law 
applicable  to  this  case,  the  instruction  was  erroneous  un- 
der any  evidence  admissible  under  the  issues.  The  ab- 
sence of  the  evidence  does  not,  therefore,  make  the  error 
unavailable.  Thornton  on  Juries,  section  203;  Rapp  v. 
Kester,  125  Ind.  79. 

The  judgment  is  reversed,  and  the  cause  remanded, 
with  instructions  to  grant  a  new  trial,  and  for  further 
proceedings  in  accordance  with  this  opinion. 

Filed  March  13, 1894. 
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No.  1,072. 

Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis  Rail- 
way Company  v.  Henderson. 

Railroad.-*- TYcfcct  and  Freight  Agent,  When  Entitled  to  Compensation 
for  Extra  Services  Performed  Out  of  the  Line  of  iSuch  EmplopMnt^  at 
Bequest  of  the  Company, — Master  and  Servant, — Where  a  railroad 
company  employs  one  as  ticket  and  freight  agent  at  one  of  its  sta- 
tions, at  a  regular  salary,  such  employe  may  recover  extra  compen- 
sation for  services  rendered  in  carrying  mail  from  the  train  to  the 
postoffice,  and  vice  versa,  where  the  services  are  rendered  at  the  re- 
quest of  the  railroad  company,  without  any  agreement  as  to  com- 
pensation, such  service  not  being  included  in  the  general  employ- 
ment of  ticket  and  freight  agent. 

Pleading. — Reply, — Sufficiency  of, — A  bad  reply  is  good  enough  for  a 
bad  answer. 

From  the  Johnson  Circuit  Court. 
S,  Stansifer,  for  appellant. 

F,  S,  Staff,  R.  M.  Miller  and  H.  C.  BameU,  for  ap- 
pellee. 

Reinhard,    J. — ^The  overruling  of  the  appellant's  de- 
murrer to  the  first  paragraph  of  the  reply  is  the  only  er-  j 
ror  relied  upon  for  a  reversal  of  the  judgment. 

The  case  stands  upon  the  third  paragraph  of  the  com-  j 

plaint,  the  third  paragraph  of  the  answer,  and  the  M  ( 

paragraph  of  the  reply.     The  court  having  overruled  the  | 

demurrer  to  the  first  paragraph  of  the  reply,  and  ^^the  f 

appellant  biding  the  demurrer,  the  case  was  submitted  to 
the  court  for  the  assessment  of  damages, ''  and  there  wa*         i 
judgment  for  the  appellee  for  $100.  ii 

The  substance  of  the  averments  of  the  third  paragr^P^ 
of  the  complaint  is  that  the  appellant,  while  under  coi^' 
tract  to  carry  the  United  States  mail  between  its  rail^^^ 
stations  and  the  postoflBces  along  its  line  of  rail^^^ 
where  the  same  was  less  than  eighty  rods  apart,  ^^ 
while  operating  its  railroad  through  Johnson  county  >  ^^ 
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diana,  with  a  station  called  * 'Amity"  upon  said  road, 
and  in  said  county,  the  appellant  wrote  the  appellee  a 
letter,  which  was  duly  received  by  him,  and  in  which 
appellee  was  requested  to  carry  said  mail  between  said 
station  and  postoflBce,  a  copy  of  which  letter  is  filed  with 
the  complaint;  that  in  accordance  with  said  letter  appel- 
lee did  carry,  and  caused  to  be  carried,  for  appellant,  said 
mail  between  said  station  and  postoflSce,  for  a  period  of 
861  days  continuously,  from  the  13th  day  of  August, 
1888;  that  the  said  services  were  of  the  value  of  25  cents 
per  day,  making  $215.25,  which  the  appellant  promised 
to  pay,  and  which  remains  due  and  unpaid;  that  appel- 
lee has  frequently,  before  the  bringing  of  this  action,  de- 
manded payment  of  appellant,  but  that  the  same  has 
been  as  often  refused.     Wherefore,  etc. 

The  letter  is  as  follows: 

'^Louisville,  Ky.,  August  13,  1888. 
''Mr.  Joshua  Henderson,  Agent,  Amity. 

"Dear  Sir:  In  accordance  with  our  agreement  with 
the  Government,  under  which  we  transport  the  United 
States  mails,  we  are  under  obligations  to  carry  them  be- 
tween the  postoffic^s  and  our  stations  when  the  distance 
is  less  than  eighty  rods,  which  happens  to  be  at  your 
station.  I  wish  you  would  arrange,  upon  receipt  of  this 
letter,  to  carry  the  mails  back  and  forth  between  the  post- 
office  and  our  trains.  Please  acknowledge  receipt. 
"Very  truly  yours, 

"W.  F.  Black,  Superintendent." 

The  third  paragraph  of  the  answer  reads  as  follows: 

"3.  For  answer  to  the  third  paragraph  of  the  com- 
plaint  the  defendant  says,  that  before  and  on  said  13th 
day  of  August,  and  during  all  the  time  mentioned  in 
said  third  paragraph  of  complaint,  the  plaintiff  was  em- 
ployed by,  and  served,  defendants  as  ticket  and  freight 
Vol.  9—31 
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agent  at  said  Amity  on  a  regular  salary  of,  to  wit,  ten 
dollars  a  month,  which  was  all  the  time  paid  to  him, 
and,  further,  said  letter  was  addressed  to  and  said  duty 
was  required  of  him  as  such  agent.  Wherefore,  defend- 
ants say  that  for  said  increased  duties  required  by  said 
letter,  plaintiff's  said  salary  is  deemed  in  law  to,  and  did, 
cover  compensation  for  the  same,  and  the  defendants 
deny  a  promise  as  alleged.'' 

A  demurrer  to  this  paragraph  having  been  overruled, 
appellee  replied  in  two  paragraphs  (the  second  in  de- 
nial).    The  first  reads  as  follows: 

**1  Par.  The  plaintiff,  Joshua  Henderson,  for  reply  to 
the  third  paragraph. of  defendant's  answer,  says,  that  the 
plaintiff  was  only  and  solely  employed  as  ticket  and 
freight  agent,  and  the  carrying  of  the  mail  is  not  a  part 
of  the  work  of  the  ticket  or  freight  agent,  and  not  a  part 
of  the  duties  of  said  employment;  that  defendant  paid 
said  sum  of  ten  dollars  per  month  for  only  a  part  of  his 
time,  to  wit,  that  given  to  the  duties  of  ticket  and  freight 
agent,  and  the  plaintiff  was  entitled  to  the  remainder  of 
his  time  to  labor  for  himself;  that  the  labor  of  carrying 
the  mail  was  a  new  and  distinct  one,  for  which  he  has 
received  nothing  from  defendant,  and  taking  much  more 
of  plaintiff's  time  not  paid  for  by  defendant." 

Was  the  third  paragraph  of  the  reply  suflScient? 

It  is  insisted  in  argument  for  the  appellant,  that  ap- 
pellee being  shown,  in  the  answer,  to  have  been  the  sta- 
tion agent  of  the  appellant,  the  additional  employment 
as  mail  carrier  between  the  appellant's  station  at  Amity 
and  the  postoffice  became  a  part  of  his  employment  as 
such  agent,  and  as  the  fact  thus  shown  in  the  answer  is 
not  denied  in  the  paragraph  of  reply  to  which  the  de- 
murrer was  addressed,  it  amounted  to  a  confession  of  the 
same,  and  the  appellee  is  precluded  from  further  assert- 
ing such  claim. 
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It  is  doubtless  the  rule  that  one  employed  at  a  regular 
salary  to  perform  certain  duties  or  labor,  is  not  entitled 
to  additional  compensation  on  account  of  additional  or 
increased  labor  in  the  same  line  of  employment,  not  an- 
ticipated at  the  time  of  such  employment,  in  the  absence 
of  an  express  promise  to  pay  for  such  additional  labor. 
Wood  Master  and  Servant,  p.  182,  section  90. 

On  the  other  hand,  it  is  not  seriously  denied,  and 
must  be  conceded,  we  think,  that  if  carrying  the  mail 
from  the  depot  to  the  postof&ce  was  not  a  part  of  the 
service  required  of  appellee  in  connection  with  his  em- 
ployment as  ticket  and  freight  agent,  then  he  may,  if 
the  circumstances  otherwise  warrant,  recover. 

As  was  said  in  Cincinnati,  etc,  R.  R.  Co.  v.  Clarkson, 
7  Ind.  595:  ''Where  a  person  is  employed  by  the  month 
or  year,  simply  to  attend  to  a  particular  branch  of  busi- 
ness, he  may  have  a  claim  to  compensation  for  services 
rendered  on  request  out  of  that  particular  branch,  even 
without  an  express  agreement  that  such  services  should 
be  paid  for.'* 

The  appellant's  counsel,  however,  asserts  that  the 
pleadings,  when  taken  together,  show  that  carrying  the 
mail  was  within  the  line  of  appellee's  employment  as 
ticket  and  freight  agent,  or,  at  least,  that  they  do  not 
show,  afiBrmatively,  that  such  service  was  out  of  the 
line  of  his  employment.  The  contention  of  counsel  is 
that  the  intent  of  the  parties  must  be  gathered  from  the 
contract  itself.  Wood  Master  and  Servant,  p.  178,  sec- 
tion 89. 

The  contract  relating  to  the  employment  of  the  appel- 
lee as  ticket  and  freight  agent  is  not  set  out  in  the  plead- 
ings. The  only  reference  to  such  contract  is  in  the  an- 
swer to  which  the  first  paragraph  of  the  reply  is  ad- 
dressed. Its  terras  are  not  set  forth.  All  there  is  said 
about  it  is  contained  in  the  averment  that  *'the  plaintiff 
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was  employed  by,  and  served,  defendant  as  ticket  and 
freight  agent  at  said  Amity,  on  a  regular  salary,  to  wit, 
ten  dollars  a  month,  which  was  all  the  time  paid  to 
him.'' 

We  are  unable  to  perceive  how  it  can  be  held,  as  mat* 
ter  of  law,  that  the  employment  as  ticket  and  freight 
agent  includes  the  duty  of  carrying  the  mail  between  the 
station  and  the  postofl&ce.  We  know,  judicially,  that 
the  United  States  mail  is  not  carried  upon  railroad  trains 
as  freight,  and,  if  it  were,  we  do  not  suppose  it  would 
be  contended  that  it  is  a  part  of  the  duty  of  a  freight 
agent  to  carry  the  freight  transported  by  his  principal, 
between  the  depot  and  the  place  of  business  of  the  ship- 
per or  consignee.  If,  therefore,  it  devolved  upon  us  to 
determine,  as  a  matter  of  law,  whether  or  not  the  duty 
of  carrying  the  mail  between  the  postofflce  and  the  depot 
of  a  station  on  a  railroad  is  included  in  the  general  em- 
ployment of  a  ticket  and  freight  agent  at  such  station, 
we  should  be  forced  to  hold  the  negative  of  this  propo- 
sition. If,  however,  the  appellant  relies  upon  the  term- 
inology of  the  contract  to  establish  this  fact,  the  purport 
of  such  contract  should  have  been  specifically  set  forth 
in  the  answer.  The  answer  here  avers,  in  effect,  that 
the  appellee  was  employed  as  ticket  and  freight  agent, 
and  that  such  employment,  in  law,  covered  his  compen- 
sation for  the  services  of  carrying  the  mail. 

We  do  not  think  this  answer  sufficient  to  avoid  th# 
averments  of  the  complaint,  and  if  the  answer  was  bad, 
the  reply,  though  also  bad,  was  good  enough  as  a  re- 
ply to  a  bad  answer.     Giipp  v.  Campbell,  103  Ind.  213. 

But  if  we  treat  the  answer  as  containing  an  averment 
that  the  general  contract  by  which  the  appellee  was  em- 
ployed in  the  service  of  the  appellant  required  him  to 
carry  the  mail,  as  a  part  of  his  duty,  then  this  was  an 
issuable  fact,  and  one  that  was  proper  for  the  appellee  to 
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traverse  in  the  reply.  Conceding  that  the  reply  is  but 
an  argumentative  denial,  we  are  unable  to  comprehend 
how  the  appellant  could  have  been  harmed  by  the  over- 
ruling of  the  demurrer  to  it.  The  cases  cited  by  appel- 
lant's counsel  on  this  point  do  not  hold  to  the  contrary. 
Scott  V.  Stetler,  128  Ind.  385;  State,  ex  reL,  v.  Roche, 
Admr.,  94  Ind.  372;  Kernodle  v.  Caldwell,  Admr.,  46 
Ind.  153. 

We  fully  recognize  the  soundness  of  the  doctrine  that 
a  bad  reply  can  not  be  upheld  when  addressed  to  a  good 
answer,  although  the  matters  set  forth  in  such  reply 
might  have  been  proved  under  the  general  denial,  also 
pleaded  in  reply.  Thus,  where  a  reply  which  meets  only 
a  portion  of  the  averments  of  the  answer,  though  ad- 
dressed to  the  whole  thereof,  is  demurred  to,  the  demurrer 
must  be  sustained,  although  the  matters  set  forth  in  such 
bad  reply  might  have  been  given  in  evidence  under  the 
general  denial,  which  was  also  filed.  This  is  the  extent 
of  the  holding  in  the  cases  cited  by  appellant's  counsel. 

We  make  no  contention  with  counsel  over  the  correct- 
ness of  this  ruling,  but  it  does  not  meet  the  point  under 
discussion. 

In  the  reply  before  us  the  appellee  admits"  that  he  was 
employed  by  the  appellant  as  ticket  and  freight  agent, 
but  expressly  avers  that  his  contract  in  that  employment 
did  not  require  him  to  perform  the  work  for  which  he 
has  here  sued.  The  reply  is  as  broad  as  the  answer,  and 
the  appellant  could  not  have  been  harmed  by  it  in  any 
event,  for  if  it  amounted  but  to  a  denial  of  the  contract 
set  up  in  the  answer,  it  still  left  upon  the  appellant  the 
burden  of  proof  upon  the  facts  averred  in  such  answer. 

There  is  no  available  error. 

Judgment  aflBrmed. 

Ross,  J.,  was  absent. 

Filed  Feb.  1,  1894 ;  petition  for  rehearing  overruled  April  19,  1894. 
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No.  1,132. 
The  Marion  Street  Railroad  Company  v.  Shaffer. 

Contributory  Nkglioencb. — Remaining  Upon  Platform  of  Street  BaU- 
way  Car. — Negligence  Per  8e, — It  is  not  contributory  negligence  p«f 
se  for  a  passenger  to  remain  upon  the  platform  of  a  street  railway 
car. 

Appbllatb  Court  Practice. — Conflicting  Evidence. —  Ferdfc^— "WTiere 
the  evidence  is  conflicting,  the  appellate  tribunal  will  not  weigh  it, 
nor  disturb  the  verdict. 

From  the  Blackford  Circuit  Court. 
W.  H.  Carroll  and  0.  D.  Deariy  for  appellant. 
H.  J.  Paulus,  T.  B.  Dicken,  J.  Cantwell  and  S.  W. 
Cantwell,  for  appellee. 

LoTZ,  J. — ^The  appellant  owns  and  operates  an  electric 
street  railway  in  the  city  of  Marion.  The  power  was 
communicated  to  the  motor  by  the  overhead  trolley 
method.  The  appellee,  as  a  passenger,  was  riding  on 
the  rear  platform  of  the  motor  car  when  the  trolley  pole 
broke,  and  the  trolley  wheel  and  a  portion  of  the  pole  fell 
upon  him. 

He  brought  this  action  to  recover  damages  for  the  in- 
jury sustained,  and  recovered  a  judgment  in  the  court 
below. 

The  only  error  discussed  by  appellant's  counsel  on 
this  appeal  is  that  the  trial  court  erred  in  overruling  ap- 
pellant's motion  for  a  new  trial. 

It  is  insisted  that  the  verdict  is  not  supported  by  suf- 
ficient evidence,  and  is  contrary  to  the  law,  in  that  it 
appears  that  the  appellee  was  guilty  of  contributory  neg- 
ligence in  remaining  upon  the  platform  when  he  might 
have  occupied  a  seat  within  the  car. 

It  is  not  contributory  negligence  per  «e  for  a  passenger 
to  stand  or  sit  upon  the  platform  of  a  street  railway  car. 
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Nolan  V.  Brooklyn  City,  etc.,  R,  R.  Co.,  87  N.  Y.  63,  41 
Am.  Rep.  345;  Maguire  v.  Middlesex,  etc,  R.  R.  Co.,  115 
Mass.  239;  Thirteenth,  etc..  Street  R.  W.  Co.  v.  Boudrou, 
92  Pa.  St.  475,  37  Am.  Rep.  707. 

In  this  case,  there  was  evidence  which  tended  to  show 
that  the  car  was  crowded  at  the  time,  and  that  there  was 
no  room  for  the  appellee  on  the  inside  of  the  car.  True, 
the  evidence  on  this  point  was  conflicting,  and  perhaps 
the  weight  of  it  tended  to  establish  the  contrary,  still 
this  court  will  not  weigh  the  evidence  under  such  cir- 
cumstances. 

Judgment  aflSrmed,  at  costs  of  appellant. 
Filed  March  14,  1894. 


No.  1,314. 

Spades  et  al.  v.  Phillips. 

Pleading. — Complaint,  Sufficiency  of. — Sewer  Assessment  Lien. — Board 
of  Public  Works. --In  an  action  to  enforce  a  sewer  assessment  lien, 
it  is  not  necessary  to  allege  the  proper  appointment  or  qaaliAca- 
tions  of  the  board  of  public  works,  or  the  adoption  of  rules  for  the 
conduct  of  their  business  and  notice  thereof,  as  required  by  statute. 

Samb. — Same. — Sewer. — Improvement^  Where  Made. — In  such  action, 
where  the  complaint  describes  the  property  assessed  as  being  in 
"Milligan's  Brook  Park  Addition  to  the  city  of  Indianapolis,"  and 
in  an  exhibit  it  appears  that  the  proposed  improvement  is  to  be 
made  **in  said  city,"  the  city  of  Indianapolis  being  mentioned  in 
the  preceding  line,  the  allegations  sufficiently  show  the  improve- 
ment to  have  been  made  within  the  city  of  Indianapolis. 

Same. — Complaint,  Necessary  Averments. — Seicer  Assessment. — Matter  of 
Defense. — Whatever  benefit  a  defendant,  in  an  action  to  foreclose  a 
sewer  assessment  lien,  might  derive  from  the  last  sentence  in  sec- 
tion 3846,  R.  S.  1894,  could  be  available  only  by  way  of  defense,  an<l 
need  not  be  negatived  in  the  complaint. 

Notice. — Street  Improvements. — Spirer. —  Statute  Construed. — Sections 
3836  and  3841,  R.  S.  1894,  relating  to  notice  of  assessment  and  de- 
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mand  in  condemnation  proceedings,  are  not  applicable  as  to  the  no- 
tice required  in  street  improvements. 

From  the  Marion  Superior  Court. 

J,  C.  Brush  and  S,  M.  Shepard,  for  appellants. 
C.  M.  Cooper,  for  appellee. 

Gavin,  J. — ^The  appellee  brought  suit  to  enforce  the 
lien  of  a  street  assessment  for  improvements  made  in  the 
fall  and  winter  of  1891,  under  the  Indianapolis  city 
charter,  Acts  1891,  p.  137,  eit  seq. 

Section  57  of  the  act,  being  section  3828,  R.  S.  1894, 
provides  for  the  appointment  and  organization  of  a  board 
of  public  works,  while  the  following  sections  prescribe 
their  powers  and  duties.  The  board  consists  of  three 
members  to  be  appointed  by  the  mayor,  and  not  more 
than  two  to  be  of  the  same  political  party. 

It  is  unnecessary  for  the  complaint  to  allege  the  proper 
appointment  or  qualifications  of  this  board  or  the  adop- 
tion of  rules  for  the  conduct  of  their  business,  and  notice 
thereof  as  required  by  statute.  This  board  is  one  of  the 
functionaries  provided  by  law  for  the  administration  of 
municipal  affairs.  It  is  no  more  necessary  in  such  an 
action  as  this  to  allege  the  regular  creation  of  such  board 
and  the  qualifications,  etc. ,  of  its  members  than  to  require 
allegations  concerning  the  regularity  of  the  selection  and 
organization  of  a  city  council  or  the  qualifications  of  its 
members  in  suits  wherein  their  acts  or  ordinances  are  in- 
volved. 

It  is  objected  to  the  complaint  that  it  nowhere  appears, 
either  from  complaint  or  exhibits,  that  the  improvement 
described  is  in  the  city  of  Indianapolis. 

The  proceedings  with  regard  to  this  improvement  are 
set  forth  with  much  detail.  In  the  complaint  the  prop- 
erty assessed  is  described  as  being  in  "Milligan's  Brook 
Park  Addition  to  the  city  of  Indianapolis."     In  one  of 
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the  exhibits  it  appears  that  the  proposed  improvement  is 
to  be  made  *4ii  said  city,"  the  city  of  Indianapolis  be- 
ing mentioned  in  the  preceding  line.  These  statements 
sufficiently  show  the  improvement  to  have  been  within 
the  city  of  Indianapolis.  Even  were  these  to  be  regarded 
as  in  any  manner  insufficient,  see  Stockwell  v.  State,  ex 
rel.,  101  Ind.  1. 

Counsel  for  appellant  further  urge  the  insufficiency  of 
the  complaint  because  it  fails  to  show  a  compliance  with 
the  requirements  of  sections  65  and  70  of  the  act,  being 
sections  3836  and  3841,  R.  S.  1894,  as  to  notice  of  the 
assessment  and  demand. 

These  sections  relate  to  condemnation  proceedings  and 
not  to  street  improvements,  which  are  regulated  by  sec- 
tions 73  to  82. 

It  is  true  section  73  provides  that  the  notice  of  the 
resolution  shall  be  the  same  as  that  required  for  con- 
demnation proceedings,  but  we  are  unable  to  find  any 
statute  making  applicable  to  the  street  improvement  pro- 
ceedings the  notice  of  assessment  specified  for  condemna- 
tion proceedings. 

The  last  ground  of  objection  argued  is,  that  the  com- 
plaint is  bad  for  want  of  an  averment  that  no  improve- 
ment conforming  to  the  general  plan  had  already  been 
made. 

In  section  75  of  the  act,  R.  S.  1894,  section  3846,  there 
is  this  provision  in  an  independent  substantive  clause: 
''If,  before  ordering  such  improvement,  any  land  or  lots 
have  already  an  improvement  in  front  thereof  conform- 
ing to  the  general  plan,  said  board  shall  make  an  allow- 
ance to  said  owner  thereof,  to  be  deducted  from  his 
assessment  and  from  the  total  amount  of  the  contract 
price." 

Whatever  benefit  appellant  might  derive  in  this  action 
from  this  provision  could  be  available  only  by  way  of 
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defense.  It  was  not  incumbent  on  appellee  to  negative 
this  contingency  in  his  complaint.  Daggy  v.  Ball,  7 
Ind.  App.  64;  State  v.  MaddoZy  74  Ind.  105;  Hewitt  v. 
State,  121  Ind.  245;  Teel  v.  FoTida,  4  Johns.  304;  Bliss 
Code  PL,  section  202. 

None  of  the  objections  presented  being  well  taken,  the 
judgment  is  affirmed. 

Filed  April  26,  1894. 


No.  871. 
McWhorter  v,  Norris. 


PRACTicB.—OemiKnfir  Motion  to  Strike  Out  Part  of  a  Pleading, ^There 
is  no  available  error  in  overruling  a  motion  to  strike  out  parts  of  a 
pleading. 

Promissory  Note. — Negotiable  Instrument. — Pron^e  to  Pay  Interest 
but  not  Principal. — A  written  promise  to  pay  to  another,  or  order, 
ten  per  cent,  interest  on  $300,  during  the  payee's  and  his  wife's  life- 
time, per  year,  is  assignable  under  section  5501,  R.  S.  1881,  provid- 
ing that  certain  written  obligations  shall  be  negotiable  by  indorse- 
ment ;  and  such  promise  to  pay  was  a  valid  undertaking,  although 
there  is  no  promise  to  pay  the  principal,  the  1800,  for  which  the  in- 
terest is  to  be  paid. 

Pleading. — Complaint. — Inconsistent  Facts. —  Title,  How  Acquired. — 
Negotiable  Instrument. — Assignment.— Where  the  assignee  of  a  writ- 
ten obligation  alleged,  in  his  first  paragraph  of  complaint,  that  bia 
assignor  obtained  title  to  the  obligation,  by  delivery,  from  her  hus- 
band ;  and,  in  the  second,  that  his  assignor  obtained  title  by  device, 
and,  also,  that  his  assignor  was  the  widow  and  only  heir  at  law  of 
her  husband,  whose  estate,  not  exceeding  $500  in  value,  was  set  off 
to  the  widow  by  the  court,  each  paragraph  alleging  a  transfer  of 
title  to  the  plaintiff  by  the  widow,  title  is  sufficiently  shown  in 
plaintiff,  and  there  are  no  such  inconsistencies  in  the  allegations  of 
the  complaint  as  will  destroy  the  effect  of  the  facts  pleaded. 

Former  Adjudication. — Answer ,  Sufficiency  of. — Dismissal  of  Action. 
— An  answer  of  former  adjudication,  alleging  that  the  dismissal  of 
the  case  was  not  a  voluntary  one,  but  was  brought  about  by  an  an- 
nouncement of  the  court  that  unless  additional  evidence  was  intro- 
duced, there  could  be  no  recovery,  is  not  a  good  answer. 
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Dbfbnsb. — Matter  of, — Beceipt. —  Negotiable  Instrument, — Assignment. 
— Where  the  uncontradicted  evidence  shows  the  obligation  sued  on 
by  the  assignee  to  have  been  the  property  of  the  assignor  from  July 
14,  1874,  the  next  day  after  its  execution,  until  it  was  transferred  to 
the  assignee,  a  receipt  given  to  the  defendant,  the  payee,  by  the 
payor  thereof,  on  June  4,  1883,  is  no  defense  to  the  action ;  neither 
is  a  settlement  made  after  the  assignment  of  the  obligation. 

Appkllatb  Court  Prac?ticb. — Conflicting  Evidence, —  Verdict. — Where 
the  evidence  is  conflicting,  the  court  will  not  disturb  the  verdict  on 
the  weight  of  the  evidence. 

From  the  Noble  Circuit  Court. 

H,  G.  Zimmerman  and  R.  W,  McBride,  for  appellant. 

L.  W.  Walker,  for  appellee. 

Ross,  J. — ^The  judgment  appealed  from  was  rendered 
in  an  action  brought  by  the  appellee  to  recover  upon  the 
following  written  obligation: 

'^$100.  Wawaka,  Ind.,  July  13,  1874.      ' 

''One  year  after  date,  I  promise  to  pay  to  John  Mc- 
Whorter, or  order,  ten  per  cent,  interest  on  three  hun- 
dred dollars,  during  his  and  his  wife's  lifetime,  per 
year,  value  received,  without  relief  whatever  from  valu- 
ation and  appraisement  laws,  with  ten  per  centum  in- 
terest and  ten  per  centum  additional  for  attorney's  fees, 
if  collected  by  suit  or  legal  process. 

''Aaron  McWhobter.'' 

The  complaint  is  in  two  paragraphs,  to  each  of  which 
a  demurrer  for  want  of  facts  was  filed  and  overruled. 

The  complaint  is  as  follows: 

"Plaintiff  complains  of  defendant,  and  says  that  on 
the  13th  day  of  July,  1874,  said  defendant,  by  his  note, 
a  copy  of  which  is  filed  herewith,  marked  'exhibit  A,' 
and  made  a  part  hereof,  promised  to  pay  John  Mc- 
Whorter ten  per  cent,  interest  on  three  hundred 
dollars,  during  his  and  his  wife's  lifetime,  per  year, 
payable  annually,  with  ten  per  cent,  interest  thereon, 
and  ten  per  cent,  attorney's  fees;  that  at  the  date  of  the 
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execution  of  said  note,  said  John  McWhorter  gave  and 
delivered  said  note  to  Charlotte  McWhorter,  his  wife,  as 
her  property  for  whose  benefit  said  note  was  given;  that 
said  John  McWhorter  departed  this  life  on  the  15th  day  of 
August,  1884;  that  by  the  terms  of  his  said  will  he  de- 
vised all  of  his  property  to  his  said  wife,  Charlotte;  and 
that  by  decree  and  order  of  this  court  all  of  his  said 
property  rights  and  credits  were  vested  in  his  said  widow, 
Charlotte  McWhorter,  the  same  amounting  to  less  than 
five  hundred  dollars;  that  said  note  was,  by  said  John 
McWhorter,  transferred  to  said  Charlotte  by  delivery 
simply;  that  after  said  order  of  said  court  vesting  said 

property  in  said  Charlotte,  to  wit,  on  the day  of 

May,  1888,  said  Charlotte  sold,  assigned  and  transferred 
said  note  to  this  plaintiff  for  a  valuable  consideration, 
by  her  written  indorsement  thereon;  that  said  note  is 
long  past  due  and  wholly  unpaid;  and  plaintiff  further 
says  that  said  Charlotte  is  still  living.  Wherefore, 
plaintiff  demands  judgment  for  one  thousand  dollars/' 
Second  paragraph.  ''For  a  second  and  further  cause 
of  action,  plaintiff  complains  of  defendant  and  says  that 
defendant,  by  his  note,  a  copy  of  which  is  herewith 
filed,  marked  'exhibit  A,'  and  made  a  part  hereof,  prom- 
ised to  pay  John  McWhorter,  or  order,  ten  per  cent,  in- 
terest on  three  hundred  dollars  during  his  and  his  wife's 
natural  lifetime,  payable  yearly,  with  ten  per  cent,  in- 
terest and  ten  per  cent,  attorney's  fees;  that  said  John 
McWhorter  departed  this  life  on  August  15,  1884;  that 
by  the  terms  of  his  will  he  gave  and  devised  all  of  his 
property  to  his  said  wife,  Charlotte;  plaintiff  further  avers 

that  this  court,  by  decree,  on   the day  of -> 

1885,  vested  all  of  the  property  rights  and  credits  of  said 
John  McWhorter,  deceased,  in  his  widow,  Charlotte, 
who  was  the  sole  owner  of  said  note,  with  all  of  the 
rights  of  said  John;  that  said  Charlotte  McWhorter,  by 
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her  written  indorsement,  assigned  and  transferred  said 
note  to  this  plaintiff;  plaintiff  further  says  that  said 
Charlotte  is  still  living;  that  said  note  is  due  and  wholly 
unpaid.     Wherefore/'  etc. 

The  appellant,  preceding  the  filing  of  the  demurrer  to 
the  first  paragraph,  filed  a  motion  to  strike  out  parts 
thereof,  which  was  overruled  by  the  court.  There  is  no 
available  error  in  overruling  a  motion  to  strike  out  parts 
of  a  pleading.  Owens  v.  Tague,  3  Ind.  App.  245;  Walker 
v.  LarkiTiy  127  Ind.  100;  Levda  v.  GodmaUy  129  Ind. 
359,  and  cases  cited;  Holland  v.  Holland,  131  Ind.  196, 
and  cases  cited. 

It  is  earnestly  insisted  that  the  instrument  sued  on  is 
not  a  promissory  note,  hence  not  negotiable. 

Section  5501,  R.  S.  1881,  provides  that  ''AH  promis- 
sory notes,  bills  of  exchange,  bonds,  and  other  instru- 
ments in  writing,  signed  by  any  person  who  promises  to 
pay  money,  or  acknowledges  money  to  be  due,  or  for  the 
delivery  of  a  specific  article,  or  to  convey  property,  or 
to  perform  any  stipulation  therein  mentioned,  shall  be 
negotiable  by  indorsement  thereon,  so  as  to  vest  the  prop- 
erty thereof  in  each  indorsee  successively.'' 

The  obligation  sued  on,  whether  a  promissory  note  or 
simply  an  obligation  to  pay  money,  was  clearly  assign- 
able under  this  section  of  the  statute. 

The  contention  of  counsel  is  that  the  obligation  itself 
does  not  show  an  agreement  to  pay  a  fixed  sum  as  prin- 
cipal; and  that  without  a  principal  to  become  due  and 
payable,  there  is  nothing  for  the  use  of  which  interest  is 
to  be  paid.     In  this  contention,  we  can  not  concur. 

True,  the  obligation  does  not  provide  for  the  payment 
of  a  sum  as  a  principal,  but  the  principal  is  designated 
as  the  sum  upon  which  interest  is  to  be  calculated, 
namely,  three  hundred  dollars. 

It  is  contended   by  appellant,  that  both  paragraphs  of 
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the  complaint  are  insuflScient,  in  this,  that  they  are  *'so 
ambiguous  that  no  issue  thereon  can  be  framed  which 
will  present,  in  an  intelligent  form,  the  issues  for  trial, 
without  perplexity  and  confusion." 

The  basis  of  counsel's  argument  being  that  the  facts 
alleged  with  reference  to  the  ownership  are  not  only  so 
indefinite  as  to  show  no  ownership  whatever,  but  that 
there  are  several  charges  of  the  manner  in  which  appel- 
lee acquired  title,  which  allegations  are  inconsistent  one 
with  the  other. 

It  is  often  true,  in  pleading,  that  facts  are  plead  which 
are  inconsistent  with  other  facts  previously  pleaded,  and 
when  the  pleading  is  insufficient  without  one  or  the  other 
state  of  facts,  such  inconsistency  will  virtually  eliminate 
all  such  inconsistent  facts,  and  the  pleading  can  not 
stand. 

There  are  no  such  inconsistencies  in  the  allegations  of 
this  complaint  as  will  destroy  the  effect  of  the  facts 
pleaded.  The  ownership  of  the  obligation  sued  on,  as 
alleged  in  the  first  paragraph,  vested  in  Charlotte  Mc- 
Whorter, by  a  transfer  thereof  to  her  by  her  husband, 
as  contemplated  by  the  above  section  of  the  statute.  She 
afterwards  assigned  the  same  to  the  appellee.  The  alle- 
gations in  this  paragraph  of  the  complaint,  with  refer- 
ence to  the  death  of  the  assignor,  John  McWhorter,  were 
necessary,  because  the  transfer  by  him  to  said  Charlotte 
McWhorter  was  not  in  writing. 

Section  276,  R.  S.  1881,  provides  as  follows:  "When 
any  action  is  brought  by  the  assignee  of  a  claim  arising 
out  of  contract,  and  not  assigned  by  indorsement  in 
writing,  the  assignor  shall  be  made  a  defendant  to  an- 
swer as  to  the  assignment  or  his  interest  in  the  subject 
of  the  action.  And  all  actions  by  assignees  shall  be 
without  prejudice  to  any  set-off  or  other  defense  existing 
at  the  time  of  or  before  notice  of  the  assignment,  except 
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actions  on  negotiable  promissory  notes  and  bills  of  ex- 
change, transferred  in  good  faith  and  upon  good  consid- 
eration before  due." 

The  case  of  Bingham,  Admr,,  v.  Stage,  123  Ind.  281, 
is  not  in  conflict  with  this  opinion.  In  that  case,  the 
court  held  that  the  facts  pleaded  in  the  answer  were  not 
sufficient  to  sustain  the  theory  that  the  deceased  had 
made  a  gift  of  the  instrument  sued  on,  to  his  wife,  prior 
to  his  death.  There  were  no  facts  pleaded  in  thfit  case 
showing  a  transfer  by  the  deceased,  either  by  delivery  or 
otherwise. 

The  facts  alleged  in  the  first  paragraph  of  the  com- 
plaint show  a  transfer  to  Charlotte  McWhirter,  appellee's 
assignor,  by  delivery.  In  the  second  paragraph,  it  is 
alleged  that  Charlotte  McWhorter,  appellee's  assignor, 
acquired  title  to  the  obligation  by  devise,  and  it  was  also 
alleged  that  she  was  the  widow  and  only  heir  at  law  of 
said  John  McWhorter,  and  that  his  estate,  not  exceeding 
$500  in  value,  was  set  off  to  her,  as  such  widow,  by 
the  court.  The  objections  urged  to  each  paragraph,  that 
they  fail  to  show  title  in  the  appellee,  are  not  well  taken. 
There  was  no  error  in  overruling  the  demurrer  to  each 
paragraph  of  the  complaint. 

The  facts  alleged  in  the  third  paragraph  of  appellant's 
answer,  to  which  a  demurrer  was  sustained,  constitute 
no  defense  to  the  complaint. 

A  party  bringing  an  action  may  dismiss  it  at  any  time 
before  the  jury  retires,  if  tried  before  a  jury,  or,  when 
tried  by  the  court,  at  any  time  before  the  court  has  an- 
nounced its  finding.     Section  333,  R.  S.  1881. 

And  such  dismissal  is  not  an  adjudication  of  the  sub- 
ject of  the  action  against  him.  He  may  afterwards  re- 
new his  action  by  bringing  it  anew,  and  such  dismissal 
is  no  bar  thereto.  The  contention  of  counsel  that  the 
facts  pleaded  show  that  the  dismissal  was  not  a  volun- 
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tary  one,  but  was  brought  about  by  an  announcement  of 
the  court  that  unless  additional  evidence  was  introduced 
there  could  be  no  recovery,  does  not  strengthen  the  an- 
swer. 

The  uncontradicted  evidence  shows  the  obligation  sued 
on  to  have  been  the  property  of  Charlotte  McWhorter 
from  July  14,  1874,  the  next  day  after  its  execution,  un- 
til she  transferred  it  to  the  appellee,  hence  the  receipt 
given  to  appellant  by  John  McWhorter  on  the  4th  day 
of  June,  1883,  is  no  defense  to  this  action. 

Appellant  contends  that  the  court  should  have  made  a 
finding  that  the  obligation  sued  on  was  satisfied,  not 
only  by  the  giving  of  the  receipt  above  mentioned,  but 
also  by  what  he  terms  a  family  settlement  had  in  Janu- 
ary, 1880. 

We  are  unable  to  see  what  bearing  those  facts  would 
have  on  appellee's  right  to  recover  in  this  action  under 
the  first  paragraph  of  the  complaint,  it  being  evident 
that  the  finding  and  judgment  rest  solely  on  that  para- 
graph. John  McWhorter,  having  no  interest  in  the 
note,  could  neither  give  a  receipt  against  it  nor  include 
it  in  his  settlement  with  appellant  in  January,  1880. 
The  court  below  having  determined  the  rights  of  the 
parties  from  the  evidence,  which  was  conflicting,  this 
court  will  not  review  its  acts  by  passing  upon  the  weight 
of  the  evidence. 

Counsel,  with  great  earnestness,  insist  that  the  court 
below  erred  in  the  assessment  of  the  amount  of  recovery, 
the  same  being  too  large.  The  contention  is  that  the 
court  allowed  interest  on  interest,  or,  in  other  words, 
compounded  the  interest. 

The  contract  sued  on  stipulated  for  the  payment  of  a 
certain  sum  at  a  specified  time,  which,  if  not  paid  when 
due,  was  to  bear  interest  at  the  rate  of  ten  per  cent.  The 
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court,  in  assessing  the  damages,  allowed  but  six  per 
cent,  interest  on  this  amount  from  the  time  it  fell 
due.  In  this,  we  think  the  court  erred,  not  in  assess- 
ing the  amount  of  recovery  too  high,  but  in  assessing 
it  too  low.  The  appellee,  if  he  was  entitled  to  inter- 
est at  all  under  the  contract,  was  entitled  to  have  it 
calculated  at  the  rate  of  ten  per  cent.,  as  provided 
therein. 

The  judgment  of  the  court  below  is  affirmed,  with  five 
per  cent,  damages. 

Filed  Sept.  28,  1893. 

Opinion  on  Petition  for  a  Rehearing. 

Ross,  J. — ^The  appellant  petitions  for  a  rehearing,  in- 
sisting that  '*The  opinion  wholly  fails  to  notice  and  con- 
sider the  existence  and  legal  effect  of  the  order  or  decree 
of  the  probate  court  of  March  4,  1887,  setting  over  to 
Charlotte  McWhorter,  the  payee's  widow  and  plaintiff's 
assignor,  on  her  application,  the  alleged  note  sued  on  as 
part  and  parcel  of  the  decedent's  estate;  and  also  further 
omits  any  reference  to  the  legal  effect,  considered  in  con- 
nection with  said  order  or  decree,  of  the  release  executed 
June  4,  1883,  by  the  payee  to  appellant,  releasing  and 
discharging  the  latter  from  all  liability  to  the  said  payee 
on  all  claims  either  by  promissory  note  or  personal  trans- 
actions." 

The  court  below,  on  the  trial  of  the  cause,  found 
''That  on  the  13th  day  of  July,  1874,  at  Ligonier,  Indi- 
ana, defendant  executed  and  delivered  the  note  sued  on 
in  this  action  to  his  father,  John  McWhorter,  under 
the  name  and  style  of  John  McHunter;  that  on  the  14th 
day  of  July,  1874,  said  John  McWhorter  transferred  said 
note  to  Charlotte  McWhorter,  his  wife,  by  delivery,  as  a 
gift;  that  said  Charlotte  McWhorter'owned  and  controlled 
Vol.  9—32 
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said  note  continuously  from  July  14,  1874,  until  May, 
1888,  when  she  transferred  it  to  the  plaintiff.'* 

These  facts,  found  by  the  court,  are  fully  sustained  by 
the  evidence.  If,  as  the  court  found,  Charlotte  McWhor- 
ter  was  the  owner  of  the  note,  and  had  been  since  July 
14,  1874,  the  order  of  the  court  made  in  1887,  setting  it 
off  to  her  as  a  part  of  her  husband's  estate,  did  not 
change  her  title  or  the  manner  in  which  she  acquired  it. 
She  was  not  bound  to  relinquish  her  title  originally  ac- 
quired, and  claim  simply  under  the  order  of  the  court. 

With  this  view  of  the  case,  the  release  executed  by 
John  McWhorter  in  1883  did  not  operate  against  the 
note  held  and  owned  by  Charlotte  McWhorter.  This 
court  will  not  weigh  evidence  and  determine  which  side 
has  a  preponderance.  The  trial  court  has  passed  upon 
the  conflicting  evidence,  and  decided  in  favor  of  the  ap- 
pellee, and  this  court  will  not  disturb  the  finding. 

Petition  overruled. 

Filed  April  6,  1894. 


No.  1,003. 
Kettry,  Administrator,  v.  Thumma. 

Decedbnt's  Estate. — Actioii  Against. — Matter  of  Defense, — InstrucUfM 
to  Jury. — Issues. — Where  the  only  objection  to  an  instruction  given 
in  an  action  against  a  decedent's  estate  was  that  the  instruction 
limited  the  issues  to  those  formed  by  the  written  pleadings,  there 
was  no  error  in  giving  the  instruction,  even  if  the  objection  is  well 
founded,  if  the  evidence  shows  that,  on  the  trial^  no  attempt  was 
made  to  establish  some  defense  other  than  those  arising  from  the 
written  pleadings. 

Same. — Claim  for  Services. — The  Family  Belation. — Contract.— Quan- 
tum Meruit. — In  an  action  on  a  claim  against  a  decedent's  estate. 
for  services  rendered  the  decedent,  the  court  instructed  the  jur;.' 
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that  "II  you  find,  from  the  evidence,  that  there  were  services 
rendered  by  the  plaintiff  to  the  decedent ;  and  that  there  was  an 
agreement  or  understanding  between  plaintiff  and  decedent  that 
such  services  were  to  be  compensated  by  the  conveyance  of  property 
by  the  decedent  to  plaintiff,  or  otherwise,  such  agreement  or  under- 
standing overthrows  the  presumption  that  services  rendered  under 
it  were  performed  gratuitously,  that  otherwise  might  arise  by  reason 
of  the  fact  that  plaintiff  and  decedent  were  brothers,  or  lived  to- 
gether as  one  family,  and  your  verdict  should  be  for  the  plaintiff." 
The  only  objection  made  to  the  instruction  was  that  if  the  facts 
proved  show  such  an  agreement,  the  claimant's  remedy  was  by  suit 
on  breach  of  such  contract,  and  not  on  a  quantum  meruit, 

JHeld,  that  such  objection  is  not  well  taken,  for  the  reason  that  where 
such  a  contract  is  not  enforceable,  an  action  will  lie  on  an  implied 
promise,  a  quantum  meruit  or  quantum  valebat, 

RiBCOVBBY. — Not  Limited  to  Amount  Prayed  For. — Determined  by  theFacts 
and  the  Evidence. — A  plaintiff  is  not  confined,  if  entitled  to  recovery, 
to  the  amount  prayed  for  in  the  complaint,  but  may  recover  such  an 
amount  as  the  facts  stated  and  the  evidence  adduced  show  him  en- 
titled to ;  and  the  same  is  true  of  any  one  item  in  the  complaint. 

JQyidsncb. — Decedent^ 8  Fl9tate. — Declarations  0/  Decedent. — The  Family 
Selation. — Services, — It  is  not  error  to  allow  proof  of  the  declara- 
tions of  a  decedent  to  the  effect  that  he  intended  to  leave  or  give  all 
of  his  property  to  his  brother,  the  claimant,  for  caring  for  him,  as 
such  declarations  tended  to  rebut  the  presumption  that  the  services 
were  rendered  gratuitously,  the  family  relation  having  existed  be- 
tween them. 

From  the  Madison  Circuit  Court. 
W.  A.  Kittinger,  L,  M.  Schwinn,  E.  B.  Gooodykoontz 
and  G.  M.  Ballard ^  for  appellant. 

if.  C.  Ryan  and  M.  A.  Chipman,  for  appellee. 

LoTZ,  J. — The  appellee  filed  a  claim  against  the  estate 
of  appellant's  decedent  for  work  and  labor  done  for  him, 
and  for  goods  furnished  and  for  board,  and  for  caring 
for  him  while  sick.    The  claim  aggregated  about  $2,000. 

Issues  were  joined  and  the  cause  submitted  to  a  jury, 
which  returned  a  verdict  in  favor  of  the  appellee  in  the 
sum  of  $1,800,  on  which  judgment  was  pronounced. 

The  only  error  assigned  on  this  appeal  is  that  the  trial 
court  erred  in  overruling  the  motion  for  a  new  trial. 
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The  first  cause  for  a  new  trial  calls  in  question  the 
suflSciency  of  instruction  number  one,  given  to  the  jury 
by  the  court  on  its  own  motion.  The  instruction  is  in 
these  words: 

'*  Gentlemen  of  the  Jury:  This  is  an  action  by  Henry 
Thumma  against  the  estate  of  Joseph  Thumma,  deceased, 
on  an  account  alleged  to  have  been  due  from  said  estate 
to  the  claimant.  This  claim  the  administrator  answers, 
first,  by  a  general  denial,  and,  secondly,  by  an  answer 
alleging  that  the  claim  was  fully  paid  before  said  claim 
was  filed.  This  answer  of  payment  the  claimant  meets 
by  a  general  denial,  and  these  constitute  the  issues  which 
you  are  to  determine.  Upon  the  first  issue  thus  pre- 
sented upon  the  plaintiff's  claim,  and  defendant's  denial 
thereof,  the  burden  of  proof  is  upon  the  plaintiff,  and 
upon  the  second  issue  formed  by  the  defendant's  plea  of 
payment  and  plaintiff's  denial  thereof,  the  burden  of 
proof  is  upon  the  estate,  the  defendant.  So  that  if  you 
find  that  the  plaintiff  has  proved  any  or  all  the  items  of 
his  claim  by  a  preponderance  of  all  the  evidence,  then 
it  will  be  your  duty  to  find  for  the  plaintiff,  upon  any  or 
all  such  items  so  proved,  unless  you  find  that  the  defend- 
ant has  proved,  by  a  preponderance  of  all  the  evidence, 
the  payment  of  any  or  all  such  items,  in  which  event 
your  duty  will  be  to  find  for  the  defendant  upon  any  or 
all  such  items  so  proved  to  have  been  fully  paid." 

The  only  objection  taken  to  this  instruction  is  that  it 
limits  the  issues  to  those  formed  by  the  written  plead- 
ings; that  under  the  statute,  section  2479,  R.  S.  1894, 
the  appellant  was  entitled  to  give  any  matter  by  way  of 
answer,  except  set-off  or  counterclaim,  without  pleading 
the  same.  Conceding  this  position  to  be  well  taken,  still 
there  was  no  error  in  giving  the  instruction,  unless  the 
evidence  shows  that  the  appellant,  on  the  trial,  attempted 
to  establish  some  defense   other  than  those  that  mig^^ 
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have  been  given  under  the  general  denial  and  the  special 
answer  of  payment. 

Under  the  general  issue,  a  defendant  has  tihe  right  to 
give  all  evidence  tending  to  disprove  any  fact,  the  proof 
of  which,  by  the  plaintiff,  is  necessary  to  make  out  his 
€ase;  and  when  the  complaint  declares  upon  a  common 
count  pr  an  implied  contract,  he  may  show  under  it,  that 
there  was  a  special  contract  instead;  or  if  the  complaint 
declares  upon  a  special  contract,  he  may,  under  the  gen- 
eral denial,  show  there  was  an  implied  contract  only, 
and  thereby  defeat  a  recovery,  for  a  party  must  recover 
allegata  e(  probata,  or  not  at  all.  Armacostf  Admr,,  v. 
Lindley,  Admr.,  116  Ind.  295  (298). 

The  appellant  contends  that  both  the  evidence  and  the 
complaint  itself  show  that  a  part  of  the  claim  was  barred 
by  the  six  years'  statute  of  limitation.  One  item  of  the 
complaint  is  'dated  in  1885.  The  evidence  shows  that 
the  deceased  died  in  January,  1892,  and  the  complaint 
was  filed  April  23,  1892.  A  careful  reading  of  the  evi- 
dence shows  that  no  claim  for  any  service,  or  for  any- 
thing else,  was  made  prior  to  September,  1886,  and  that 
all  were  within  six  years  prior  to  filing  the  claim.  This 
objection  is  not  well  taken.  No  other  objection  being 
made  to  this  instruction,  we  are  not  required  to  consider 
it  in  any  other  aspect. 

It  is  next  insisted  that  the  court  erred  in  refusing  to 
give  instruction  number  three,  asked  by  appellant. 

This  instruction  is  in  these  words;  "If  you  find  that 
the  claimant  should  recover  on  any  item  or  items  of  his 
claim,  he  can  not  recover  more  than  a  preponderance  of 
the  evidence  shows  them  to  be  worth,  and  if  there  is  evi- 
dence showing  the  reasonable  value  of  any  item  proven 
in  the  claim,  and  that  reasonably  proven  is  greater  than 
the  amount  stated  in  the  claim,  then,  and  in  that  event, 
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the   claimant  can   not   recover   for   a   greater  amount 
charged  in  the  claim.'* 

The  amount  of  the  verdict  is  within  the  demand  made 
in  the  complaint.  A  party  is  not  necessarily  bound  by 
the  demand  made  in  his  pleadings.  It  is  well  settled 
that  a  pleading  may  be  amended,  even  after  verdict,  to 
conform  to  the  proof,  if  such  amendment  does  not 
change  the  character  of  the  cause  of  action.  White  v. 
Stellwagon,  54  Ind.  186;  Webb  v.  Thompson,  23  Ind. 
428. 

It  is  true  that  it  was  formerly  held  that  it  was  error  to 
render  judgment  for  a  sum  greater  than  that  prayed  for 
in  the  complaint.  Roberta  v.  Muir,  7  Ind.  544;  0*Neal 
V.  Wade,  3  Ind.  410. 

But  the  rule  is  otherwise  under  the  present  code.  1 
Works'  Prac,  section  911. 

The  fact  that  a  verdict  or  finding  is  for  an  amount  in 
excess  of  that  demanded  in  the  complaint,  can  not  be 
assigned  as  a  cause  for  a  new  trial  in  any  form,  in  case 
the  facts  stated,  and  the  evidence  adduced,  entitle  the 
plaintiff  to  recover  the  amount  found.  McKinney  v. 
State,  ex  reL,  117  Ind.  26  (30). 

If  this  be  true  as  to  the  general  demand  in  the  com- 
plaint, it  is  also  true  as  to  the  demand  as  to  any  one 
item.     There  was  no  error  in  refusing  this  charge. 

The  next  contention  is,  that  the  court  erred  in  giving 
instructions  No.  2  and  3,  asked  by  the  appellee. 

Instruction  No.  2  is  as  follows:  *'If  you  find  from 
the  evidence  that  there  were  services  rendered  by  the 
plaintiff  to  the  decedent;  and  that  there  was  an  agree- 
ment or  understanding  between  plaintiff  and  decedent 
that  such  services  were  to  be  compensated  by  the  con- 
veyance of  property  by  decedent  to  plaintiff  or  otherwise, 
such  agreement  or  understanding  overthrows  the  p^^' 
sumption  that  services  rendered  under  it  were  perfori^^^ 
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gratuitously,  that  otherwise  might  arise  by  reason  of  the 
fact  that  plaintiff  (and  decedent)  were  brothers,  or  lived 
together  as  one  family,  and  your  verdict  should  be  for 
the  plaintiff." 

The  appellee  and  the  deceased  were  brothers.  The  de- 
ceased was  unmarried  and  had  no  family.  He  owned  a 
farm  and  some  personal  property.  He  lived  and  boarded 
with  the  appellee  for  several  years  before  his  death,  and 
a  part  of  the  time  he  was  ajfflicted.  There  was  evidence 
given  which  tended  to  show  that  the  deceased  intended 
to  leave  or  give  all  of  his  property  to  the  appellee  for 
caring  for  him. 

Where  persons  standing  in  the  relation  toward  each 
other  as  that  of  the  appellee  and  the  deceased,  live  to- 
gether as  members  of  a  common  family,  there  is  no  ob- 
ligation to  pay  for  services  rendered  on  the  one  hand  or 
for  board  and  care  furnished  on  the  other  without  there 
be  an  express  promise  to  pay,  or  the  circumstances  be 
such  as  to  raise  an  implied  promise.  Story  v.  Story ,  1 
Ind.  App.  284  (289);  Caubley,  Ryman,  26  Ind.  207; 
Smith  V.  Denman,  48  Ind.  65. 

Such  evidence  was  proper,  as  it  tended  to  show  that 
there  was  a  promise  on  the  part  of  the  deceased,  and  an 
intention  to  pay  or  compensate  the  appellee  for  the  serv- 
ices rendered  and  board  furnished. 

The  only  objection  made  against  this  instruction  is 
that,  if  the  facts  proved  show  such  an  agreement,  the 
appellee's  remedy  was  a  suit  on  a  breach  of  such  con- 
tract and  not  upon  a  quantum  meruit.  Where  services 
have  been  performed  or  money  paid  in  consideration  of 
property  to  be  conveyed,  if  the  contract  is  not  enforceable 
by  reason  of  the  statute  of  frauds,  or  otherwise,  an  ac- 
tion will  not  lie  on  the  special  contract,  but  will  lie  on 
an  implied  promise,  a  quantum  meruit  or  quantum  valebat. 
Wallace  v.  Long,  Guar.,  105  Ind.  522. 
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The  objection  made  to  this  instruction  by  appellant  is 
not  well  taken.  Whether  or  not  it  is  bad  because  it  in- 
vades the  province  of  the  jury  and  attempts  to  tell  the 
jury  the  force  and  effect  of  certain  evidence,  we  need  not, 
^nd  do  not,  decide,  as  it  is  not  assailed  on  that  ground. 
The  general  rule  is  that  an  appellate  court  will  search  the 
record  for  the  appellee  in  order  to  sustain  a  judgment, 
but  will  not  go  beyond  the  contention  of  appellant  in 
search  of  errors  to  overthrow  a  judgment,  unless  it  be  as 
to  matters  of  jurisdiction.  Louisville^  etc.,  R.  W.  Co,  v. 
Berry,  36  N.  E.  Rep.  546. 

There  was  no  evidence,  whatever,  that  tended  to  show 
that  the  deceased  promised  to  give  or  convey  to  appellee 
any  particular  property,  or  to  pay  him  any  specified  sum. 
The  only  evidence  bearing  upon  this  point  consists  of 
certain  declarations  of  the  deceased  to  the  effect  that  he 
intended  to  leave  all  his  property  to  the  appellee  on  ac- 
count of  the  kind  treatment  he  had  received  from  him. 

Instruction  No.  3,  refused  by  the  court,  is,  in  effect, 
similar  to  No.  2,  last  above  set  out,  and  the  same  objec- 
tion is  made  to  it.    The  objection  is  not  well  founded. 

The  rulings  of  the  court,  in  permitting  the  appellee  to 
prove  by  several  witnesses  the  declarations  of  the  de- 
ceased to  the  effect  that  he  intended  to  leave  or  give  all 
of  his  property  to  the  appellee  for  caring  for  him,  were 
also  assigned  as  causes  for  a  new  trial.  There  was  no 
error  in  admitting  this  evidence.  It  tended  to  rebut  the 
presumption  that  there  was  no  promise  to  pay  for  the 
services.  It  is  also  insisted  that  the  amount  of  the  re- 
covery is  too  large. 

There  was  some  evidence  that  fairly  tended  to  estab- 
lish that  the  appellee  was  entitled  to  recover  the  full 
amount  of  the  verdict.  Perhaps  the  weight  of  the  evi- 
dence does  not  sustain  so  large  a  recovery.  But  it  was 
the  peculiar  province  of  the  jury  to  weigh  the  evidence. 
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and  this  court  will  not  disturb  the  judgment  under  such 
circumstances. 

Judgment  aflSrmed,  at  costs  of  appellant. 

Davis,  C.  J.,  and  Ross,  J.,  absent. 

Filed  Mar.  17, 1894. 


No.  1,042. 
The  Chicago  and  Erie  Railroad  Company  v.  Kern. 

Railroad. — Land  Adjacent  to  Bight  of  Way. — Precautionary  Measures  by 
Land' Owner  against  Fire, — Contributory  Negligence, — The  owner  of 
land  adjacent  to  a  railroad  company's  right  of  way  is  not  bound  to 
employ  the  unusual  precautionary  measure  of  removing  dry  grass 
and  stubble  on  his  land  adjacent  to  the  right  of  way,  in  anticipation 
of  the  fact  that  the  railroad  company  may  negligently  set  fire  to  in- 
flammable material  on  the  right  of  way,  or  that  the  company  may 
negligently  permit  such  fire  to  escape  from  the  right  of  way  onto 
his  premises. 

Evidence. — Damages, — Injury  to  Orchard  by  Fire, — In  an  action  for 
damages  to  an  orchard  by  fire,  it  is  competent  to  prove  what  part  of 
the  orchard,  if  any,  bore  fruit  since  the  fire. 

Same. — Damages, — Opinion^  Beasons  for, — In  an  action  for  damages  to 
land,  a  witness,  in  addition  to  giving  his  opinion  as  to  the  deprecia- 
tion in  value  of  the  same,  may  state  his  reasons  for  such  opinion. 

Recovery. — Damages  to  Both  Bealty  and  Personalty  by  Same  Act, — But 
One  Cause  of  Action, — A  party  may  recover  damages  to  both  real 
and  personal  property  upon  one  and  the  same  paragraph  of  com- 
plaint, where  damages  to  both  grew  out  of  the  same  negligent  act. 

From  the  Adams  Circuit  Court. 

0,  Oreshanif  J,  F,  Mann,  R,  K.  Erwin,  J,  T,  France 
and  /.  F,  Merryman,  for  appellant. 

S.  Peterson  and  C,  J,  LutZy  for  appellee. 

Davis,  C.  J. — ^This  was  an  action  instituted  by  appel- 
lee against  appellant  to  recover  damages  for  injuries  oc- 
casioned by  appellant  in  negligently  permitting  fire  to 
escape  from  its  right  of  way  to  appellee's  land,  etc. 
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A  trial  by  jury  resulted  in  a  judgment  in  favor  of  ap- 
pellee. 

The  first  error  discussed  brings  in  review  the  action  of 
the  trial  court  in  overruling  appellant's  demurrer  to  the 
first  paragraph  of  complaint. 

It  is  conceded  that  in  all  formal  allegations  the  com- 
plaint is  sufficient,  but  the.  contention  is  that  in  view  of 
the  allegations  that  there  was  combustible  and  inflamma- 
ble material  on  appellant's  right  of  way,  which  was  set 
fire  to  during  the  month  of  September,  and  spread  to  the 
high  grass  in  appellee's  field  immediately  adjoining, 
there  ought  to  be,  in  addition  to  the  general  averment 
that  appellee  was  without  fault,  some  showing  as  to  what 
specific  precautions  the  appellee  took  to  prevent  the 
spreading  of  the  fire  to  his  premises. 

It  is  insisted,  conceding  it  was  negligence  on  the  part 
of  appellant  to  permit  dry  grass  and  other  inflammable 
material  to  remain  on  its  right  of  way,  that  it  was  also 
negligence  on  the  part  of  the  land-owner  to  permit  the 
dry  grass  on  his  land  to  remain  adjacent  to  such  dry 
grass  and  inflammable  material  on  the  right  of  way. 

We  are  not  able  to  agree  with  counsel  in  their  argu- 
ment on  these  propositions.  The  questions  urged  by 
counsel  have  been,  in  previous  decisions  of  the  Supreme 
Court,  and  also  of  this  court,  determined  adversely  to  ap- 
pellant. Chicago,  etc,  iJ.  jR.  Co.  v.  Smith,  6  Ind.  App. 
262,  and  authorities  there  cited. 

The  owner  of  the  land,  in  such  cases,  is  not  bound  to 
employ  the  unusual  precautionary  measure  of  removing 
the  dry  grass  and  stubble  on  his  land  adjacent  to  the 
right  of  way  of  the  railroad,  in  anticipation  of  the  fact 
that  the  railroad  company  may  negligently  set  fire  to  the 
inflammable  material  on  the  right  of  way,  or  that  the 
company  may  negligently  permit  such  fire  to  escape  from 
the  right  of  way  onto  his  premises.     Chicago,  etc,  R.  R. 
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Co.  V.  Smith,  supra;  Chicago,  etc,  R,  R,  Co.  v.  Barnes,  2 
Ind.  App.  213;  Pittshurgh,  etc.,  R.  W.  Co.  v.  Jones,  86 
Ind.  496. 

No  specific  objection  is  urged  to  the  second  paragraph 
of  the  complaint.  A  careful  reading,  however,  convinces 
us  that  it  states  facts  suflScient  to  withstand  the  demurrer. 

The  evidence  tended  to  show  that  appellee's  orchard 
was  injured;  that  some  of  the  fruit  trees  were  killed;  that 
the  fire  damaged  others;  and  that  apples  were  destroyed, 
etc. 

In  this  connection  appellee,  as  a  witness  in  his  own 
behalf,  was  asked  to  state  to  the  jury  what  part  of  the 
orchard,  if  any,  bore  any  fruit  since  the  fire.  There  was 
no  error  in  allowing  the  witness  to  answer  this  question. 
Whether  the  trees  in  the  orchard,  or  any  part  of  them 
which  were  injured  by  the  fire,  afterwards  bore  fruit,  was 
a  circumstance  proper  to  be  considered  with  the  other 
evidence  in  determining  the  nature  and  extent  of  the 
damages  thereto.  The  appellee  was  permitted  to  testify 
that  his  farm  was  worth  $1,200  less  after  the  fire  than  it 
was  before  the  fire.  This  was  not  error.  Chicago,  etc., 
JR.  R.  Co,  V.  Smith,  supra. 

The  court,  at  the  request  of  appellant,  instructed  the 
jury  that  the  measure  of  damages  was  the  market  value 
in  the  orchard  of  the  fruit  destroyed  by  the  fire,  together 
with  the  difference  between  what  appellee's  farm  was 
worth  immediately  before  the  fire  occurred  and  the  value 
of  the  farm  immediately  after  the  fire. 

The  jury  returned  a  general  verdict  for  appellee  in  the 
sum  of  $485,  and,  in  answer  to  interrogatories  pro- 
pounded by  appellant,  the  jury  found  that  by  reason  of 
the  fire  his  farm  was  worth  four  hundred  and  eighty  dol- 
lars less  after  the  fire  than  it  was  before;  and  that  the  fire 
destroyed  fifty  bushels  of  apples,  worth  ten  cents  a  bushel. 
Now,  in  this  situation  of  the  record,  it  appears  that  ap- 
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pellee  was  permitted — ^after  testifying,  as  above  stated,  to 
the  value  of  the  farm  and  also  to  the  facts  with  reference 
to  the  injuries  sustained  to  his  property  by  reason  of  tbe 
fire — ^to  state,  over  the  objection  of  appellant,  that  he 
meant,  when  he  testified  to  the  depreciation  in  value  of 
the  farm,  that  he  would  make  that  difference  on  account 
of  the  orchard, — that  is  to  say ,  in  substance,  that  his  farm, 
''without  an  orchard  upon  it,''  would  be  worth  twelve 
hundred  dollars  less.  If  the  witness  had  the  right  to 
state  the  difference  in  the  value  of  his  farm  before  and 
after  the  fire,  we  fail  to  see  in  what  manner  appellant 
was  prejudiced  by  stating  his  reason  for  that  opinion. 

On  cross-examination  appellee  was  asked  whether  he 
knew,  two  weeks  before  the  fire,  that  because  of  the  dry 
grasses  and  weeds  along  the  fence  dividing  the  right  of 
way  from  his  orchard  there  was  danger  of  the  same  be- 
ing fired  on  the  account  of  running  and  operating  a 
number  of  trains  daily  over  the  road.  The  court  sus- 
tained an  objection  to  the  question,  and  appellant  insists 
that  this  ruling  was  error,  for  the  reason  that  appellant  had 
the  right  to  show  such  knowledge  on  the  part  of  appel- 
lee as  tending  to  prove  contributory  negligence.  If  we 
are  right  in  what  we  have  heretofore  said  with  reference 
to  contributory  negligence  on  the  part  of  the  land  owner 
in  such  cases,  there  was  no  error  in  this  ruling.  The 
land  owner  is  not  in  fault,  because  he  does  not  remove 
the  grass  and  weeds  or  run  "a  few  furrows  just  inside 
the  dividing  line."  Notwithstanding  he  may  know  there 
is  danger  of  fire,  he  is  not  bound  to  anticipate  that  such 
fire  will  be  negligently  started  or  allowed  to  spread  onto 
his  premises  by  the  railroad  company. 

If  it  is  true,  as  contended  by  counsel  for  appellant* 
that,  ''cut  down  a  few  weeds,  run  the  furrow,  and  then 
it  is  almost  impossible  for  a  fire  to  cross  it,'*  yet  it  does 
not  follow  that  the  failure  of  the  land  owner  to  cut  down 
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the  weeds  or  run  the  furrow  constitutes  contributory  neg- 
ligence on  the  part  of  the  land  owner. 

It  is  insisted  that  the  first  paragraph  of  the  complaint 
alleges,  counts  upon,  and  seeks  to  recover  damages  to 
both  personal  and  real  property;  that  damages  can 
not  be  recovered  for  injury  to  personal  and  real  property 
upon  one  and  the  same  paragraph  of  the  complaint;  and 
that  the  plaintiff,  having  proven  damages  to  personal 
property,  can  not  prove  damages  to  real  estate  under  that 
paragraph. 

Conceding  that  the  objection  i^  properly  made  and 
presented  by  the  record,  and  taking  it  for  granted  that 
the  scope  and  tenor  of  the  first  paragraph  of  the  com- 
plaint is  correctly  stated,  we  can  not  concur  with  the 
views  of  counsel  on  this  proposition.  Chicago,  etc., 
R.  R.  Co.  V.  Smith,  supra. 

No  authority  has  been  cited  in  support  of  the  proposi- 
tion, and  no  reason  has  been  stated  why  the  appellee  had 
not  the  right  to  charge  the  burning  of  the  personal  prop- 
erty and  the  injuries  to  the  real  estate,  all  arising  out  of 
the  one  act  of  negligence,  in  one  paragraph  of  complaint, 
and  we  know  of  no  reason,  when,  in  such  cases,  he  has 
introduced  proof  tending  to  establish  the  fact  that  per- 
sonal property  has  been  destroyed,  he  may  not  also 
prove  the  injuries  to  the  real  estate.  The  proof  of  the 
burning  of  one  object  certainly  does  not  preclude  him 
from  proving,  when  properly  alleged,  damages  to  other 
objects. 

The  questions  arising  on  the  other  alleged  errors  in  the 
trial  court,  discussed  by  counsel,  are  all  decided  adversely 
to  appellant  in  what  we  have  hereinbefore  said. 

The  instructions  were,  in  fact,  in  some  respects  at 
least,  more  favorable  to  appellant  than  the  law  warrants. 

On  careful  examination  of  the  entire  record,  we  find  no 
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error  that  would  justify  the  reversal  of  the  judgment  of 
the  court  below. 

Judgment  affirmed. 

Boss,  J.,  was  absent. 

Filed  Feb.  1, 1894 ;  petition  for  a  rehearing  overruled  April  5, 1884. 


No.  986. 

Thb  Chicago,  St.  Louis  and  Pittsburgh  Railboad 
Company  c.  Champion. 

BviDBNGB. — JReauUs  of  Tests  or  Experiments, — Personal  Injury,— 
Where  evidence  is  offered  to  prove  the  results  of  a  test  or  experi- 
ment as  to  the  cause  of  an  injury,  it  is  not  error  to  exclude  sach 
testimony  if  there  has  been  a  failure  to  show,  or  offer  to  show,  that 
the  test  or  experiment  was  made  under  substantially  the  same  con- 
ditions as  existed  at  the  time  the  injury  occurred. 

Same. — Incompetent  Testimony, — Motion  to  Strike  Out, — If  testimonyifl 
partly  competent  and  partly  incompetent,  before  any  question  can 
be  saved  thereto,  a  motion  must  be  made  to  strike  out  the  incompe- 
tent testimony,  and  that  part  only. 

Same. — Motion  to  Strike  Out,  When  Too  Late. — Where  evidence  is  ad- 
mitted without  objection,  a  subsequent  motion  to  strike  oat  comes 
too  late. 

Same. — Objection  to. — Specific, — ^Objection  to  the  admissibility  of  evi- 
dence should  be  specific. 

Instruction  to  Jury. — Master  and  Servant. — Bisks  Incident  to  Service. 
— Presumption. —Burden  of  Proof . — ^The  court  refused  to  give  the  fol- 
lowing instruction :  ''Among  the  risks  assumed  by  the  employe  is 
that  arising  out  of  the  negligence  of  a  coemploye  engaged  in  the 
same  service.  The  railroad  company  is  presumed  to  have  dis- 
charged its  duty  to  its  employe ;  and  when  an  employe  brings  an 
action  to  recover  damages  for  an  injury  received  in  the  service  of 
the  company,  the  burden  is  on  the  employe  to  overcome  this  pre- 
sumption." Such  refusal  was  not  error,  where  the  jury  were  in* 
structed  generally  that  the  plaintiff  must  prove  the  material  allega- 
tions of  his  complaint. 
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Mastbband  Skrvant. — Incompetent  Coemployey  Liability  of  Master  for. 
— Duty  of  Master.— Notice,— -It  the  master  finds  it  necessary,  afi  he 
may,  at  times,  to  employ  and  retain  incompetent  servants^  he  should 
either  inform  their  coemployes  of  that  fact,  or  give  them  a  reason- 
able opportunity  to  acquire  knowledge  of  such  fact,  before  he  can 
screen  himself  from  the  consequences  of  such  incompetency. 

Misconduct  of  Counsel.— ^6«<io«,  How  Saved. — Before  any  ques- 
tion as  to  mlscondqct  of  counsel  during  the  progress  of  the  trial  can 
be  saved,  the  court  must  be  requested  to  correct  the  injury  done, 
and  if  the  court  refuses  to  correct  the  injury,  the  complaining  party 
must  except  thereto. 

\ERDiCT,St^fflciency  of  Evidence.— That  the  evidence  is  sufficient  to 
sustain  the  verdict,  see  opinion. 

From  the  Marion  Superior  Court. 

8.  0.  Pickens  and  C.  W,  Moores,  for  appellant. 

Q.  W.  Cooper y  /.  ^.  McCuLlough  and  L.  P.  Harlan, 

for  appellee. 

Davis,  C.  J. — ^Appellee,  in  the  court  below,  recovered 
damages  in  the  sum  of  two  thousand,  two  hundred  and 
fifty  dollars  on  account  of  personal  injuries. 

The  case  in  brief,  in  behalf  of  appellee,  may  be  stated 
as  follows: 

He  was  in  the  employ  of  appellant  as  a  switchman,  or 
yard  brakeman,  in  its  yards  near  the  city  of  Indianapo- 
lis,— ^it  being  a  part  of  his  duty  to  couple  cars.  One 
Leonard  was  also  in  the  employ  of  appellant  as  a  brake- 
man.  Leonard  was  inexperienced,  incompetent,  and 
negligent,  of  which  facts  appellant  had  knowledge  at  the 
time  it  took  him  into,  and  during  all  the  time  it  retained 
him  in,  its  service,  but  the  appellee  had  no  knowledge 
thereof,  never  having  worked  with  Leonard  before  the 
time  of  the  injury.  In  railroad  language,  a  heavily  loaded 
car  had  been  ** kicked"  by  the  locomotive  (put  in  motion 
by  a  push  from  the  locomotive  and  caused  to  go  under 
the  influence  of  the  momentum  thus  acquired )  down  the 
side  track,  to  be  coupled  to  another  car  standing  thereon. 
The  side  track  was  down  grade  six  inches  in  one  hun- 
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dred  feet.  Leonard  was  riding  the  car  thus  **kicked," 
and  the  brakes  thereon  were  set.  As  it  approached  the 
standing  car,  which  was  loaded  with  lumber  projecting 
over  the  end,  the  appellee  went  between  the  cars,  and 
under  the  lumber,  to  enter  the  link  and  make  the  coup- 
ling. Through  his  negligence — his  lack  of  experience 
and  competency — Leonard  suddenly  released  the  brakes 
on  the  moving  car,  and  thereby  caused  the  same  to 
quickly  spring  forward  catching  appellee's  hand  between 
the  drawbars,  without  any  fault  or  negligence  on  his  part. 

On  this  theory  of  the  case  counsel  for  appellant  earn- 
estly contends  that  there  are  several  prejudicial  errors 
disclosed  by  the  record. 

The  first  question  we  will  consider  brings  in  review 
the  action  of  the  trial  court  in  refusing  to  allow  appel- 
lant to  prove  on  the  trial  the  result  of  a  certain  test  or 
experiment  made  by  appellant.  The  purpose  in  proving 
such  test  was,  if  such  proof  had  been  permitted,  to  show 
that  if  said  Leonard  was  inexperienced,  incompetent,  and 
negligent,  in  manner  and  form  as  charged  in  the  com- 
plaint, such  act  of  negligence  on  his  part  could  not  have 
been  the  proximate  cause  of  appellee's  injury.  It  is  in- 
sisted that  the  evidence  so  offered  was  worth  something 
at  least,  as  tending  to  prove  that  the  injury  could  not 
have  been,  in  the  nature  of  things,  the  result  of  such  al- 
leged act  of  negligence  on  the  part  of  Leonard. 

The  offer  referred  to  was  made  in  the  manner  follow- 
ing, that  is  to  say,  the  witness,  Henry  Smith,  testified 
that  he  had  been  in  the  service  of  appellant  as  switch- 
man in  the  yards  for  three  months,  and  that  about  one 
month  before  the  trial,  he  was  present  when  a  test  was 
made  with  reference  to  letting  down  a  car, — on  the  track 
where  the  accident  in  question  occurred  more  than  one 
year  prior  to  that  time, — and  having  it  coupled  to  an- 
other car. 
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The  witness  was  then  asked  this  question:  **What 
kind  of  a  car  was  used  in  letting  it  down  on  the  siding?" 

Objection  was  made  by  counsel  for  appellee,  and  coun- 
sel for  appellant  then  said: 

'*May  it  please  the  court,  we  propose  to  show  by  this 
witness  that  about  one  month  ago,  three  weeks  or  a 
month  ago,  a  test  was  made  on  siding  No.  2,  the  siding 
on  which  this  accident  took  place,  at  about  the  same 
place  at  which  it  took  place,  to  wit,  about  three  or  four 
car  lengths  west  of  the  connection  of  that  siding  with 
the  other  track,  at  that  point,  by  letting  a  P.  R.  R.  gon- 
dola car  of  the  same  kind  as  the  one  that  was  being  let 
down  at  the  time  when  this  plaintiff  received  his  injury, 
and  having  it  coupled  on  to  a  stationary  car  standing  on 
the  track  at  about  the  same  place  the  car  was  standing 
when  he  undertook  to  make  the  coupling  and  was  in- 
jured; that  on  this  P.  R.  R.  car,  on  the  occasion  of  the 
test,  was  Mr.  Leonard,  the  same  brakeman  who  was  on 
the  car  at  the  time  of  the  accident,  and  that  the  car  was 
running  at  a  speed  of  about  three  miles  an  hour  with  the 
brakes  set  on  it;  and  that  when  within  .about  eight  or  ten 
or  twelve  inches  of  the  car  on  which  it  was  to  be  coupled, 
the  brake  was  let  off  by  Mr.  Leonard,  the  brakeman,  and 
that  upon  the  letting  off  of  that  brake  it  did  not  show  an 
increase  of  the  speed  of  the  car;  and,  in  addition  to  that, 
we  propose  to  show  that  it  was  on  a  cold  day,  and  that 
the  car  was  kicked  back  by  an  engine  from  about  the 
place  where  the  car  was  kicked  on  the  occasion  when  the 
accident  occurred." 

No  other  question  was  asked  the  witness.  The  offer, 
we  presume,  was  so  made  in  response  to  the  question  here- 
inbefore set  out. 

The  court  sustained  the  objection  of  counsel  for  appel- 
VoL.  9—33 
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lee,  and  excluded  the  testimony  so  offered,  to  which  rul- 
ing appellant  objected. 

It  is  urged  by  the  learned  counsel  for  appellant,  that 
under  the  circumstances  disclosed  in  this  case  the  au- 
thorities sustain  the  proposition  that  when  experiments 
are  shown  to  have  been  made  under  essentially  the  same 
conditions,  the  courts  will  hold  that  evidence  of  the  re- 
sult of  such  experiments  is  admissible.  Lake  Erie,  etc., 
R.  R,  Co.  V.  Mugg,  Admr.,  132  Ind.  168;  Eidt  v.  Cutier, 
127  Mass.  522;  Commonwealth  v.  Piper,  120  Mass.  185; 
Lincoln  v.  Taunton,  etc.,  Mfg.  Co.,  91  Mass.  181;  Sulli- 
van V.  Commonwealth,  93  Pa.  St.  284;  Smith  v.  State,  2 
Ohio  ^t.  512;  Chicago,  etc.,  R.  R.  Co.  v.  SpUker,  134 
Ind.  380. 

See,  also,  as  bearing  on  the  question:  Medsker  v. 
Pogue,  1  Ind.  App.  197;  Cleveland,  etc.,  R.  W.  Co.  v. 
Wynant,  114  Ind.  525;  Ramsey  v.  RiLshville,  etc.,  Qravel 
Road  Co.,  81  Ind.  394;  Best  Prin.  Ev.,  sections  251, 
252,  506,  507,  644;  1  Greenleaf  Ev.  (15th  ed.),  sections 
52,  53,  488;  7  Am.  and  Eng.  Encyc.  of  Law,  p.  58; 
Hawks  V.  Inhabitants  Charlemont,  110  Mass.  110;  Clark 
V.  Willet,  35  Gal.  534. 

The  appellant  did  introduce  evidence  of  expert  wit- 
nesses, as  it  had  the  right  to  do,  tending  to  show  that 
the  velocity  or  speed  of  a  car  would  not  be  suddenly  and 
materially  increased  (that  is  to  say,  that  a  car  would  not 
spring  or  jump  forward),  upon  the  release  of  the  brake, 
as  it  was  claimed  by  and  in  behalf  of  appellee  to  have 
done  on  the  occasion  in  question. 

But,  so  far  as  the  offer  under  consideration  is  con- 
cerned, the  difficulty  is,  if  the  law  was  conceded  to  be  as 
contended  for  by  counsel  for  appellant, — and  as  to  this 
question  we  express  no  opinion, — that  neither  the  evi- 
dence nor  the  statement  accompanying  the  offer,  in  the 
case  in  hand,  shows  that  the  essential  conditions  at  the 
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experiment  were  the  same  as  those  at  the  injury.  There 
was  neither  evidence  nor  statement  that  the  track  or  car 
was  in  essentially  the  same  condition,  or  whether  the 
brake  was  tightly  or  loosely  set,  or  whether  the  car  was 
kicked  hard  or  easy.  If  it  appeared  that  the  track  and 
car  were,  on  the  two  occasions,  substantially  the  same; 
that  the  brake  was  set  in  the  same  manner;  that  the  car 
was  kicked  with  the  same  force;  and  that  in  all  other  re- 
spects the  conditions  were  essentially  the  same,  and  the 
offer  to  prove  the  result  of  such  experiment  was  made  in 
response  to  a  proper  and  pertinent  question,  this  court 
would  be  required  to  enter  upon  the  consideration  of, 
and  to  decide,  the  interesting  and  important  question  so 
ably  discussed  by  learned  counsel  for  the  respective 
parties,  both  in  oral  argument  and  in  the  exhaustive 
briefs  filed  in  the  case;  but  without  further  discussion  it 
will  suffice  to  say  that  if  the  offer  was  in  other  respects 
properly  made,  there  was  no  error  in  the  ruling  of  the 
trial  court  in  excluding  the  evidence,  because  of  the  fail- 
ure to  show,  or  offer  to  show,  that  the  test  or  experiment 
was  made  under  substantially  the  same  conditions  as  ex- 
isted at  the  time  the  injury  occurred. 

On  the  question  as  to  what  is  necessary  in  order  to 
present  in  this  court  for  review  the  ruling  of  the  trial 
court  in  excluding  offered  evidence,  see  Toledo,  etc.,  R. 
R.    Co.  V.  Jackson,   5  Ind.  App.  547  (554);  Kern  v. 
Bridwell,  119  Ind.  226;  Gipev.  Cummiyia,  116  Ind.  511. 

"It  has  long  been  the  settled  rule  in  this  State  that 
the  exclusion  of  testimony  can  only  be  made  available 
by  asking  a  pertinent  question  of  a  witness  on  the  stand 
and,  if  objection  is  made,  stating  to  the  court  what  the 
witness  will  testify  to  in  answer  to  said  question,  and  if 
the  court  sustains  the  objection,  reserving  an  exception. '' 
Toledo,  etc.,  R.  R.  Co.  v.  Jackson,  supra. 

It  is  next  insisted  that  the  court  erred  in  refusing  to 
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give  two  instructions  asked  by  appellant.  In  this  con- 
nection we  will  briefly  refer  to  the  instructions  given. 
The  court  fully  and  explicitly  instructed  the  jury  that  in 
order  to  entitle  appellee  to  recover,  it  was  incumbent  on 
him  to  prove,  by  a  preponderance  of  the  •evidence,  that 
he  was  in  appellant's  employ;  that  while  acting  in  the 
scope  of  his  employment,  and  without  fault  on  his  part, 
he  was  injured  by  reason  of  the  negligence  of  Leonard, 
a  coemploye;  that  Leonard  was  inexperienced  and  in- 
competent; that  appellant  employed  and  retained  said 
Leonard  with  full  knowledge  of  his  inexperience  and  in- 
competency; that  appellee  did  not  know,  and  could  not, 
by  the  exercise  of  ordinary  care  on  his  part,  have  dis- 
covered Leonard's  incompetency  prior  to  the  time  he 
was  injured. 

We  quote  the  following  from  the  instructions:  "Asa 
general  rule,  when  a  person  enters  into  the  employ  of  a 
railroad  company,  he  is  held  to  assume  all  the  risks  in- 
cident to  the  kind  of  service  in  which  he  engages,  includ- 
ing the  risks  of  accidents  by  reason  of  the  negligence  of 
his  coemployes  in  the  employ  of  the  same  company;  and 
for  injuries  resulting  to  him  by  reason  of  the  negligence 
of  any  of  his  coemployes,  the  railroad  company  is  not 
liable.  This  general  rule,  however,  is  based  upon  the 
assumption  that  the  railroad  company  has  discharged  its 
duty  to  its  employe  in  the  employment  or  retaining  in 
its  employ  such  coemploye.  If  it  has  not,  but  has  been 
guilty  of  negligence  in  this  respect,  then  the  general  rule 
above  stated  is  subject  to  qualifications,  which  I  will  en- 
deavor to  explain  in  defining  more  particularly  the  duty 
of  the  defendant  to  the  plaintiff." 

And  Judge  Howe  then  proceeded  at  length  to  define 
the  duty  of  appellant,  in  the  course  of  which,  he  said: 
**  While  the  defendant,  in  relation  to  the  plaintiff,  was 
not  bound  to  guarantee  the  absolute  fitness  of  Leonard 
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as  a  brakeman,  it  was  its  duty,  nevertheless,  to  exercise 
reasonable  and  ordinary  diligence.'' 

With  reference  to  whether  or  not  he  was  competent 
and  fit  for  the  service  in  which  he  was  engaged — but  as 
the  instructions  given  are  conceded  to  be  correct — it  is 
not  necessary  to  set  them  out  in  lull,  or  to  consider  them 
further  than  to  say  that  they  fully  and  clearly  state  the 
law  applicable  to  the  case,  and  the  theory  on  which  it 
was  tried,  unless  the  instructions  refused,  to  which  coun- 
sel have  called  our  attention,  should  have  been  given  in 
addition. 

The  first  reads  as  follows: 

"2.  Among  the  risks  assumed  by  the  employe  is  that 
arising  out  of  the  negligence  of  a  coemploye  engaged  in 
the  same  service.  The  railroad  company  is  presumed  to 
have  discharged  its  duty  to  its  employe,  and  when  an 
employe  brings  an  action  to  recover  damages  for  an  in- 
jury received  in  the  service  of  the  company,  the  burden 
is  on  the  employe  to  overcome  this  presumption." 

It  is  elementary  that  when  the  master  has  exercised 
reasonable  care,  as  stated  and  defined  by  the  court  in  the 
instructions  given,  in  the  employment  of  competent 
servants,  the  employe  assumes  the  risk  arising  out  of  the 
negligence  of  such  coemployes  engaged  in  the  same  line 
of  business.  It  is  also  elementary  that  when  the  master 
knowingly  employs  and  retains  in  his  service  an  incom- 
petent servant,  an  employe  who  enters  his  service,  in  the 
same  line  of  jbusiness,  in  ignorance  of  such  incompetency, 
and  who,  in  the  exercise  of  ordinary  care,  could  not  dis- 
cover such  incompetency,  does  not  assume  the  risk  aris- 
ing out  of  the  negligence  of  the  incompetent  coemploye. 

These  principles  are  so  familiar  that  the  citation  of  au- 
thorities is  hardly  necessary.  See  Oriffin  v.  OhiOy  etc., 
R.  W,  Co,,  124  Ind.  327;  Evansville,  etc,  R.  R,  Co,  v. 
Guyton,  115  Ind.  450;    7  Am.  &  Eng.  Encyc.  of  Law,  p. 
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844;  Ohio,  etc.,  R.  W.  Co.  v.  Collam,  73  Ind.  261; 
Wood  Master  and  Servant,  section  349,  2d  ed. 

In  view  of  these  principles,  the  first  part  of  the  instruc- 
tion quoted  is  too  narrow — not  sufficiently  comprehen- 
sive— ^as  applied  to  the  evidence  to  which  it  is  evidently 
directed.  The  fact  that  the  instruction,  in  part  at  least, 
is  correct  as  a  general  statement  of  the  law,  does  not 
cure  the  defect  in  that  part  wherein  the  jury  are  un- 
qualifiedly and  unconditionally  told,  in  substance  and 
effect,  that  appellee  assumed  the  risk  arising  out  of  the 
alleged  negligence  of  the  incompetent  coemploye.  Louis- 
ville,  etc.,  R.  W.  Co.  v.  Shanks,  132  Ind.  395;  Qoodwine 
V.  State,  ex  reL,  5  Ind.  App.  63;  Howlett  v.  Dilt8,i  Ind. 
App.  23. 

When  this  instruction  is  construed  in  the  light  of  the 
instructions  given,  the  correctness  of  which  is  not 
questioned,  its  effect,  if  given,  could  only  have  been  to 
confuse  and  mislead  the  jury. 

It  should,  in  this  connection,  be  borne  in  mind,  as  we 
have  before  shown,  that  the  court  instructed  the  jury, 
clearly  and  unequivocally,  that  before  appellee  could  re- 
cover, it  was  incumbent  on  him  to  prove  by  a  prepon- 
derance of  the  evidence,  that  Leonard  was  inexperienced 
and  incompetent;  that  appellant  employed  and  retained 
him  in  its  service  with  full  knowledge  of  his  inex- 
perience and  incompetency;  and  that  appellee  did  not 
know,  and  could  not,  by  the  exercise  of  ordinary  care, 
have  discovered  Leonard's  incompetency  prior  to  the 
time  he  was  injured. 

In  view  of  these  instructions,  if  instruction  number 
two,  under  consideration,  was  otherwise  correct,  as  an 
abstract  proposition  of  law,  on  what  theory  should  tlie 
court  have  said  to  the  jury  that  * 'among  the  risks  as- 
sumed by  the  employe  is  that  arising  out  of  negligence 
of  a  coemploye  engaged  in  the  same  line  of  service?" 
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If  appellee  was  bound  to  prove  that  appellant  employed 
and  retained  an  inexperienced  and  incompetent  co- 
servant  engaged  in  the  same  line  of  service  in  which  he 
was  employed  ( for  the  company  for  the  first  time  on  the 
occasion  on  which  he  was  injured),  and  that  he  did  not 
know,  and  could  not,  by  the  exercise  of  reasonable  care, 
have  discovered  Leonard's  inexperience  and  incompe- 
tency, before  he  could,  in  any  event,  recover  in  the  ac- 
tion, what  pertinency  could  the  first  part  of  the  instruc- 
tion have? 

Under  such  circumstances,  appellee  certainly  did  not 
assume  the  risks  arising  out  of  the  negligence  of  Leon- 
ard. The  tenor  and  effect  of  this  part  of  the  instruction 
is,  that  notwithstanding  the  fact  that  appellant  may,  with 
full  knowledge  of  the  inexperience  and  incompetency  of 
Leonard,  ha v^  employed  and  retained  him  in  its  service, 
and  that  appellee  did  not  know,  and  could  not,  by  the 
exercise  of  reasonable  care,  have  discovered  the  inex- 
perience and  incompetency  of  Leonard,  yet  he  assumed 
the  risks  arising  out  of  the  negligence  of  his  said  coem- 
ploye.  If  it  could  be  said  that  he  assumed  the  risk  un- 
der such  circumstances,  then,  as  a  matter  of  course,  ap- 
pellee was  not  entitled  to  recover  for  injuries  sustained 
on  account  of  the  alleged  negligence  of  his  coemploye, 
and  the  only  logical  conclusion  would  be  that  the  appel- 
lant should  have  recovered  in  the  action. 

This  instruction,  as  we  have  before  observed,  contains 
two  distinct  propositions,  and  if  either  of  these  proposi- 
tions is  erroneous,  as  applied  to  the  case,  the  familiar 
rule  is  that  there  was  no  error  in  refusing  to  give  the 
entire  instruction  as  asked. 

In  conclusion,  however,  on  this  branch  of  the  case, 
we  will  add  a  few  words  concerning  the  second  part  of 
the  instruction.  The  proposition  therein  contained,  so 
far  as  applicable  to  the  case,  if  conceded  to  be  correct. 
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is,  in  our  judgment,  substantially  covered  by  the  other 
instructions  given.  As  we  understand  the  instructions 
given,  they  proceed  upon  the  theory  that  appellant  was 
presumed  to  have  discharged  its  duty  in  all  respects,  to- 
wards appellee,  and  that  the  burden  rested  on  him  to 
show  that  such  duty  had  not  been  performed.  When 
the  facts  which  he  was  required  to  prove  were  established, 
they  overcame  the  presumptions  in  favor  of  appellant. 

It  is  next  insisted  that  the  court  erred  in  refusing  to 
give  the  following  instruction: 

**11.  If  you  find  from  the  evidence,  that  in  the  reas- 
onable and  careful  operation  of  railroads  there  is  no  way 
in  which  a  reasonably  careful  and  intelligent  man  can 
acquire  the  experience  necessary  to  render  him  a  skillful 
and  competent  yard  brakeman,  except  by  actual  service 
in  that  capacity,  and  that  in  the  exercise  of  ordinary 
care,  in  the  reasonable  and  careful  operation  of  railroads, 
it  is  necessary  to  employ  and  put  into  the  service  as  yard 
brakemen  men  who  have  had  no  former  experience  as 
such,  then  I  instruct  you  that  when  a  man  enters  the 
emplo}'^  of  a  railroad  company  as  a  yard  brakeman,  he 
impliedly  assumes  the  risks  of  accident  caused  by  the  in- 
experience of  his  fellow  yard  brakeman  in  that  serv- 
ice.'' 

The  principle  enunciated  in  this  instruction  goes  to 
the  foundation  of  the  cause  of  action  stated  in  the  com- 
plaint. This  instruction  lays  down  the  broad  general 
proposition  that  if  it  ever  becomes  necessary  for  a  mas- 
ter to  take  into  his  employ  an  inexperienced  and  incom- 
petent yard  brakeman,  then  it  is  the  law,  in  all  cases, 
that  the  coservant  assumes  the  risks  arising  from  the 
negligence  of  such  inexperienced  and  incompetent  yard 
brakeman . 

On  the  contrary,  the  law,  as  we  understand  it,  is  that 
appellee  had  the  right  to  assume  that  appellant  had  ex- 


NOVEMBER  TERM,  1893.  521 

The  Chicago,  St.  Loais  and  Pittsburgh  Railroad  Co.  r.  Champion. 

ercised  reasonable  care  in  the  employment  of  competent 
brakemen,  and  that  if  the  company  found  it  necessary, 
in  the  reasonable  and  careful  operation  of  its  railroad,  to 
employ  inexperienced  and  incompetent  brakemen,  he 
would  be  informed  of  such  fact,  or,  at  least,  be  given  a 
reasonable  opportunity  to  learn  such  fact  before  being 
placed  in  a  perilous  position.  Evansville,  etc,  R.  R.  Co, 
V.  Guyton,  supra;  Wood  Master  and  Servant,  supra. 

The  rule  that  an  employe,  on  the  presumption  that 
the  master  had  discharged  his  duty,  assumes  all  the  risks 
ordinarily  incident  to  the  employment  in  which  he  en- 
gages, is,  as  before  stated,  elementary,  but  when  it  be- 
comes necessary,  in  the  operation  of  a  railroad,  to  em- 
ploy an  inexperienced  and  incompetent  brakeman,  his 
coemployes,  in  the  absence  of  knowledge,  or  an  opportun- 
ity to  acquire  such  knowledge,  of  his  inexperience  and 
incompetency,  can  not  be  said  to  have  assumed  the  risks 
of  accident  caused  by  the  inexperience  and  incompe- 
tency of  such  servant.  7  Am.  &  Eng.  Encyc.  of  Law, 
844,  and  authorities  hereinbefore  cited. 

Moreover,  the  instruction  entirely  ignores  the  ques- 
tion as  to  whether  appellee  had  knowledge  of  any  neces- 
sity for  employing  such  inexperienced  and  incompetent 
brakemen  in  the  same  service  in  which  he  was  engaged. 
It  occurs  to  us  that  in  any  view  which  might  be  taken 
of  the  question  the  instruction  is  defective  on  account  of 
«uch  omission.  If  this  is  true,  there  was  no  error  in  any 
event  in  refusing  to  give  the  instruction. 

''The  rule  that  the  court  is  not  bound  to  give  an  in- 
struction unless  it  is  correct  as  it  is  written,  is  well  set- 
tled, and,  under  this  rule,  it  has  been  often  held  that  un- 
less the  instruction  as  asked  is  expressed  in  proper  terms, 
the  court  may  refuse  to  give  it.''  Rogers  v.  Leyden,  127 
Ind.   150. 

If  this  instruction  is  correct,  then  there  was  no  breach 
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of  duty  on  the  part  of  appellant  in  employing  and  re- 
taining in  its  service  a  brakeman,  with  full  knowledge 
of  his  inexperience  and  incompetency,  and  placing  hiin 
on  the  moving  car  in  question,  to  operate  the  brake  and 
perform  such  other  duties  as  might  devolve  upon  him, 
in  an  attempt  to  make  the  coupling,  without  any  knowl- 
edge, or  opportunity  on  the  part  of  appellee  to  learn,  of 
such  inexperience  or  incompetency. 

The  reasons  for  the  fellow-servant  rule  are  fully  dis- 
cussed by  Judge  Hackney  in  the  recent  case  of  New 
Pittsburgh  Coal  &  Coke  Co.  v.  Peterson,  136  Ind.  398, 
and  the  nonliability  of  the  master  for  damages  sustained 
by  one  servant  on  account  of  the  negligence  of  his  co- 
employe  is  based  on  the  theory  that  he  has  employed 
skillful  and  diligent  servants,  and  that  he  should  not  be 
held  responsible  for  the  consequences  of  their  subsequent 
unfaithfulness,  unless  he  continues  them  with  knowledge 
of  such  unfaithfulness.  It  follows,  therefore,  that  if  the 
master  finds  it  necessary,  as  he  may  at  times,  to  employ 
and  retain  incompetent  servants,  he  should  either  in- 
form their  coemployes  of  that  fact,  or  give  them  a  reason- 
able opportunity  to  acquire  knowledge  of  such  fact,  be- 
fore he  can  screen  himself  from  the  consequences  of  such 
incompetency.  See,  also,  Pennsylvania  Co,  v.  Long,  94 
Ind.  250  (256);  Lidianapolis,  etc.,  R.  W,  Co.  v.  John- 
son, 102  Ind.  352;  Pittsburgh,  etc.,  R.  W.  Co.  v.  Adams, 
105  Ind.  151. 

In  our  opinion,  the  instructions  given  by  the  learned 
judge  who  presided  at  the  trial  in  the  court  below  cov- 
ered the  case  in  every  phase,  and  fairly  and  clearly  pre- 
sented the  law  applicable  and  pertinent  thereto  to  the 
jury,  and  that  there  was  no  error  in  refusing  to  give  the 
instructions  asked. 

It  is  next  urged  that  appellant's  motion  for  a  new  trial 
should  have  been  granted  on  account  of  the  alleged  mis- 
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conduct  of  appellee's  counsel  in  his  closing  argument  to 
the  jury.  Whether  the  statement  complained  of  goes  be- 
yond the  line  of  legitimate  argument,  we  need  not  deter- 
mine. It  appears  that  upon  the  making  of  the  state- 
ment counsel  for  appellant  interrupted  him  and  objected 
and  excepted  to  the  statement,  and  that  thereupon  the 
court  stated  to  counsel,  in  the  presence  of  the  jury,  that 
he  should  keep  within  the  record;  and  that  nothing 
furthy  was  said  or  done  by  the  court  or  counsel,  except 
appellee's  counsel  said  to  the  jury  that  he  desired  to  keep 
within  the  record.  There  was  nothing  said  or  done  by 
appellant's  counsel  to  indicate  that  he  was  not  entirely 
satisfied  with  the  ruling  of  the  court  then  and  there 
made.  No  exception  was  taken  to  the  court's  ruling, 
and  no  motion  was  made  asking  the  court  to  go  further 
in  the  premises. 

"It  is  now  settled  that  in  order  to  save  any  question 
in  relation  to  the  misconduct  of  counsel  during  the 
progress  of  the  trial,  the  court  must  be  called  upon  to 
correct  the  injury  done;  if  the  court  refuses  to  do  so  the 
injured  party  may  except,  and  thus  save  the  question  in- 
volved for  the  consideration  of  this  court."  Staaer  v. 
Hogan,  120  Ind.  207  (222);  Indianapolis  Journal,  etc., 
Co.  V.  Pugh,  6  Ind.  App.  570;  Maybin  v.  Webster,  8  Ind. 
App.  547. 

It  is  next  insisted  that  the  verdict  of  the  jury  is  not 
sustained  by  sufficient  evidence,  arid  is  contrary  to  law. 
The  evidence  was  conflicting  as  to  whether  the  alleged 
negligence  and  carelessness  of  Leonard  in  suddenly 
loosening  the  brake  of  the  moving  car  when  near  the 
other  car, — at  the  time  and  in  the  manner  claimed  by 
and  in  behalf  of  appellee, — caused  the  car  to  unex- 
pectedly increase  its  speed  or  to  jump  forward,  thereby 
catching  appellee's  hand  when  he  was  engaged  in  his 
attempt  to  make  the  coupling.     Counsel  for  appellant 
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contend  that  appellee's  theory  was  impossible  and  ab- 
surd; that  the  act  of  Leonard  in  suddenly  loosening 
the  brake  on  the  moving  car  could  not,  in  the  nature  of 
things,  have  been  the  proximate  cause  of  the  injuries 
sustained  by  appellee;  that  the  moving  car  could  not, 
under  the  circumstances,  have  increased  its  speed  or 
sprung  forward;  that  such  a  theory  is  contrary  to  the 
laws  of  force  and  motion;  that  appellee  evidently  mis- 
calculated either  the  speed  of  the  moving  car  or  tl^p  time 
in  which  he  could  make  the  coupling;  that  the  acci- 
dent was  purely  accidental,  such  as  is  likely  to  happen 
at  any  time  in  that  business;  and  that  in  no  event  can 
the  misfortune  be  charged  to  the  alleged  careless  act  of 
Leonard. 

We  will  not  undertake  to  epitomize  the  entire  argu- 
ment so  forcibly  made  on  this  branch  of  the  case,  and 
will  only  say  there  is  ample  evidence  in  the  record  tend- 
ing to  support  every  point  in  issue  which  was  incum- 
bent on  appellee  to  prove.  The  question  as  to  the 
credibility  and  weight  of  the  evidence, — the  probability 
as  to  whether  the  accident  occurred  in  the  manner  stated, 
— was  for  the  jury,  and  this  court  can  not,  under  the 
well  recognized  rule  so  often  enunciated  in  this  State, 
disturb  the  verdict  of  the  jury  on  the  evidence. 

On  the  trial,  counsel  for  appellee  asked  the  witness, 
Calvin  T.  Mann,  to  state  what  facts,  if  any,  he  had  ob- 
served in  the  conduct  of  Leonard  affecting  the  question 
as  to  whether  he  was  a  man  of  skill  in  the  discharge  of 
the  duties  in  which  he  was  engaged.  If  the  testimony 
sought  to  be  elicited  by  the  witness  was  competent,  his 
previous  examination  discloses  that  he  was  qualified  to 
testify  on  the  subject.  The  answers  were  not,  in  some 
respects,  responsive  to  the  questions.  Objection  was 
made  to  the  questions,  but  no  motion  was  made  to  strike 
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out  the  answers,  or  any  part  thereof,  but  the  court,  on 
his  own  motion,  struck  out  a  part  of  one  of  the  answers. 

•'It  is  quite  clear  that  part,  at  least,  of  the  testimony 
of  the  witness  was  competent,  and  as  the  objection  does 
not  separate  the  competent  from  the  incompetent,  there 
was  no  error  in  overruling  it."  McGufey  v.  McClam, 
130  Ind.  327  (331),  and  authorities  cited. 

The  questions,  so  far  as  they  sought  to  elicit  the  facts 
which  the  witness  had  observed  in  relation  to  the  man- 
ner in  which  Leonard  discharged  his  duties,  the  charac- 
ter of  those  duties  and  what  was  necessary  to  be  done  in 
discharge  thereof,  were  not,  so  far  as  any  objection  has 
been  urged  thereto,  incompetent,  irrelevant,  or  imma- 
terial, and,  so  far  as  the  answers  were  not  responsive  to 
the  questions  asked,  no  question  has  been  properly  saved 
or  presented  for  review  by  this  court.  Howlett  v.  Scott. 
100  Ind.  485. 

This  witness  was  asked,  without  objection,  to  state 
what  preliminary  training  or  practice,  if  any,  was  usual 
and  necessary  to  enable  one  to  perform  the  duties  of  a 
switchman  in  a  yard  with  safety  and  skill.  The  answer 
of  the  witness  was  responsive  to  the  question,  and  after- 
wards counsel  for  appellant  moved  the  court  to  strike 
out  such  answer  on  the  ground  that  it  was  immaterial, 
incompetent,  and  improper,  and  did  not  tend  to  prove 
any  issue  in  the  case.  There  was  no  error  in  this  rul- 
ing.    See  Falvey  v.  Jackson,  132  Ind.  176. 

Where  evidence  is  admitted  without  objection,  a  sub- 
sequent motion  to  strike  it  out  comes  too  late.  Brown 
V.  Owen,  94  Ind.  31. 

The  witness  Shea  was  allowed  to  describe  to  the  jury 
what  he  saw  in  relation  to  the  manner  in  which  Leonard 
discharged  his  duties  for  appellant  near  the  time  of  the 
accident.     The  only  objection  to  which  our  attention  has 
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,been  called,  that  was  made  to  this  testimony  in  the  court 
below  was  a  general  one. 

In  the  language  of  Judge  Hackney^  in  a  recent  case: 
'*  Unless  the  objection  to  offered  evidence  be  sufficiently 
specific  to  enlighten  the  trial  court  and  enable  it  to  pass 
upon  the  suflBciency  of  such  objection  and  to  observe  the 
alleged  harmful  bearing  of  the  evidence  from  the  stand- 
point of  the  objector,  no  question  can  be  presented  there- 
from in  this  court."     Swaim  v.  Swaim,  134  Ind.  596. 

The  objection  made  in  this  case  presents  no  question 
for  our  consideration.  Ohio,  etc,,  R,  W,  Co,  v.  Walhr, 
113  Ind.  196;  Clark,  etc,  Tp,  v.  Br  ookshire,  Hi  Ind  Ail 
(444);  Pennsylvania  Co,  v.  Horton,  132  Ind.  189. 

We  have  examined  all  the  questions  discussed  by  coun- 
sel, and  find  no  error  in  the  record. 

Judgment  affirmed. 

Reinhard,  J.,  did  not  participate  in  the  decision  of 
this  case. 

Filed  Jan.  10,  1894. 

On  Petition  for  a  Rehearing. 

Davis,* C.  J. — ^The  learned  counsel  for  appellant,  in  a 
strong  and  earnest  brief,  insists  that  a  rehearing  should 
be  granted  on  the  question  arising  out  of  the  refusal  of 
the  trial  court  to  give  the  eleventh  instruction  asked  by 
appellant. 

Counsel  urges  **that  the  opinion  upon  this  question  is 
unsound  in  reason,  and  is  in  the  face  of,  and  against,  the 
elementary  rules  which  everywhere  prevail,"  and, 
further,  that  our  conclusion  ''arises  out  of  a  radical  mis- 
apprehension of  the  doctrine  of  this  instruction.'^ 

If  counsel  is  correct  in  his  contention,  the  appellant  is 
entitled  to  a  rehearing. 

The  recognized  ability  of  counsel,  and  the  vigorous  at- 
tack made  by  him  on  the  position  of  the  court,  in  con- 
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nection  with  his  assertion  that  *'I  have  never,  since  my 
call  to  the  bar,  felt  my  position  upon  a  legal  proposition 
which  had  not  heretofore  been  settled  so  absolutely  im- 
pregnable," together  with  his  statement  that  **I  might 
the  better  endure  the  chagrin  of  my  defeat,"  if  ''the 
opinion  upon  this  question  was  based  upon  sound  rea- 
son/' have  prompted  us  to  again  carefully  consider  the  in- 
struction. 

The  principle  which  underlies  this  instruction  is  based 
on  the  proposition  that  should  the  jury  find,  from  the 
evidence,  that,  in  the  reasonable  and  careful  operation  of 
railroads,  it  is  necessary  to  employ  and  put  into  the 
service  as  yard  brakeman  inexperienced  men,  ''then 
there  could  be  no  breach  of  duty  on  the  part  of  appel- 
lant in  employing  such  inexperienced  person,"  without 
reference  to  whether  appellee  had  any  notice  or  knowl- 
edge of  such  necessity,  or  whether  he  had  any  knowledge 
or  opportunity  to  learn  of  such  inexperience  of  his  co- 
employe,  for  the  reason,  as  contended  ty  counsel,  that  ap- 
pellee must  be  held  to  know  that  such  inexperienced  men 
were  likely  to  be  employed  in  that  line  of  service;  and 
that  when  he  entered  into  that  service,  he  assumed  all 
the  risks  growing  out  of  such  inexperience  and  incom- 
petency. 

Counsel  urges  that  in  the  very  nature  of  things,  there 
must  be  a  beginning  point  for  employes  in  the  train 
service  of  railways,  and  that  the  beginner  at  that  point 
is  without  experience;  "that  the  lowest  grade  of  service 
in  the  operation  of  railroad  trains  is  that  of  yard  brake- 
man,  at  which  appellee  and  his  coservant,  Leonard, 
were  engaged  at  the  time  of  the  accident  in  question; 
that  the  only  way  in  which  a  person  can  acquire  com- 
petency as  a  yard  brakeman  is  by  actual  experience  in 
that  work,"  and,  therefore,  when  appellee  entered  the 
service  of  appellant  he  assumed  all  the  risks  incident  to 
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the  subsequent  employment  of  such  inexperienced  and 
incompetent  yard  brakemen  as  Leonard;  and  that  the 
injuries  sustained  by  appellee,  when  engaged  in  the 
hazardous  business  of  attempting  to  make  the  coupling, 
by  reason  of  the  inexperience  and  incompetency  of 
Leonard  on  the  first  occasion  that  they  ever  worked  to- 
gether, without  any  previous  knowledge  or  opportunity 
to  acquire  knowledge  concerning  him,  must  be  regarded 
as  the  result  of  a  casual  accident,  and  must  rest  entirely 
on  appellee. 

In  other  words,  the  contention,  as  we  understand  it, 
resolves  itself  into  this,  that  in  the  absence  of  actual 
knowledge  appellee  was  bound  to  take  notice,  when  he 
entered  that  service,  of  the  fact  that  it  was  necessary  for 
the  company  to  employ  and  put  into  service  as  yard 
brakemen  inexperienced  and  incompetent  men;  that 
whether  he  knew  of  such  necessity  was  immaterial,  and, 
also,  it  was  immaterial  whether  he  had  any  warning  or 
knowledge  as  to  the  incompetency  of  Leonard,  or  an 
opportunity  to  acquire  such  knowledge;  that,  regardless 
of  these  questions,  appellant  had  the  right  to  employ  an 
inexperienced  and  incompetent  yard  brakeman  to  act  in 
the  same  line  of  service  with  him;  that  under  these  cir- 
cumstances appellee  was  bound,  on  the  one  hand,  toper- 
form  the  act  in  which  he  was  engaged  when  injured, 
without  any  reliance  on  the  competency  of  those  assigned 
to  assist  him;  and,  on  the  other  hand,  he  must  be  held 
to  have  assumed  all  the  risks  growing  out  of  the  careless- 
ness and  negligence  of  such  inexperienced  and  incom- 
petent coemploye. 

The  risks  assumed  by  the  servant  are  such  as  are  open 
alike  to  the  knowledge  and  observation  of  both  the  mas- 
ter and  the  servant,  and  the  rule  has  no  application  when 
the  master  and  servant  are  not,  in  this  respect,  on  an 
equality. 
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Measured  by  this  rule,  we  are  of  the  opinion  that  the 
eleventh  instruction  does  not  fully  and  correctly  state 
the  law.  It  certainly  ignores  any  knowledge  or  oppor- 
tunity to  acquire  knowledge  on  the  part  of  appellee  as  to 
the  probability  or  necessity  for  placing  him  in  a  hazard- 
ous position  with  an  inexperienced  and  incompetent  fel- 
low-servant. 

If  the  instruction  proceeded  on  the  theory  that  appel- 
lee entered  into  the  service  in  which  he  was  engaged 
with  knowledge,  or  that  he  continued  in  such  service 
after  he  had  an  opportunity  to  learn  that  it  was  neces- 
sary, in  the  reasonable  and  careful  operation  of  the  road, 
to  employ  inexperienced  and  incompetent  coemployes  to 
assist  him  in  the  hazardous  work  in  which  he  was  en- 
gaged, a  different  question  would  be  presented. 

The  petition  for  a  rehearing  is  overruled. 

Filed  April  6, 1894. 

Dissenting  Opinion. 

Ross,  J. — I  can  not  concur  in  the  views  of  the  major- 
ity of  the  court  in  saying  that  instruction  number  two, 
which  the  appellant  requested  to  be  given,  "is  too  nar- 
row— not  sufficiently  comprehensive — ^as  applied  to  the 
evidence  to  which  it  is  evidently  directed.'^ 

It  is  so  well  settled  that  I  hardly  need  cite  authorities 
in  support  of  the  proposition,  that  an  instruction,  in  or- 
der to  be  good,  need  not  cover  the  entire  case,  but  that 
if  construed  in  conjunction  with  the  other  instructions 
given,  it  states  the  law  correctly,  it  is  sufficient.  Louis- 
ville, etc.,  R,  W.  Co.  V.  Orantham,  104  Ind.  353;  Leh- 
man V.  Hawks,  121  Ind.  541;  Conway  v.  Vizzard,  122 
Ind.  266. 

And  it  is  equally  well  settled  that  if  a  party  desires 
special  instruction  upon  any  particular  branch  of  the 
Vol.  9—34 
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case,  it  is  his  duty  to  prepare  and  submit  to  the  court 
such  instruction  as  he  may  desire  given.  Burgett  v. 
Burgett,  43  Ind.  78;  Louisville,  etc.,  R.  W.  Co.  v.  Gran- 
tham, supra;  Conrad  v.  Kinzie,  105  Ind.  281;  DuSouehet 
V.  Butcher,  113  Ind.  249. 

And  if  the  instructions  so  tendered  are  applicable  to 
the  issues  and  the  evidence  in  the  cause,  and  are  not 
covered  by  other  instructions  given  by  the  court,  it  is 
error  to  refuse  to  give  them,  if,  taken  and  construed  in 
conjunction  with  the  instructions  given  by  the  court, 
they  state  the  law  correctly. 

The  same  rule  applies  in  determining  the  sufficiency 
of  an  instruction  asked  and  refused  as  obtains  in  de- 
termining the  correctness  of  an  instruction  given. 

Applying  the  rule  to  this  instruction,  we  have  the 
proposition  plainly  presented:  Does  it,  when  taken  in 
connection  with  the  instructions  given,  correctly  state  the 
law  as  applicable  to  the  issues  and  evidence  in  this  case? 
By  the  instructions  given,  the  jury  had  already  been  told 
that  where  the  master  knowingly  employs  or  knowingly 
keeps  in  his  service  an  incompetent  employe,  he  is  liable 
to  a  coemploye  for  injuries  resulting  from  the  incompe- 
tency of  such  servant,  and  it  was  therefore  unnecessary 
to  incorporate  that  element  in  the  instruction  asked. 
Had  the  court  given  the  instruction  asked,  and  the  ap- 
pellee appeared  here  as  the  appellant,  asking  this  court 
to  reverse  the  judgment  on  account  of  the  giving  of  this 
instruction,  because  "too  narrow,'*  the  court  would  hold 
that  the  instruction,  considered  in  connection  with  the 
other  instructions  given,  states  the  law  correctly. 

The  instruction,  however,  had  another  office  to  per- 
form, which  was  the  principal  and,  perhaps,  the  only  one 
for  which  it  was  asked,  and  that  was  to  instruct  the  jury 
that  the  law  raises  the  presumption  that  the  appellant 
had  performed  its  duty  in  the  employment  of  its  serv- 
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ants;  and  that  the  appellee  must  overcome  that  presump- 
tion, by  a  preponderance  of  the  evidence,  before  he  was 
entitled  to  recover. 

That  the  law  raises  such  presumption,  and  that  the 
burden  was  upon  the  appellee  to  overcome  such  pre- 
sumption, by  proving  a  duty  and  a  breach  thereof,  are 
undisputed;  hence,  the  appellant  was  entitled  to  have 
the  jury  so  instructed.  Pennsylvania  Co.  v.  Whitcomh^ 
Admr.,  Ill  Ind.  212;  Hard  v.  Vermont,  etc.,  R.  R.  Co., 
32  Vt.  473;  Oravelle  v.  Minneapolis,  etc.,  R.  W.  Co.,  10 
Fed.  Rep.  711;  McDermott  v.  Hannibal,  etc.,  R,  R.  Co., 
87  Mo.  285;  Davis  v.  Detroit,  etc.,  R.  R.  Co.,  20  Mich. 
105;  Wood  Master  and  Servant,  sections  346  and  419; 
3  Wood  Railway  Law,  section  376;  McKinney  Fellow- 
Servants,  section  89,  and  cases  cited. 

'The  presumption  is,  that  the  master  has  performed 
his  duty.  This  presumption  the  employe  must  over- 
come, for  it  stands,  until  overthrown,  as  a  prima  facie 
case.  It  must,  therefore,  be  held  that  the  appellant  dis- 
charged its  duty,  unless  the  contrary  has  been  aflBrm- 
atively  shown."  Pennsylvania  Co.  Y.  Whitcomb,  Admr., 
supra. 

None  of  the  instructions  given  by  the  court  cover  this 
branch  of  the  case,  unless,  as  the  majority  of  the  court 
hold,  that  a  general  instruction  that  the  plaintiff  must 
prove  the  material  allegations  of  his  complaint,  is  all 
that  a  party  is  entitled  to  ask,  and  inasmuch  as  the 
writer  thinks  this  instruction  was  no  more  than  the  ap- 
pellant was  entitled  to  have  given,  and  states  the  law 
correctly,  and  was  applicable  to  the  facts  in  this  case,  it 
was  error  to  refuse  it. 

The  refusal  of  the  trial  court  to  give  the  eleventh  in- 
struction asked  by  the  appellant,  presents  a  question  of 
law  of  vital  importance  to  the  employer,  as  well  as  the 
employe.     The  question  presented  is,  whether  or  not  the 
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master,  by  the  employment  of  men  lacking  in  experience, 
becomes  liable  for  injuries  resulting  to  a  coemploye 
through  the  want  of  skill  of  such  inexperienced  serv- 
ants? 

It  is  a  fact  that  can  not  be  successfully  disputed,  that, 
in  the  operation  of  railroads,  as  well  as  many  other  kinds 
of  business,  new  and  inexperienced  men  must,  from 
necessity,  be  employed  when  men  of  experience  can  not 
be  procured.  And  in  almost  every  line  of  employment 
the  employe  must,  at  some  time,  be  inexperienced. 

Is  the  master  guilty  of  negligence  in  making  such  em- 
ployments? No  more  can  a  man  ignorant  of  the  con- 
struction or  mechanism  of  a  locomotive  engine,  or  the 
means  and  manner  of  its  operation,  or  of  the  running 
and  management  of  any  complicated  piece  of  machinery, 
be  expected  to  be  able  to  construct  and  operate  the  one, 
or  to  run  and  manage  the  other,  than  that  the  mind  of 
an  infant,  without  training,  culture  and  experience, 
should  at  once  become  that  of  a  fully  developed  adult. 
There  is,  and  must  always  be,  a  beginning  to  everything. 
And  we  know  that  man  becomes  proficient  only  from 
experience.  From  these  premises,  it  naturally  follows 
that  every  man,  in  adopting  a  calling,  must  at  first  be 
inexperienced.  In  the  management  and  operation  of 
large  mills  and  factories,  and  in  the  running  of  rail- 
roads, where  thousands  upon  thousands  of  men  are  em- 
ployed, it  is  absolutely  necessary  to'  employ,  at  all  times, 
more  or  less  inexperienced  employes.  Such  employes 
are  not,  however,  put  to  work  in  places  and  to  perform 
duties  requiring  great  skill  and  experience,  but  are  placed 
in  such  places,  and  to  perform  such  duties,  as  require 
little  or  no  skill,  and  where  the  inexperienced  may  learn 
and  in  time  become  experienced  and  skilled.  One  en- 
tering the  service  of  another,  knowing  that  he  must,  by 
experience,  acquire  knowledge  and  skill,  must  and  does 
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assume  the  risks  incident  to  such  service;  not  alone 
those  arising  from  his  own  inexperience,  but  also  those 
arising  from  the  inexperience  of  those  engaged  with  him 
in  the  same  service,  and  who  are  so  placed  with  him  for 
the  purpose  of  acquiring  knowledge  and  experience. 

The  instruction  under  consideration,  it  seems  to  me, 
meets  every  requirement  of  the  law,  for  the  court  was 
simply  asked  to  instruct  the  jury  that  if,  ''in  the  reason- 
able and  careful  operation"  of  its  railroad,  there  was  no 
way  by  which  a  careful  and  intelligent  man  could  acquire 
the  experience  necessary  to  render  him  a  competent  yard 
brakeman,  except  by  actual  service  in  that  capacity;  and 
that  in  such  operation  of  its  railroad  it  was  necessary  for 
the  appellant  to  employ  in  that  service  men  who  had  had 
no  former  experience  as  yard  brakemen,  then  the  appel- 
lee, when  he  entered  appellant's  employ,  assumed  the 
risks  incident  to  the  employment,  including  those  aris- 
ing from  the  inexperience  of  his  coemployes  who  were 
working  with  him  and  getting  experience  in  the  same 
manner  as  he  was. 

If  it  is  negligence  per  se  to  employ  an  inexperienced 
employe,  we  need  pursue  this  inquiry  no  further,  but  if 
not,  then  upon  what  hypothesis  can  the  master  be  held 
liable. 

As  a  general  proposition,  it  is  stated  that  the  master 
owes  it  as  a  duty  to  the  servant  to  furnish  him  reason- 
ably safe  machinery,  tools  and  appliances  with  which, 
and  a  reasonably  safe  place  where,  to  work.  And  it  is 
also  said  that  he  owes  it  as  a  duty  to  one  servant  to  ex- 
ercise reasonable  care  to  select  coservants  who  are  care- 
ful and  competent.  While  proper  as  general  statements 
of  the  law,  their  application  is  varied  and  limited,  for 
they  can  not  apply  where  the  work  to  be  performed  is 
such  that  reasonably  safe  machinery,  tools,  and  appli- 
ances can  not  be  furnished,  or  the  place  where  the  work 
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is  to  be  done,  is  necessarily  an  unsafe  and  dangerous 
place  to  work.  But  they  are  applicable  where  the  mas- 
ter can  furnish  machinery,  tools,  and  appliances  of  the 
kind  which  he  uses  in  his  business,  which  are  reasonably 
perfect  in  their  construction  and  make.  The  law  does 
not  attempt  to  impose  upon  him  the  duty  of  furnishing 
machinery,  tools,  and  appliances,  in  the  use  of  which, 
or  a  place  where,  in  the  performance  of  his  duties,  the 
servant  can  not  be  injured. 

As  McBride,  J.,  in  a  very  recent  case,  says:  **The 
term  *safe  place  to  work,'  as  thus  used,  is,  of  course, 
necessarily  relative.  It  does  not  mean  a  place  absolutely 
free  from  danger,  as  some  vocations  from  their  very  na- 
ture, involve  the  constant  encountering  of  danger." 
Louisville,  etc.,  R,  W.  Co,  v.  Hanningy  Admr.,  131  Ind. 
528. 

Neither  does  the  law  require  the  master  to  warrant  that 
a  servant  will  be  careful  and  prudent  in  the  performance 
of  his  duties,  and  not  injure  a  fellow-servant.  The  most 
that  is  required  of  the  master  is  that  he  shall  use  reason- 
able and  proper  care  in  the  selection  of  his  servants,  se- 
lecting those  only  whom  he  believes  to  be  competent  to 
properly  pej-form  the  duties  required  of  them.  The  fact 
that  an  injury  results  to  one  servant  from  the  careless- 
ness of  a  fellow-servant,  is  not  of  itself  sufficient  to  im- 
pute negligence  on  the  part  of  the  master,  either  in  the 
selection  of  the  servant  whose  negligence  caused  the  in- 
jury, or  in  his  retention.  Louisville,  etc,  R.  R,  Co.  v. 
Aliened  Admr.,  78  Ala.  494,  and  cases  cited;  Wood 
Master  and  Serv.,  section  419,  and  cases  cited  in  note  1. 

The  majority  of  the  court  confuse  the  term  ''inexperi- 
enced servant"  with  the  term  ''incompetent  servant." 
They  are  not  synonymous  terms.  A  servant  may  be  in- 
experienced and  yet  not  incompetent.  The  evidence  in 
this  case  does  not  establish  the  fact  that  an  inexperienced 
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person  is  incompetent  to  act  in  the  capacity  of,  and  to  per- 
form the  duties  required  of,  the  servant  complained  of. 

The  duty  imposed  by  the  law  is  that  a  master  shall  be 
reasonably  prudent  in  the  selection  of  his  servants,  so 
that  one  servant  may  not  be  exposed  to  dangers  other 
than  such  as  naturally  arise  from  the  undertaking.  If, 
in  the  reasonable  and  careful  operation  of  a  railroad,  it 
is  necessary  to  employ  inexperienced  persons  to  perform 
certain  duties,  and  the  company  exercises  reasonable  care 
in  the  selection  of  such  persons,  it  has  done  all  that  the 
law  requires  of  it,  and  those  entering  such  employment 
assume  the  risks  of  accident  caused  by  the  inexperience 
of  such  employes,  for  the  reason  that  such  risks  are  an 
incident  of  the  service. 

The  instruction  under  consideration  simply  defines  the 
risks  .thus  assumed,  and  should  have  been  given.  To 
announce  a  different  rule  is  to  overthrow  the  well  settled 
principle  established  not  only  in  this  State,  but  in  every 
other  State  of  the  Union,  except  those  States  where  there 
are  special  statutes,  that  a  servant  entering  the  employ 
of  a  master  impliedly  assumes  all  the  risks  naturally  in- 
cident to  the  service. 

For  these  reasons,  I  am  compelled  to  dissent  from  the 
views  expressed  in  the  opinion  of  the  majority  of  the 
.  court. 

The  judgment  should  be  reversed,  with  instructions  to 
grant  appellant  a  new  trial. 

Filed  Jan.  10,1894. 
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No.  1,108. 
Mock  v.  The  City  of  Muncie. 

Streets  and  Alleys. — ImprovemetU, —  Vicinity. ^Assessment  of  Bene- 
Jits, — Law  and  Facts, — Whether  land  situated  3,200  feet  or  more 
from  a  proposed  street  improvement  would  be  specially  benefited 
by  the  improvement,  and  whether  the  land  was  in  the  vicinity  of 
such  improvement,  are  proper  questions  to  be  submitted  to  the 
jury ;  and  the  court  can  not  say,  as  a  matter  of  law,  that  the  dis- 
tance given  is  too  remote  for  the  land  to  be  specially  benefited  or 
to  be  in  the  vicinity  of  the  improvement. 

Same. — Improvement, — Special  Benefits, — Meaning  of, — In  such  case,  the 
fact  that  other  or  all  property  on  the  street  or  its  extension  is  equally 
benefited  by  such  improvement,  will  not  take  the  land  in  contro- 
versy out  of  the  category  of  special  benefits. 

Instructions  to  Jury,— Conjujictive  Assignment. —  When  UiMvailable.— 
Where  the  giving  of  several  instructions  is  assigned  collectively  as 
error,  in  a  motion  for  anew  trial,  such  assignment  will  be  unavail- 
able if  any  of  such  instructions  is  sufficient. 

Evidence. — Objection  to,  When  too  Broad, — If  the  objection  to  the  ad- 
mission of  evidence  is  so  broad  as  to  include  competent  evidence,  it 
is  not  error  to  overrule  the  objection. 

From  the  Delaware  Circuit  Court. 

J.  F.  Duckwall,  B.  K.  Elliott,  W,  F,  Elliott  and  6.  SU- 
verburg,  for  appellant. 

R,  Warner  and  A,  W,  Brady y  for  appellee. 

Reinhard,  J. — Proceedings  were  instituted  before  the 
common  council  of  the  city  of  Muncie  to  widen  First 
street  from  a  width  of  45  feet  to  a  width  of  80  feet,  so  as 
to  make  it  of  uniform  width  with  Kirby  avenue,  which 
is  a  continuation  of  First  street  and  which  is  80  feet 
wide.  The  appellant  owns  a  body  of  16  acres  of  land  in 
said  city,  and  a  portion  of  this,  fronting  on  Kirby  ave- 
nue, was  assessed  $125,  as  being  benefited  by  the  pro- 
posed improvement.  She  appealed  to  the  circuit  court, 
where  the  assessment  was  affirmed,  and  from  that  judg- 
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ment  she  appealed  to  the  Supreme  Court,  from  which 
court  the  case  was  transferred  to  the  docket  of  this  court. 

It  is  insisted  by  appellant's  counsel,  that  the  transcript 
of  the  original  proceedings  discloses  aflBrmatively  that 
the  common  council,  and,  consequently,  the  circuit  court, 
had  not  jurisdiction  over  the  subject-matter.  This  claim 
is  based  upon  the  assumption  that  the  property  assessed 
i&'  situated  at  a  point  too  remote  from  the  proposed 
improvement,  and  that  it  can  not  be  specially  bene- 
fited thereby.  The  transcript,  which,  in  such  cases, 
is  treated  as  the  complaint,  shows  that  First  street  was 
to  be  widened  from  Vine  street  to  Chestnut  street,  where 
it  terminates  into  Kirbyavenue.  This  avenue  continues 
in  an  eastwardly  direction  for  a  distance  of  3,200  feet  to 
Boyce  avenue,  and  at  this  intersection  the  appellant's 
land  is  situated. 

The  proceedings  were  instituted  under  the  statute  in 
relation  to  opening  and  vacation  of  streets  by  city  com- 
missioners.    R.  S.  1894,  section  3629,  et  seq. 

The  statute  does  not  confine  the  estimate  and  assess- 
ments of  benefits  and  damages  to  the  proposed  line  of 
improvements,  but  expressly  extends  the  same  to  all 
property  in  the  ''vicinity"  or  ''vicinage"  of  such  im- 
provements, which  is  beneficially  or  injuriously  affected 
thereby.     R.  S.  1894,  sections  3633,  3635. 

It  is  insisted  by  counsel  for  appellant,  and  practically 
conceded  by  appellee's  counsel,  that  before  an  assess- 
ment can  be  properly  placed  upon  the  private  property 
of  the  citizen  of  a  municipality,  on  account  of  an  im- 
provement, such  as  the  one  here  involved,  it  must  be 
made  to  appear  that  some  special  benefits  other  than 
those  enuring  to  the  citizens  in  common,  would  accrue 
to  the  property  to  be  assessed.  This  is  doubtless  the 
law.     Elliott  R.  &  S.  186,  369,  370. 

We  think,  however,  that  whether  the  appellant's  land, 
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situated  3,200  feet  or  more  from  the  proposed  improve- 
ment, would  be  specially  benefited  by  the  same,  and 
whether  the  said  land  was  in  the  vicinity  of  such  im- 
provement, were  proper  questions  to  be  submitted  to  the 
jury,  and  we  can  not  say,  as  a  matter  of  law,  that  the 
distance  given  was  too  remote  for  the  land  to  be  specially 
benefited  or  to  be  in  the  vicinity. 

In  a  recent  Illinois  case,  a  sewer  assessment  in  the 
city  of  Chicago,  upon  property  more  than  three-fourths 
of  a  mile  from  the  sewer  was  affirmed  under  a  statute 
somewhat  similar  to  our  own  respecting  the  questions 
under  discussion.  The  court  said:  **The  special  assess- 
ment for  local  improvement  is  to  be  levied  upon  the 
property  benefited,  ♦  ♦  *  and  unlike  special  taxation, 
which,  by  the  statute,  must  be  upon  contiguous  prop- 
erty, special  assessment  may  extend  to  lands  and  lots 
specially  benefited,  whether  abutting  upon  the  improve- 
ment or  not.  Undoubtedly,  as  already  stated,  the  fact 
that  the  property  of  plaintiffs  in  error  was  situated  three- 
fourths  of  a  mile  from  the  proposed  sewer  was  proper  to 
go  to  the  jury,  as  tending  to  establish  whether  the  prop- 
erty would  be  benefited  by  the  building  of  the  sewer,  as 
proposed;  and  which,  as  we  have  already  seen,  plaintiffs 
in  error  had  the  opportunity  to  present  to  the  court  and 
jury.  But  it  can  not  be  said,  as  a  matter  of  law,  that 
because  property  is  three-fourths  of  a  mile  from  a  main 
sewer  proposed  to  be  constructed,  no  special  benefit  from 
its  construction  will  accrue  to  the  property.  It  may,  in 
fact,  be  specially  benefited  or  not,  depending  upon  the 
particular  circumstances  shown."  Kelly  v.  City  of  Chi- 
cago, 148  111.  90,  35  N.  E.  Rep.  752. 

The  particular  question  whether  property  three-fourths 
of  a  mile  from  the  proposed  improvement  is  in  the  "vi- 
cinity" or  ''vicinage"  of  such  improvement  does  not 
seem  to  have  been  expressly  decided  in  the  case  from 
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which  we  have  quoted^  but  that  question,  it  seems  to  us, 
is,  to  a  large  extent,  if  not  wholly,  involved  and  em- 
braced in  the  holding  that  property  thus  situated  may 
be  specially  benefited  by  the  contemplated  improvement. 
The  Illinois  statute  provides,  it  should  be  noted,  that  the 
commissioners  shall  examine  the  locality  where  the  im- 
provement is  to  be  made,  and  estimate  and  assess  the 
benefits  and  damages  to  property;  the  word  vicinity  or 
vicinage  not  being  used.  Rev.  St.  (111.),  section  24;  ar- 
ticle 9,  §  24. 

But  we  need  not  rest  our  conclusion  upon  the  case 
cited,  although  we  think  it  sustains  the  appellee's  con- 
tention that  the  questions  of  vicinity  and  special  dam- 
ages, in  a  case  such  as  this,  are  for  the  jury.  Vicinity  is 
a  relative  term.  Its  meaning  depends  upon  its  applica- 
tion. A  person  in  Europe,  or  in  New  York,  or  San 
Francisco,  in  speaking  of  where  the  city  of  Muncie  is  lo- 
cated, for  example^  may  well  say,  as  we  can  conceive, 
that  it  is  in  the  vicinity  of  Indianapolis,  while,  if  the 
same  person  were  in  Indianapolis,  when  speaking  of  the 
location  of  Muncie,  he  would  probably  not  place  it  in  the 
vicinity  of  that  city.  And  so,  a  person,  in  speaking  of 
improvements  made  in  a  street,  at  the  Union  Station,  in 
Indianapolis,  might  properly  designate  the  territory  ly- 
ing within  a  radius  of  three-fourths  of  a  mile  from  such 
station  as  in  the  vicinity  of  such  station,  as  compared 
with,  or  with  reference  to,  the  remainder  of  the  city. 

We  know  of  no  rule  of  law  which  authorizes  a  court, 
in  construing  the  statute  under  consideration,  to  draw  a 
line  of  demarcation  less  than  three-fourths  of  a  mile 
from  the  proposed  improvements,  and  declare  judicially 
that  all  territory  without  the  same  is  not  in  the  vicinity 
of  the  place  to  be  improved,  within  the  meaning  of  such 
statute.  We  do  not  undertake  to  aflBrm  that  there  may 
never  be  a  case  in  which  the  court  could  declare  as  a 
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matter  of  law,  from  the  facts  pleaded,  that  the  property 
claimed  to  be  benefited  is  outside  of  the  vicinity  of  the 
contemplated  improvements,  but  we  are  clearly  of  the 
opinion  that  this  is  not  such  a  case.  And  so  as  to  the 
question  of  special  benefits.  To  widen  and  otherwise 
improve  First  street  may  make  it  a  more  desirable  thor- 
oughfare for  driving,  and  the  additional  travel  attracted 
to  it  from  cross  streets  and  avenues  may  cause  a  decided 
increase  of  such  travel  on  Kirby  avenue,  and  in  front  of 
appellant's  premises,  and  while  this  feature  may  not  al- 
ways specially  enhance  the  value  of  property,  we  are  not 
prepared  to  decide  that  it  may  not  do  so,  in  any  instance. 
Moreover,  the  improvement  in  the  appearance  of  a  street, 
arising  from  the  equalizing  of  the  entire  width  thereof, 
and  the  consequent  adjustment  and  adaptation  of  dwell- 
ing houses  and  other  buildings  to  the  new  width,  may 
give  additional  and  special  value  to  property  along  the  line 
of  such  street,  and  its  extension,  depending,  of  course, 
upon  many  circumstances  and  conditions  not  here  dis- 
closed by  the  record. 

The  fact  that  other  or  all  property  on  the  street  or  its 
extension  is  equally  benefited  by  such  improvement  with 
the  appellant's  property,  will  not  take  the  land  in  con- 
troversy out  of  the  category  of  special  benefits,  for  it  may 
be  true,  indeed,  that  all  property  in  the  vicinity  is  spe- 
cially benefited  in  an  equal  degree,  as  compared  with 
other  property  not  in  the  vicinity.  Property  is  specially 
benefited,  within  the  meaning  of  the  law,  when  the  pro- 
posed improvements  would  ''increase  the  value  of  the 
land,  relieve  it  from  a  burden,  or  make  it  specially 
adapted  to  a  purpose  which  enhances  its  value."  Lipes 
V.  Hand,  104  Ind.  503. 

We  are,  therefore,  not  willing  to  say  that  the  facts 
appearing  in  the  transcript  filed  in  the  circuit  court,  as 
the  appellee's  complaint,  ai'e  such  as,  upon  their  face, 
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deprived  the  commissioners  of  jurisdiction  to  make  the 
assessment  in  controversy.  We  think  the  questions  of 
vicinity  and  special  benefits  were  for  the  jury,  and  there 
is,  consequently,  no  reversible  error  under  the  first,  sec- 
ond, and  third  assignments. 

The  fourth,  and  last,  assignment  is  the  alleged  error 
of  overruling  the  motion  for  a  new  trial.  Under  this 
head  the  correctness  of  several  instructions  given  by  the 
court  is  called  in  question. 

It  is  insisted  by  appellee's  counsel,  that  the  alleged 
error  in  giving  the  several  instructions  is  not  separately 
assigned  in  the  motion  for  a  new  trial,  but  that  the  in- 
structions are  assailed  jointly  and  collectively;  and  that, 
hence,  if  any  one  of  them  is  good,  there  is  no  available 
error. 

The  ninth  cause  in  the  motion  for  a  new  trial  reads  as 
follows:  "Error  of  law  occurring  upon  the  trial  of  said 
cause  in  giving  to  the  jury,  by  the  court,  of  its  own  mo- 
tion, the  instructions  numbered  from  1  to  12,  inclusive, 
and  particularly  instructions  numbered  5,  6,  7  and  8,  to 
the  giving  of  each  of  which  instructions  the  defendant, 
at  the  time,  objected  and  excepted.*' 

The  rule  is  well  established  in  this  State,  that  where 
a  series  of  instructions  is  assailed  collectively,  in  the 
motion  for  a  new  trial,  the  assignment  can  be  sustained 
only  by  showing  that  all  the  instructions  in  the  series 
are  bad.  And  so,  if  a  group  in  the  series  is  attacked  col- 
lectively, all  in  the  group  must  be  bad,  or  the  assign- 
ment will  not  prevail.  Ohio,  etc,  R,  W.  Co.  v.  Mc- 
Cartney, 121  Ind.  385,  and  cases  cited. 

Under  the  most  favorable  construction  for  the  appel- 
lant, the  assignment  above  set  out  can  only  be  held  to 
attack  the  fifth,  sixth,  seventh,  and  eighth  instructions 
collectively  or  jointly.  If  either  of  such  instructions  is 
suffi<jient,  therefore,  the  assignment  must  fail.     It  is  not 
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claimed  on  behalf  of  appellant,  that  the  fourth  instruc- 
tion is  wrong,  and  a  mere  glance  at  it  will  show  its  ab- 
solute correctness. 

The  error,  if  any,  as  to  giving  instructions,  is  not 
available. 

It  is  also  insisted  that  there  is  no  evidence  whatever 
to  support  the  verdict.  We  think  otherwise.  There  was 
testimony  tending  to  show  that  the  appellant's  property 
would  be  specially  benefited  by  the  improvement  pro- 
posed, and  the  facts  were  such  that  the  jury  might  well 
conclude,  also,  that  the  appellant's  property  is  in  the 
''vicinity"  of  the  improvement,  in  the  sense  manifestly 
contemplated  by  the  statute.  . 

Nor  do  we  find  any  error  in  the  ruling  of  the  court  in 
admitting  in  evidence  the  transcript  of  the  proceedings 
of  the  common  council  of  the  city  relating  to  the  widen- 
ing of  First  street.  Undoubtedly,  that  portion  of  the 
transcript  was  incompetent  which  contained  the  report 
of  the  commissioners  showing  the  amount  of  the  assess- 
ment placed  by  them  upon  the  property.  But  the  ob- 
jection was  not  confined  to  this  or  any  other  portion  of 
such  transcript,  but  was  directed  to  the  record  as  a  whole. 
It  is  not,  and  can  not  be,  disputed  that  that  portion  con- 
taining the  ordinance  of  the  city  on  which  the  assess- 
ment is  based  was  proper  and  necessary.  The  objection 
was,  therefore,  too  broad.  Elliott's  App.  Proced.,  sec- 
tion 780. 

We  do  not  regard  the  objection  that  the  assessment 
was  laid  only  upon  a  portion  of  appellant's  land,  instead 
of  the  whole,  as  meritorious.  We  see  no  reason  why  the 
commissioners  might  not  confine  the  assessment  to  such 
portion  of  the  property  as  they  consider  specially  bene- 
fited. Besides,  as  the  appellee  is  the  owner  of  the  en- 
tire body,  it  is  diflScult  to  conceive  how  she  could  have 
been  harmed  by  not  extending  the  assessment  to  all,  in- 
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stead  of  confining  it  to  a  portion  of  the  land,  as  in  either 
case  she  has  but  to  pay  the  assessment  to  rid  herself  of 
the  incumbrance,  and  a  sale  of  a  portion  must  be  more 
bene^cial  to  her  than  a  sale  of  the  whole. 

In  conclusion,  it  may  not  be  improper  to  state  that  if 
the  questions  of  vicinity  and  special  benefits  were  not 
given  the  prominence  in  the  trial  which  the  appellant 
believed  their  importance  required,  it  was  chie^y  owing 
to  the  facts  that  the  issues  were  not  formed  with  that  end 
in  view,  and  that  no  special  instructions  were  requested 
directing  the  jury's  attention  to  this  feature  of  the  case. 
For  this  omission  the  appellant  was  as  much  to  blame  as 
the  appellee. 

Judgment  affirmed. 

LoTZ,  J.,  took  no  part  in  the  decision  of  this  cause. 

Filed  April  17. 1894. 


No.  866. 

McClelland,  Administrator,  v.  Bristow,  Adminis- 
trator. 

Decbdbnt's  Estate. — Eemoval  of  Administrator. — Change  of  Venue. — 
Where  an  application  is  made  to  remove  an  administrator,  the  party 
making  the  application  is  not  entitled  to  a  change  of  venue  from  the 
judge. 

Samb. — Administrator. —  Unlawful  Claim  for  Expenses  of  Appeal  and  In- 
terest.— An  administrator  is  not  entitled  to  interest  on  his  claim  for 
services,  nor  to  expenses  of  appeal,  during  the  pendency  of  the  ac- 
tion and  appeal,  where  the  case  is  one  to  remove  the  administrator 
and  compel  an  accounting. 

From  the  Clinton  Circuit  Court. 
J.  V.  Kent,  R.  W,  Irwin,  S.   0.  Bayless  and  C.  G. 
Guenther,  for  appellant. 
if.  Bristow  and  /.  T.  Hochman,  for  appellee. 
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Ross,  J. — ^The  facts  in  this  case  are  substantially  as 
follows: 

In  March,  1877,  the  appellee  was  duly  appointed  as 
administrator  of  the  estate  of  Williamson  Farrar,  de- 
ceased, by  the  Clinton  Circuit  Court,  and  having  quali- 
fied, proceeded  to  settle  said  estate;  that  he  received,  as 
such  administrator,  the  sum  of  $6,727.24. 

In  April,  1885,  the  appellee  filed  his  petition  asking 
to  be  allowed  to  settle  said  estate  as  insolvent.  The  ap- 
pellant, together  with  the  other  creditors,  resisted  the 
granting  of  the  petition,  charging  that  the  estate  was 
solvent,  but  that  the  appellee  had  taken  credit  in  his  re- 
ports for  a  large  sum  on  false  and  fraudulent  vouchers. 

Pending  these  proceedings,  the  court  ordered  the  ap- 
pellee to  make  and  file  a  report  showing  the  true  amounts 
received  by  him,  the  date  when,  and  from  whom,  re- 
ceived. 

In  compliance  with  this  order,  the  appellee  filed  a  re- 
port showing  the  receipts  to  be  $6^727.24,  and  the  dis- 
bursements $5,896.97,  with  insolvent  claims  amounting 
to  $658.95,  leaving  a  balance  in  his  hands,  including 
insolvent  claims,  of  $1,830.27. 

To  this  report  the  creditors,  including  appellant,  filed 
exceptions,  and  also  filed  a  petition  asking  the  removal 
of  appellee  from  said  trust. 

Upon  issues  formed,  there  was  a  trial  and  finding  by 
the  court  that  there  was  in  the  hands  of  the  appellee,  be- 
longing to  said  estate,  the  sum  of  $1,723.40,  which  he 
was  ordered  to  apply  within  thirty  days,  in  the  following  ^ 
manner,  viz:  First,  to  the  payment  of  costs  and  ex- 
penses of  administration,  and,  second,  to  the  payment 
of  claims  filed  and  allowed  against  said  estate. 

From  this  judgment  the  appellee  appealed  to  the  Su- 
preme Court,  where  the  judgment  of  the  lower  court  was 
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in  all  things  affirmed.  Bristow,  Admr.y  v.  McClelland, 
Admr.,  122  Ind.  64. 

On  the  26th  day  of  March,  1890,  after  the  opinion  of 
the  Supreme  Court  had  been  rendered,  the  appellee  filed 
his  report  as  such  administrator,  in  which  he  charged 
himself  with  the  $1,723.40,  which  the  court  found  was 
in  his  hands,  and  also  interest  thereon  from  the  date 
of  said  judgment,  amounting  to  $350.93,  making  a  total 
in  his  hands  of  $2,074.36,  and  he  credited  himself, 
among  other  charges,  as  follows:  ''For  fees  as  admin- 
istrator, $500;  for  expenses  as  such  administrator,  $250; 
for  interest  on  these  two  credits,  from  September,  1886, 
$146.38;  some  $200  or  $300  for  attorney's  fees,  and 
$32.85  for  costs  in  the  Supreme  Court,  etc." 

To  this  report  the  appellant  and  other  creditors  filed 
exceptions. 

On  July  10,  1891,  the  court  disapproved  the  report, 
and,  on  the  15th  day  of  September,  1891,  the  appellee 
filed  another  report  containing  the  above  items  with 
which  he  had  credited  himself  in  his  previous  report. 

At  this  stage  of  the  proceedings  the  appellant  filed  an 
affidavit  for  a  change  of  venue  from  the  court,  on  account 
of  bias  and  prejudice.  This  motion  was  overruled  by 
the  court,  and  this  ruling  of  the  court  is  the  first  ques- 
tion presented  on  this  appeal. 

Section  412,  R.  S.  1881,  provides  that  ''The  court,  in 
term,  or  the  judge  thereof  in  vacation,  shall  change  the 
venue  of  any  civil  action  upon  the  application  of  either 
party,  made  upon  affidavit  showing  one  or  more  of  the 
following  causes:  *  *  'Seventh.  When  either  party  shall 
make  and  file  an  affidavit  of  the  bias,  prejudice,  or  in- 
terest of  the  judge  before  whom  the  said  cause  is  pend- 
ing.'" 

The  language  of  the  statute  is  clear,  and  does  not  leave 
Vol.  9—35 
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it  optional  with  the  court  or  judge  to  grant  or  refuse  the 
application.  It  is  mandatory,  and  to  refuse  to  grant  it, 
when  properly  made,  is  reversible  error.  Brow  v.  Levy, 
3  Ind.  App.  464;  WiUer  v.  Taylor,  7  Ind.  110;  ShawY, 
Hamilton,  10  Ind.  182;  Shattuck  v.  Myers,  13  Ind.  46; 
Fisk  V.  Patriot,  etc..  Turnpike  Co.,  54  Ind.  479;  KrvJtzy. 
GriHith,  Admr.,  68  Ind.  444;  Krutz  v.  Howard,  70  Ind. 
174;  Shoemaker  v.  Smith,  74  Ind.  71;  Heshion  v.  Press- 
ley,  80  Ind.  490;  Burkett  v.  Holman,  104  Ind.  6;  Moore 
V.  Sargent,  112  Ind.  484;  Rout  v.  Ninde,  118  Ind.  123; 
Firestone  v.  Herahberger,  121  Ind.  201;  WUtfong  v. 
Schafer,  121  Ind.  264;  Bemhamerv,  State,  123  Ind.  577. 

Was  the  appellant  in  this  case  entitled  to  a  change  of 
judge?  If  the  question  was  an  open  one,  we  would  feel 
at  liberty  to  consider  and  discuss  it  at  length,  but  we 
think  the  case  of  Bowen  v.  Stewart,  Admr,,  128  Ind. 
507,  is  decisive  of  the  question  against  the  appellant. 

Counsel  very  earnestly  insist  that  under  the  ruling  in 
Scherer  v.  Ingerman,  Admr,,  110  Ind.  428,  the  motion 
should  have  been  sustained. 

Counsel  overlook  the  fact  that  no  exceptions  to  the  re- 
port filed  September  15,  1891,  were  pending  when  the 
application  was  made  and  ruled  on.  The  only  question 
pending  to  which  the  appellant  was  a  party,  was  the 
application  for  the  removal  of  the  appellee  as  adminis- 
trator. 

It  is  next  claimed  that  the  court  erred  in  allowing  the 
appellee  credit  for  the  several  sums  expended  in  the 
former  appeal  of  the  cause,  amounting  to  several  hun- 
dred dollars,  also  for  the  item  of  interest  on  claim  for 
services  and  expenses  of  appeal,  amounting  to  $146.38. 

In  this  contention,  we  think  the  appellant  is  right. 
The  expenses  incurred  by  the  former  appeal  were  not  for 
the  protection  or  benefit  of  the  estate,  but  were  prosecuted 
by  the  appellee  for  his  own  benefit,  and  to  relieve  him- 
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self  from  accounting  for  the  funds  in  his  hands  belong- 
ing to  the  estate.  That  he  did  not  settle  the  estate  and 
receive  his  allowance  for  his  services,  was  his  own  fault; 
they  had  been  allowed  by  the  court,  and  the  funds  were 
in  his  hands  to  pay  them,  and  if  not  paid,  it  was  because 
he  preferred  to  prosecute  the  appeal.  He  was  in  the. 
wrong,  as  is  shown  by  the  affirmance  of  the  former  judg- 
ment, and  he  can  not  now  profit  by  his  own  wrongful 
acts.  In  arriving  at  this  conclusion,  we  are  not  called 
upon  to  weigh  the  evidence,  but  simply  to  determine 
whether  there  is  any  evidence  to  sustain  the  finding. 

The  court,  therefore,  erred  in  allowing  the  above 
items,  for  which  reason  the  judgment  is  reversed,  with 
instructions  to  grant  a  new  trial. 

filed  Nov.  2, 1893;  petition  for  a  rehearing  ovemiled  April  6, 1894. 


No.  718. 
Beksch  V,  Farnsworth. 


JuBTicx  OP  THE  PsACB. — Amendment  of  Complaint  so  as  to  OivetJie  Just- 
ice Jurisdiction,'— Cases  Distinguished. — A  plaintiff  in  an  action  before 
a  justice  of  the  peace  may,  by  leave  of  the  court,  amend  his  complaint 
so  as  to  bring  the  amount  within  the  justice's  jurisdiction.  Expkart 
V.  Brennemen^  25  Ind.  152,  Qoodtoine  v.  Bamett^  2  Ind.  App.  16,  and 
Caffrey  v.  Ihidgeon,  38  Ind.  512,  distinguished. 

EviDBNCX. — Documents. —  Admissibility, — Appellate  Court  Practice.— 
Question,  How  Presented. — Before  the  appellate  tribunal  can  pass 
upon  the  admissibility  of  documentary  evidence,  such  evidence  must 
be  brought  before  such  tribunal ;  nor  can  the  statement  of  counsel, 
made  to  the  court  at  the  time  of  offering  the  evidence,  supply  the 
lack  of  the  papers  themselves. 

Opinion  on  petition  for  rehearing  by  Gavin,  J. 

From  the  Lake  Circuit  Court. 
P.  Crumpacker,  for  appellant. 

E.  A.  Rosenthal y  C.  H.  Warden,  J.  Morris,  G.  W,  Gal- 
vin  and  W,  A.  Reading,  for  appellee. 
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Gavin,  C.  J. — Appellee  brought  suit  in  replevin  be- 
fore a  justice  of  the  peace. 

In  his  complaint  he  alleged  the  value  of  the  property 
to  be  $200,  and  claimed  $50  damages  in  addition,  mak- 
ing the  entire  amount  involved,  therefore,  $250,  which 
was  conceded  to  be  in  excess  of  the  amount  over  which 
a  justice  has  jurisdiction. 

Before  the  trial  in  the  justice's  court,  appellee,  by  leave 
of  court,  amended  his  complaint  so  as  to  omit  the  claim 
for  damages  and  bring  the  amount  within  the  justice's 
jurisdiction.  In  this  there  was  no  error.  It  accords 
with  the  liberal  spirit  of  our  code  to  permit  such  an 
amendment  rather  than  to  dismiss  the  cause  and  require 
the  plaintiff  to  refile  his  complaint. 

By  this  amendment  the  character  of  the  action  was  in 
no  manner  changed,  but  the  amount  in  controversy 
simply  reduced.  The  action  of  the  court  is  in  harmony 
with  the  decisions  of  our  Supreme  Court  in  Brown  v. 
Lewis,  10  Ind.  232,  and  Harvey  v.  Ferguson,  10  Ind.  393. 

We  do  not  believe  these  cases  were  overruled  by  the 
case  of  Kiphart  v.  BrennemeUy  25  Ind.  152,  where  the 
court  held  that  after  a  complaint  had  been  filed  before 
the  justice  as  a  complaint  in  ejectment,  the  cause  tried 
and  appealed  to  the  circuit  court,  the  plaintiff  could  not 
then  claim  the  right  to  amend  his  complaint  so  as  to 
make  it  for  forcible  entry  and  detainer,  and  thus  bring  it 
within  the  jurisdiction  of  the  justice. 

Here  the  amendment  was  made  in  the  justice's  court, 
and  not  after  the  cause  had  passed  from  that  court,  as  in 
the  Kiphart  case. 

The  only  reason  presented  for  a  new  trial  is:  ''Error 
of  law  occurring  at  the  trial,  and  excepted  to  by  said  de- 
fendants, in  this:  That  the  court  refused  to  permit  the 
defendants,  and  each  of  them,  to  introduce  in  evidence 
the  papers,  proceedings,  and  judgment  in  the  case  of 
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Beusch  V.  Farnsworth,  and  to  prove  in  connection  there- 
with in  response  to  proper  questions,  that  the  plaintiff 
herein  had  actually  litigated  with  the  defendant  Bensch 
in  said  action  as  to  the  title  and  possession  of  the  identi- 
cal property  in  suit." 

The  bill  of  exceptions  does  not  purport  to  contain  all 
the  evidence,  but  simply  a  part  thereof,  it  being  the  aim 
of  the  parties  to  present  the  question  under  section  630, 
R.  S.  1881. 

For  this  purpose,  it  is  not  necessary  that  all  the  evi- 
dence should  be  in  the  record,  but  it  is  necessary  that 
"the  evidence  given  or  proposed  touching  the  point  in 
question  should  have  been  set  out  in  the  bill  of  excep- 
tions.''   Indiana,  etc,  R,W,  Co.  v.  Adams,  112  Ind.  302. 

While  this  statute  authorizes  a  party  to  bring  a  ques- 
tion before  this  court  upon  a  part  of  the  record  only,  it 
is,  nevertheless,  incumbent  upon  him  to  bring  before 
this  court,  in  proper  manner,  all  that  is  necessary  to  make 
it  aflBrmatively  appear  that  there  was  error  in  the  action 
of  the  court  below.  Indiana,  etc.,  R.  W.  Co.  v.  Adams, 
supra;  Starry  v.  Winning,  7  Ind.  311. 

In  Shugart  v.  Miles,  125  Ind.  445,  where  the  question 
was  presented  in  the  same  manner  as  here,  it  is  said  that 
the  record  must  be  so  made  up  as  to  "make  it  affirma- 
tively appear  that  the  rulings  were  harmful  to  appel- 
lant.'' 

Any  question  of  error  in  the  action  of  the  court  in  ex- 
eluding  the  evidence  offered,  manifestly  hinges  upon  the 
contents  of  the  papers  and  records  excluded.  Without 
a  knowledge  of  their  contents  this  court  can  not  deter- 
mine their  materiality  and  competency,  nor  the  material- 
ity and  competency  of  the  oral  evidence  offered  in  con- 
nection with  them.  These  documents  and  records  have 
not  been  brought  before  us  by  the  bill  of  exceptions. 

The  statements  of  counsel  made  to  the  court  at  the 


550        APPELLATE  COURT  OF  INDIANA, 

Benflch  v.  Famsworth. 

time  of  offering  the  evidence  can  not  supply  the  lack  oi 
the  papers  themselves.  A  statement  of  what  it  is  ex- 
pected to  prove  by  a  witness  on  the  stand  is,  of  course,  a 
sufficient  offer,  but  this  rule  does  not  hold  good  as  to 
documentary  evidence. 

The  trial  court  inspects  and  determines  the  admissi- 
bility of  documentary  evidence,  from  the  contents  of  tlie 
papers,  which  speak  for  themselves.  Govid  v.  Weed,  12 
Wend.  12;  Scrippa  v.  Reilly,  38  Mich.  10. 

The  rule  that  the  documentary  evidence  offered  must 
be  brought  before  us,  in  order  to  render  any  question  as 
to  its  exclusion  available,  is  not  a  new  one,  and  is  di- 
rectly supported  by  authority. 

"Where  a  document  is  offered  and  excluded,  it  must  be 
brought  into  the  record  in  order  that  the  court,  on  ap- 
peal, may  determine  its  competency.''  Elliott's  App. 
Proced.,  section  748;  Williayns  v.  Stote,  127  Ind.  471; 
Nudd  V.  Holloway,  43  Ind.  366. 

Some  questions  of  practice  have  been  presented  which 
it  is  unnecessary  that  we  should  consider  or  determine 
in  view  of  the  conclusion  reached  above. 

The  judgment  is  affirmed,  with  costs. 

Filed  Sept.  21, 1893. 

On  Petition  for  a  Rehearing. 

Gavin,  J. — The  appellant  has  filed  a  petition  for  re- 
hearing, in  which  it  is  argued  that  the  error  of  the  court 
below  consisted  in  sustaining  the  objection  to  a  single 
question  asked  of  a  witness  on  the  stand,  to  show  that  in 
the  former  suit  appellee  asserted  and  litigated  his  claim  to 
the  property,  and  that  to  make  this  parol  evidence  ad- 
missible the  documentary  evidence  was  unnecessary. 

A  reference  to  the  record  and  to  the  grounds  for  new 
trial,  as  set  out  in  the  original  opinion,  will  show  that 
this  ruling  was  not  assailed  in  the  motion  for  new  trial. 
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except  as  an  incident  to,  and  in  connection  with,  the  of- 
fer to  introduce  the  record  and  documentary  evidence, 
without  which  the  oral  evidence  referred  to  would  have 
been  valueless. 

It  has  been  further  very  earnestly  argued  by  other 
counsel,  that  this  court  erred  in  holding  that  the  com- 
plaint in  this  case  was  amendable  in  the  justice's  court. 
Stress  is  laid  upon  the  language  used  in  Kiphari  v.  Bren- 
nemen,  25  Ind.  152,  and  it  is  urgently  insisted  that  there 
is  no  foundation  for  the  distinction  made  in  the  original 
opinion  between  that  case  and  the  cases  in  10th  Indiana. 

A  further  consideration  of  the  case  convinces  us  that 
the  proposition  that  the  amendment  was  properly  al- 
lowed is  supported  both  by  sound  reason  and  good  au- 
thority. 

In  Converse  v.  Damariacotta  Bank,  15  Me.  431,  this 
practice  was  approved.  The  court  says:  ''As  the  writ 
originally  stood  it  would  not  justify  the  service,  but  by 
amending  so  as  to  reduce  the  ad  damnum  below  $100, 
the  service  might  be  justified,  and  we  are  of  opinion  the 
judge  might  allow  that  amendment." 

In  Hart  v.  Waitt,  3  Allen,  532,  the  precise  question 
here  presented  is  decided  in  harmony  with  our  own  hold- 
ing, after  quite  a  full  consideration  and  discussion.  In 
that  State,  also,  is  made  the  very  same  distinction  upon 
which  we  have  relied,  that  which  permits  the  amend- 
ment to  be  made  in  the  justice's  court,  but  does  not  au- 
thorize it  to  be  made  on  appeal,  after  a  trial  upon  a  com- 
plaint which  was,  by  reason  of  the  amount  involved,  be- 
yond the  jurisdiction  of  the  justice.  Ladd  v.  Kimball, 
12  Gray,  139;  McQuade  v.  O'Neil,  15  Gray,  52. 

It  is  true  that  in  several  of  the  cases  relied  on  by  coun- 
sel, 6.  g.,  Kiphart  v.  Brennemen,  supra;  Goodwine  v.  Bar- 
nett,  2  Ind.  App.  16;  Caifrey  v.  Dudgeon,  38  Ind.  512, 
there  are  some  very  strong  expressions  as  to  the  entire 
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nullity  of  the  proceedings  before  the  justice.  The  rea- 
soning in  these  cases,  however,  must  be  limited  to  the 
propositions  under  actual  consideration.  The  first  two 
cases  named  are,  in  our  judgment,  readily  and  clearly 
distinguishable  because  of  the  amendments  being  pro- 
posed, not  in  the  original  trial  court,  but  in  the  circuit 
court  on  appeal.  In  the  latter  case  there  was  no  attempt 
at  amendment,  but  the  court  holds  void  and  unenforce- 
able a  bond  executed  by  the  plaintiff  in  a  replevin  suit 
commenced  before  a  justice  where  the  value  of  the  prop- 
erty was  beyond  the  amount  of  his  jurisdiction.  Whether 
the  precise  question  in  issue  was  there  rightly  decided, 
we  are  not  called  upon  to  determine,  although  it  is  op- 
posed to  the  reasoning  and  to  some  of  the  authorities 
cited  in  Sammons  v.  NewmaUy  27  Ind.  508;  Harbaughy. 
Albertson,  102  Ind.  69,  and  Robertson  v.  Smith,  129  Ind. 
422,  and,  also,  Fahnestock  v.  Gilham,  77  111.  637,  which 
cases  are,  however,  in  their  facts  plainly  distinguishable 
from  Caifrey  v.  Dudgeon. 

Be  this  as  it  may,  we  are  not  disposed  to  extend  the 
principle  announced  in  that  case  to  this,  but  are  satisfied 
to  follow  as  to  the  case  at  bar  the  earlier  decisions  of  our 
Supreme  Court,  sustained,  as  they  are,  by  those  of  Maine 
and  Massachusetts. 

We  may  add  that  the  proposition  that  the  claim  for 
damages  took  the  case  out  of  the  jurisdiction  of  the  just- 
ice,  has  been  practically  conceded  by  counsel,  and  was  not 
decided  by  us. 

Upon  this  question  there  is  possibly  room  for  two 
opinions.  Middleton  v.  Harris,  6  Blackf .  397;  Deam  v. 
Dawson,  62  Ind.  22;  State,  ex  rel,  v.  Forry,  64  Ind.  260, 
which  was,  to  a  considerable  extent,  modified  in  Gru- 
baugk  V.  Jones,  Admr,,  78  Ind.  350,  Fawkner  v.  Bad-en, 
89  Ind.  587. 

The  petition  for  rehearing  is,  accordingly,  overruled. 

Filed  April  20,  1894. 
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No.  1,173. 

Davis  &  Rankin  Building  and  Manufacturing  Com- 
pany V.  Hillsboro  Creamery  Company. 

Appeal. — Motion  to  Dismiss, — Final  Decision, — Parties, — Where  a 
complaint  is  filed,  and  no  summons  is  issued,  but  one  of  the  parties 
defendant  appears  and  demurs  to  the  complaint,  and  the  demur- 
rer is  sustained,  from  which  decision  an  appeal  is  taken,  the  appeal 
can  not  be  dismissed  on  the  ground  that  the  decision  was  not  final 
and  that  the  case  is  still  pending  in  the  trial  court.  The  mere  fact 
that  the  names  of  persons  were  inserted  in  a  complaint,  does  not 
make  them  parties  to  the  action. 

From  the  Fountain  Circuit  Court. 

C.  M,  McCabe  and  /.  Bingham^  for  appellant. 

L,  Nebeker  and  D,  W.  Simras,  for  appellee. 

Per  Curiam. — In  the  court  below,  appellant,  on  the 
5th  day  of  September,  1892,  filed  a  complaint  against 
appellee  and  forty-nine  individuals.  No  summons,  so 
far  as  the  record  discloses,  was  issued. 

The  statute  provides  that  *'the  action  "shall  be  deemed 
to  be  commenced  from  the  time  of  issuing  the  summons. " 
Section  316,  R.  S.  1894. 

The  appellee  appeared  and  filed  a  demurrer  to  the  com- 
plaint, which  was  sustained,  and,  appellant  refusing  to 
plead  further,  judgment  was  rendered  against  it,  from 
which  this  appeal  is  prosecuted.  There  was  no  appear- 
ance by  any  of  said  individuals,  and  no  steps  have  ever 
been  taken  against  them,  except  to  include  their  names 
in  the  complaint. 

On  the  authority  of  Champ  v.  Kendrich,  180  Ind.  545, 
appellee  moves  to  dismiss  the  appeal,  because  such  judg- 
ment was  not  a  final  judgment. 

If  any  of  the  individuals  named  were  parties  to  the 
action,  there  could  be  no  appeal  so  long  as  the  case  was 
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pending  against  them  in  the  court  below,  but  the  in- 
firmity of  this  motion  is  that  it  does  not  appear  that  any 
action  has  ever  been  commenced  against  sisiid  individuals. 
Tlie  mere'  fact  that  their  names  were  inserted  in  the  com- 
plaint does  not  make  them  parties  to  the  action. 

The  motion  to  dismiss  the  appeal  is,  therefore,  oye^ 
ruled.  ^ 

Filed  April  25, 1804. 


No.  1,182. 
The  State  v,  Dillon. 


EviDBNCE. — Where  the  evidence  is  not  in  the  record,  and  there  is 
nothing  to  show  whether  or  not  the  instructions  are  applicable  or 
relevant  to  the  evidence,  the  case  will  not  be  reversed  on  the  in- 
structions, if,  under  any  supposable  case,  the  instructions  might 
have  been  proper. 

From  the  Rush  Circuit  Court. 
A.  G.  Smith,  Attorney-General,  F.  W.  Cady  and  D. 
L.  Cady,  for  State. 

Reinhard,  J. — ^The  appellee  was  indicted,  tried,  and 
acquitted  for  obstructing  a  highway. 

The  State  appeals  under  section  1915,  R.  S.  1894. 

The  questions  attempted  to  be  presented  arise  upon 
instructions  given  and  refused.  The  evidence  is  not  in 
the  record,  nor  is  there  any  statement  in  the  bill  of  ex- 
ceptions showing  whether  or  not  the  instructions  were 
applicable  or  relevant  to  the  evidence. 

If,  under  any  supposable  case,  the  ruling  might  have 
been  proper,  no  error  can  be  predicated  thereon.  We 
have  examined  the  instructions,  and  can  not  say  that, 
under  the  rule  stated,  any  error  was  committed.    For 
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aught  that  appears,  there  may  not  have  been  a  syllable 
of  testimony  warranting  a  conviction.  See  State  v.  Kern, 
127  Ind.  465. 

Judgment  affirmed. 

Gavin,  J.,  did  not  participate  in  this  decision. 

Filed  April  4, 1894. 


No.  1,143. 

Lincoln  v,  Ragsdale. 


Pleading. — Complaint. — False  Bepreaentationa, — Cattse  of  Action, — In 
an  action  for  damages  arising  from  false  representations,  it  mast  be 
made  to  appear  in  the  complaint  that  the  plaintiff  was  misled  there- 
by, and  that  the  representations  which  are  charged  to  have  been 
false  were  made  for  the  purpose  of  deceiving  or  defrauding  the  plain- 
tiff, else  he  has  no  cause  of  action. 

From  the  Lawrence  Circuit  Court. 

J.  Giles,  for  appellant. 

G.  0.  laenminger,  for  appellee. 

Ross,  J. — ^This  cause  is  before  this  court  for  the  sec- 
ond time,  having  been  reversed  on  the  former  appeal,  for 
error  in  overruling  the  demurrer  to  the  complaint,  iiw- 
coln  V.  Ragsdale,  7  Ind.  App.  354. 

The  cause  was  remanded  to  the  court  below,  and,  on 
the  20th  day  of  September,  1892,  the  record  shows  the 
appellee  filed  his  amended  complaint. 

The  order-book  entry,  copied  into  the  record  immedi- 
ately preceding  the  complaint,  reads  as  follows:  "Come 
the  parties  herein,  by  counsel,  and  the  plaintiff  files  an 
amended  complaint,  which  amended  complaint  is  in  the 
words  and  figures  following,  to  wit:"  Following  this 
entry  there  is  copied  into  the  record  a  complaint  con- 
sisting of  three  paragraphs. 
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To  the  first  and  second  paragraphs,  the  appellant  de- 
murred. The  demurrers  were  overruled,  and  exceptions 
saved. 

The  first  three  errors  assigned  in  this  court  question . 
the  sufficiency  of  the  complaint,  the  first  being  an  as- 
signment.that  the  complaint  does  not  state  facts  sufficient, 
while  the  second  and  third  are  based  upon  the  rulings 
of  the  court  in  overruling  the  demurrers  to  the  first  and 
second  paragraphs. 

Under  the  first  error  assigned,  the  complaint  must  be 
considered  as  an  entirety,  and  if  either  paragraph  thereof 
is  sufficient,  the  assignment  must  fail.  Thatcher  v. 
Thirney,  7  Ind.  App.  667,  and  cases  cited. 

The  first  paragraph  of  the  complaint,  as  we  find  it  in 
the  record,  is  the  original  complaint,  without  any  amend- 
ment or  change  from  what  it  was  when  held  to  be  insuf- 
ficient, by  this  court,  on  the  former  appeal.  This  court 
having  passed  upon  the  sufficiency  of  that  paragraph, 
and  held  it  bad,  that  ruling  will  not  now  be  reviewed.  The 
court,  therefore,  erred  in  overruling  the  demurrer  to  the 
first  paragraph  of  the  complaint. 

The  second  paragraph  is,  in  substance,  the  same  as 
the  first,  except  that  the  appellee,  instead  of  alleging 
simply  that  the  appellant  made  certain  representations 
"at  the  time  of  the  making  of  the  agreement"  of  pur- 
chase concerning  the  qualifications  of  the  "jack"  sold, 
alleges  that  the  appellant  warranted  and  represented  to 
him  "that  said  jack  was  good  for  breeding  purposes,'* 
and  "was  a  ready  coverer  and  a  sure  foal  getter,  and 
that  said  warranty  and  representations  so  made"  induced 
appellee  to  purchase  said  jack. 

It  is  also  alleged  that  the  representations  were  false, 
as  appellant  well  knew,  and  that  the  jack  was  not  a 
ready  coverer  and  a  sure  foal  getter. 
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It  is  not  alleged,  however,  that  the  appellee  was  igno- 
rant of  the  falsity  of  these  representations,  but,  on  the 
contrary,  it  is  specifically  alleged  in  this  paragraph  that 
plaintiff  (appellee)  ''well  knew  them  to  be  so  at  the  time 
of  the  making  thereof." 

We  can  not  construe  this  paragraph  as  counting  upon 
a  breach  of  warranty,  but,  on  the  contrary,  it  was  evi- 
dently intended  as  an  action  to  recover  on  account  of  the 
alleged  fraudulent  representations  of  the  appellant. 

Representations  which  are  false,  and  made  for  the 
purpose  of  deceiving,  can  not  be  made  the  basis  of  an 
action  for  damages,  except  they  have  misled  one  to  his 
injury.  However  false  the  representations  made  by  the 
appellant,  if  known  by  appellee  to  be  false,  he  was  not 
misled  thereby.  Unless  the  representations  were  false, 
and  either  their  falsity  known  to  appellant  at  the  time 
of  making,  or  so  recklessly  made  as  to  evince  a  disregard 
of  their  effect  upon  appellee,  and  unless  their  falsity  was 
unknown  to  the  appellee,  whereby  he  was  misled,  he  has 
no  cause  of  action. 

The  fourth  error  assigned  is  that  ''the  court  erred  in 
overruling  the  demurrer  to  the  third  paragraph  of  the 
plaintiff's  complaint." 

The  record  does  not  contain  a  demurrer  to  the  third 
paragraph  of  the  complaint,  or  any  ruling  thereon,  hence 
the  suflBciency  of  this  paragraph  can  be  considered  only 
under  the  first  error  assigned. 

The  third  paragraph  is  also  defective,  in  that  it  con- 
tains no  allegation  that  the  appellee  was  ignorant  of  the 
falsity  of  the  representations  made.  Neither  does  it 
contain  an  allegation  that  the  representations  which  are 
charged  to  have  been  false  were  made  with  the  intention 
or  for  the  purpose  of  deceiving  or  defrauding  the  appel- 
lee. 
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Neither  paragraph  of  the  complaint  states  facts  suf- 
ficient to  constitute  a  cause  of  action. 

Judgment  reversed,  with  instructions  to  the  court  be- 
low to  grant  appellee  leave  to  amend  his  complaint. 

Filed  April  6,  1894. 


No.  1,120. 

Williams  v,  Frybargeb  kt  al. 

Pleading.  —  Complaint,  —  Exhibit.  —  Deed.  —  Extraneous  CotUfad.— 
ViThere  a  complaint  is  not  predicated  on  a  breach  of  a  covenant  in  a 
deed  of  conveyance,  but  is  for  a  breach  of  an  extraneous  contract 
made  by  defendant  to  give  immediate  possession,  no  copy  of  the 
deed  need  be  filed  with,  or  incorporated  in,  the  complaint. 

Conveyance. — Deed. — Tenant. — Agreement  to  Give  Possession.— Waiver. 
— Damages. — It  is  presumed,  when  the  deed  of  conveyance  contains 
no  stipulation  to  the  contrary,  that  the  grantee  accepts  a  tenant  in 
possession  as  his  own,  and  through  such  tenant  is  in  possession ;  bat 
where  the  grantor  agrees  to  give  the  grantees  immediate  possession 
under  and  through  an  arrangement  between  himself  and  the  ten- 
ant, whereby  the  tenant  was  to  vacate,  it  can  not  be  said  that  the 
grantees  accepted  the  tenant  as  their  own,  and  waived  the  right  of 
possession ;  and  the  grantor  is  liable  to  the  grantees  for  all  sums 
necessarily  expended  by  them  in  obtaining  possession. 

From  the  Madison  Circuit  Court. 

M,  A,  Chipman  and  F.  A,  Walker,  for  appellant. 
F.  L.  Littleton  and  D,  L.  Bishopp,  for  appellees. 

Ross,  J. — ^The  appellees,  who  are  husband  and  wife, 
sued  the  appellant,  alleging,  in  substance,  that  they 
purchased  of  him  certain  real  estate  in  Morgan  county, 
Indiana,  which  was  conveyed  by  appellant  to  the  appel- 
lee, Hannah  P.  Frybarger,  by  warranty  deed;  that  at 
the  time  of  the  purchase  the  real  estate  was  in  the  posses- 
sion of  a  tenant,  but  that  the  appellant,  to  induce  the 
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appellee  to  make  the  purchase,  represented  that  he  had 
made  an  agreement  with  the  tenant  whereby  he  could 
give  appellees  immediate  and  peaceable  possession,  that 
these  representations  were  false,  that  appellant  had  made 
no  such  agreement,  and  that  he  knew  the  representa- 
tions were  false;  that  appellees  relied  upon  the  repre- 
sentations that  appellant  would  give  them  immediate 
possession,  and  purchased  the  property. 

It  is  then  alleged  that  they  failed  to  get  possession, 
and  by  reason  thereof  were  put  to  great  expense,  etc. 

The  complaint  is  in  two  paragraphs,  to  each  of  which 
a  demurrer  was  filed  and  overruled. 

The  appellant  then  filed  an  answer  in  two  paragraphs, 
the  first  being  a  general  denial,  and  the  second,  in  sub- 
stance, that  at  the  time  of  the  execution  of  the  deed  the 
appellees  were  well  informed  and  knew  that  the  real  es- 
tate conveyed  was  in  the  possession  of  a  tenant,  and  that 
the  appellee  Hannah  P.  Frybarger  accepted  the  deed 
with  the  existing  tenancy,  and  with  the  distinct  under- 
standing and  agreement  that  they  would  themseves  un- 
dertake getting  possession,  and  released  appellant  from 
any  and  all  covenants  in  his  deed  for  possession  there- 
under. 

To  the  second  paragraph  of  answer,  the  appellees  re- 
plied by  general  denial. 

The  cause  was  submitted  to  the  court  for  trial,  and  a 
finding  for  the  appellees  in  the  sum  of  $230,  a  motion 
for  a  new  trial  filed  by  appellant  and  overruled  by  the 
court,  and  judgment  rendered  for  appellees  on  the  find- 
ing. 

Three  errors  are  assigned  on  this  appeal,  namely: 

First.  That  the  court  erred  in  overruling  the  demur- 
rer to  the  first  paragraph  of  the  complaint. 

Second.  That  the  court  erred  in  overruling  the  de- 
murrer to  the  second  paragraph  of  the  complaint. 
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Thirdt  That  the  court  erred  in  overruling  the  motion 
for  a  new  trial. 

The  appellant  insists  that  neither  paragraph  of  the 
complaint  is  sufficient,  for  the  reason  that  a  copy  of  the 
deed,  for  a  breach  of  the  covenants  of  which  a  recovery 
is  sought,  is  not  filed  with  the  complaint. 

In  actions  based  upon  a  written  instrument,  the  rule 
is  that  it  must  either  be  filed  as  an  exhibit  to  the  com- 
plaint or  made  part  of  it  by  incorporation.  Camphdlv. 
Routt,  Admr,,  42  Ind.  410;  Brown  v.  State,  exrel.,ii 
Ind.  222;  Overly  v.  Tipton,  Admr.,  68  Ind.  410;  Wad- 
kins  V.  Hill,  106  Ind.  543;  Old  v.  Mohler,  122  Ind.  594. 

If  this  complaint  is  to  be  construed  as  an  action  to 
recover  for  a  breach  of  the  covenants  in  the  deed  of  con- 
veyance, appellant's  contention  must  prevail,  because 
no  copy  of  the  deed  is  filed  with,  or  incorporated  in,  the 
complaint. 

Again,  appellant  insists  that  the  facts  alleged  show 
that  the  appellee  knew  of  the  tenancy  and  the  right  of 
possession  in  the  tenant,  and,  therefore,  they  purchased 
subject  thereto.  In  support  of  this  contention,  the  case 
of  Kellum  v.  Berkshire  Life  Ins.  Co.,  101  Ind.  455,  is 
cited. 

With  the  exception  of  the  allegations  in  the  complaint 
under  consideration,  that  at  the  time  of  the  purchase  the 
appellant,  to  induce  the  appellees  to  make  the  purchase, 
represented  that  he  had  made  an  agreement  with  the 
tenant  in  possession,  whereby  appellant  could  give  appel- 
lees immediate  and  peaceable  possession;  that  these  rep- 
resentations were  false,  and  known  by  appellant  to  be 
false  when  he  made  them,  but  that  appellees,  relying 
upon  the  verity  thereof,  made  the  purchase,  the  facts  in 
that  case  and  this  one  are  very  similar. 

In  that  case  the  court  says:  '*At  the  common  law, 
after  attornment,  the  occupancy  of  the  tenant  could  not 
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be  deemed  a  breach  of  any  covenAt  in  the  deed.  The 
reason  is  obvious.  The  tenant  was  thereafter  i^he  tenant 
of  the  purchaser.  In  contemplation  o^Jiaw  the  tenant 
received  his  possession  from  such  purchaser,  and  at  the 
expiration  of  his  term  was  bound  to'surrender  it  to  him. 
The  statute  now  accomplishes  the  same  purpose;  it  trans- 
fers the  possession.  It  enables  the  purchaser  to  collect 
the  rent,  to  enforce  all  other  obligations  of  the  tenant, 
and  compels  him,  at  the  expiration  of  his  term,  to  yield 
the  possession  to  the  purchaser.  It  establishes  the  rela- 
tion of  landlord  and  tenant  between  the  parties,  and  en- 
titles the  purchaser  to  all  the  remedies  applicable  to  such 
relation.  This  being  true,  it  must  follow  that  the  mere 
occupancy  of  the  vendor's  tenants  can  not  operate  as  a 
breach  of  the  covenants  of  the  deed.  This  has  been  so 
ruled.  In  Lindley  v.  Dalcin^  13  Ind.  388,  it  was  held 
that  the  occupancy  of  a  tenant,  'where  the  fact,  and  the 
title  of  the  tenant  are  known  at  the  time  to  the  purchaser, 
is  not  a  breach  of  the  covenant  of  right  of  possession; 
and  that,  if  no  special  contract  is  made,  the  occupant 
becomes  tenant  to  the  purchaser.'  The  same  was  held 
in  Page  v.  Lashley,  15  Ind.  152." 

The  complaint,  however,  is  not  predicated  upon  a 
breach  of  any  covenant  in  the  deed  of  conveyance,  but 
is  for  a  breach  of  the  extraneous  contract  made  by  ap- 
pellant to  give  appellees  immediate  possession.  The 
only  insistence  of  appellant  relative  to  the  sufficiency  of 
the  facts  alleged  to  constitute  a  cause  of  action,  is  that 
the  appellees  being  cognizant  of  the  tenancy,  and  the , 
extent  thereof,  at  the  time  of  purchasing,  there  was  no 
breach  of  the  covenants  in  the  deed,  hence  the  demurrers 
should  have  been  sustained. 

As  heretofore  stated,  if  the  contention  of  counsel  for 
appellant,  as  to  the  theory  of  the  complaint,  is  correct, 
Vol.  9—36 
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their  reasoning  must  prevail,  but  they  mistake  the  theory, 
and  base  their  reasoning  upon  a  state  of  facts  taken  from 
the  complaint  and  answer  jointly,  and  not  upon  the 
facts  alleged  in  the  complaint  alone.  No  question  has 
been  urged  against  the  sufficiency  of  the  complaint  upon 
any  other  theory,  and  we  need  not  consider  its  sufficiency 
upon  any  other. 

It  is  next  urged  that  the  court  erred  in  overruling  the 
motion  for  a  new  trial,  for  the  reason  that  the  evidence 
discloses  that  the  alleged  agreement  to  give  immediate 
possession  was  made  prior  to  the  deed  of  conveyance, 
hence  was  merged  in  the  latter. 

It  is  a  well  settled  proposition  of  law  that  all  prior 
negotiations  or  contracts  are  merged  in  the  subsequent 
contract  or  deed  between  the  same  parties,  embracing 
the  same  subject-matter;  that  parol  agreements  relative 
to  the  sale  of  lands  are  presumed  to  be  merged  in  the 
deed.  Chapman  v.  Long,  10  Ind.  465;  Turner  v.  Cooly 
23  Ind.  56;  Coleman  v.  Hart,  25  Ind.  256. 

By  this,  it  is  not  understood  that  an  agreement,  sep- 
arate and  distinct  from  the  covenants  of  the  deed,  may 
not  be  entered  into  and  enforced.  A  grantor,  by  his 
covenants  of  warranty,  agrees  to  give  the  grantee  posses- 
sion of  the  premises  conveyed,  and  although  by  the  deed 
of  conveyance,  the  occupying  tenant  becomes  the  tenant 
of  the  grantee,  under  section  7095,  R.  S.  1894,  the  par- 
ties to  the  conveyance  may,  by  contract,  provide  other- 
wise. The  presumption,  when  the  deed  of  conveyance 
contains  no  stipulation  to  the  contrary,  is  that  the 
grantee  accepts  the  tenant  as  his  own,  and  through  such 
tenant  is  in  possession. 

The  facts  alleged,  and  which  there  is  evidence  to  sup- 
port, are  that  the  appellant  agreed  to  give  the  appellees 
immediate  possession  under  and  through  an  arrange- 
ment between  himself  and  the  tenant,  whereby  the  ten- 
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ant  was  to  vacate,  aad  that  relying  upon  this  agreement 
appellees  purchased  the  property.  Under  such  a  state- 
menty  it  can  not  be  said  that  they  accepted  the  tenant  as 
their  own,  and  waived  the  right  of  possession. 

The  contention  of  appellant,  that  the  court  erred  in 
permitting  the  appellee  Harry  A.  Frybarger  to  testify  as 
to  what  amount  he  was  compelled  to  expend  to  get  pos- 
session«  can  not  be  sustained.  The  appellant  was  liable 
to  the  appellee  for  all  sums  necessarily  expended  by 
them  in  getting  possession,  when  he  failed  to  put  them 
in  possession.  * 

We  find  no  reversible  error  in  the  record. 

Judgment  affirmed. 

FUed  April  24, 1894. 


No.  1,321. 

Jbfpribs  V.  Myers  et  al. 

Mbchanic's  lavs.— Public  Schoolhouse,— Not  Subject  to, —  School 
Township. — A  mechanic's  lien  can  not  be  acquired  or  enforced 
either  for  work  done  oi  materials  furnished  in  the  erection  of  a  pub- 
lic schoolhoase,  school  corporations  not  being  subject  to  the  per- 
sonal liability  provided  for  in  section  7262,  R.  S.  1894. 

From  the  Delaware  Circuit  Court. 

W.  S.  Divert  and  E.  B.  McMahan,  for  appellant. 

/.  W.  Lovett  and  S.  M.  Keltner,  for  appellees. 

Davis,  C.  J. — In  the  view  we  take  of  the  case,  the  only 
question  necessary  for  this  court  to  consider  is  whether 
the  trial  court  erred  in  its  conclusions  of  law  on  the  spe- . 
cial  finding  of  facts. 

The  finding  discloses  that  said  Myers  entered  into  a 
contract,  in  December,  1889,  with  the  school  city  of 
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Anderson,  to  build  a  schoolhouse  in  said  city;  that  said 
Myers  entered  into  a  contract  with  appellant  to  perform 
the  labor  of  laying  the  brick  in  said  school  building; 
that  appellant  performed  said  work,  for  which  there  re- 
mained due  him,  on  October  1,  1890,  $1,410  33,  which 
is  unpaid;  that  on  said  day  said  school  city  was  indebted 
to  said  Myers  on  said  contract  in  the  sum  of  $8,584,  of 
which  it  yet  owes  $2,925.80;  that  on  October  1,  1890, 
appellant  gave  notice  to  the  school  city  of  Anderson,  in 
writing,  particularly  setting  forth  his  claim  for  labor  and 
material  in  the  erection  of  said  •building,  and  showing 
,  the  amount  unpaid,  to  wit,  $1,410.33,  and  that  he  would 
look  to  said  school  city  of  Anderson  for  the  payment  of 
the  same,  to  the  amount  of  money  then  in  the  hands  of 
said  school  city  due  said  Myers  on  his  said  contract,  or 
which  might  thereafter  become  due  said  Myers  on  his 
said  contract. 

As  a  conclusion  of  law,  the  court  found  that  appellant 
was  not  entitled  to  recover  anything  against  either  said 
Myers  or  said  school  city. 

Appellee  Myers  has  not  filed  any  brief  in  this  court, 
and  we  are  not  advised  on  what  ground  the  decision  in 
his  favor  was  based.  The  finding  clearly  shows  that  he 
is  indebted  to  appellant  for  work  performed  in  the  erec- 
tion of  said  building,  in  the  sum  of  $1,410.33,  and  no 
reason  has  been  suggested  why  judgment  should  not  be 
rendered  against  him  for  that  amount. 

It  is  sought  to  maintain  the  action  against  the  school 

city  of  Anderson  under  section  1696,  Elliott's  Supp.; 

section  7262,  R.  S.  1894.     This  section  is  a  reSnactrment 

of  section  5295,  R.  S.  1881.     See  section  649,  Davis'  R. 

,  S.  1876,  volume  2. 

In  Secrist  v.  Board,  etc.,  100  Ind.  59,  the  Supreme 
Court  said:  "We  think  it  was  the  intention  of  the  Leg- 
islature  in  these  sections  to  create  a   personal  liability 
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in  favor  of  those  only  to  whom  a  lien  was  given,  and 
that  as  there  can  be  no  lien'  upon  a  county  building  for 
materials  furnished,  so,  also,  there  can  be  no  personal 
liability  established  against  a  county  in  favor  of  a  party 
who  has  furnished  materials  to  a  contractor  for  a  public 
building  of  the  county." 

In  Fatout  v.  Board,  etc,  102  Ind.  223  (231),  it  was 
held  that  a  mechanic's  lien  can  not  be  acquired  or  en- 
forced either  for  work  done  or  materials  furnished  in  the 
erection  of  a  public  schoolhouse. 

The  action  in  Barker  v.  Buell,  35  Ind.  297,  was  to  en- 
force a  lien.  It  was  held  that  in  order  to  acquire  the 
lien  provided  for  in  the  other  sections,  it  was  not  neces- 
sary to  give  any  notice  pursuant  to  section  649.  There 
was  no  question  of  personal  liability  of  the  owner  of  the 
property  involved  in  that  case. 

In  O'Halloran  v.  Leachey,  39  Ind.  150,  it  was  decided 
that  the  laborer  or  material  man  might,  when  he  had 
cotoplied  with  the  provisions  of  the  different  sections, 
pursue  both  remedies;  that  he  was  entitled  to  pursue  the 
personal  remedy  against  the  owner  under  section  649, 
although  he  had  taken  the  steps  necessary  to  create  a  lien 
on  the  premises. 

The  question  here  presented  was  not  considered  in 
Irwin  V.  City  of  CrawfordsvilU,  58  Ind.  492. 

In  School  Town  of  Princeton  v.  Oebhart,  61  Ind.  187, 
the  second  paragraph  of  the  complaint  presented  the 
question  here  involved,  but  the  question  does  not  seem 
to  have  been  raised  or  discussed  by  counsel,  or  considered 
or  determined  by  the  court.  See,  also,  Colter  v.  Frese, 
45  Ind.  96. 

Anything  in  the  cases  cited  by  counsel  for  appellant 
which  may  tend  to  support  their  contention  that  school 
corporations  are  subject  to  the  personal  liability  provided 
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for  in  section  1696,  supra,  is  not  in  harmony  with  the 
principles  which  underlie  the  later  decisions. 

On  the  authority  of  Secrist  v.  Board,  etc.,  supra,  and 
Fatout  V.  Board,  etc.,  supra,  the  school  city  of  Anderson 
is  not  liable  in  this  action  to  appellant. 

The  judgment,  as  to  the  school  city  of  Anderson,  is  af- 
firmed, and  the  judgment,  as  to  Edward  F.  Myers,  is  re- 
versed, with  instructions  to  restate  the  conclusions  of 
law  in  favor  of  appellant  against  him  for  $1,410.33,  with 
interest  and  costs,  and  to  render  judgment  thereon  ac- 
cordingly. 

LoTZ,  J.,  absent. 

Filed  April  25  1894. 


No.  1,223. 

Board  op  Commissioners  op  La  Porte  County  v. 
Ellsworth,  Administrator. 

Notice. — Defective  Bridge. —  Variance  bettoeen  Complaint  and  Proof.— 
In  an  action  against  a  county  for  damages  resulting  from  a  defective 
bridge,  the  averment  of  knowledge  or  notice  of  sach  defects  ia  suf- 
ficiently supported  by  proof,  where  such  facts  are  ^  proved  as  the 
party  alleged  to  have  such  knowledge  or  notice  is  fairly  chargeable 
with. 

Bridge. — Defective . — Contributory  Negligence, — Personal  Injury.— T^^ 
fact  that  a  county  is  chargeable  with  knowledge  of  the  condition  of 
a  defective  bridge  by  reason  of  the  long  continuation  of  sach  con- 
dition, does  not  fasten  contributory  negligence  upon  one  who,  hav- 
ing acquaintance  with  the  same,  attempts  to  cross  it  and  is  injured; 
nor  was  it  negligence  in  such  person  to  attempt  to  cross  the  bridge 
when  he  might  have  crossed  the  stream  which  it  spanned,  at  some 
other  point. 

Same. —  Unsafe. — Contributory  Negligence. — Special  F«rdicf.— Where 
the  facts  found  in  an  action  for  damages  resulting  from  a  defective 
bridge,  were  that  the  deceased  was  crossing  in  the  night  time;  that 
as  he  approached  the  bridge  he  checked  the  speed  of  the  engine; 
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that  he  went  in  the  center  of  the  bridge ;  that  there  was  nothing  in 
the  appearance  of  the  bridge  to  indicate  danger  to  an  ordinarily 
careful  person ;  that  he  did  not  know  the  bridge  was  unsafe  or 
dangerous;  that  he  lived  four  miles* from  said  bridge,  and  had 
crossed  it  safely  two  days  before,— such  facts  sufficiently  show  the 
decedent's  freedom  from  contributory  negligence. 

Same. — When  Sufficiently  Shown  to  be  One  which  the  County  is  Bouiid  to 
Maintain* — Where  the  evidence  shows  that  the  structure  in  question 
was  a  bridge ;  that  it  was  on  a  public  highw^ay,  and  that  it  spanned  a 
watercourse,  it  is  sufficiently  shown  that  the  bridge  was  one  which 
the  county  was  bound  to  maintain. 

Same. — Instruction  to  Jury. — Assumption  of  Fact, — In  an  instruction 
which  does  not  deal  with  the  subject  of  what  is  necessary  to  con- 
stitute a  bridge,  the  mere  fact  that  the  court  uses  the  word  bridge 
in  charging  the  jury  as  to  what  would  be  sufficient  notice  to  the 
county  of  its  defective  condition,  will  not  vitiate  it  on  the  ground  of 
assuming  a  fact  in  issue. 

From  the  Porter  Circuit  Court. 

W.  C.  Ransburgj  N,  L.  Agnew  and  D.  E.  Kelly,  for 
appellant. 

/.  E.  Cass,  M.  H,  Weir,  E,  E.  Weir,  W.  E,  Higgins, 
J.  M.  Spangler  and  W.  Spangler,  for  appellee. 

Reinhabd,  J. — ^The  appellee  filed  a  claim  for  $10,000, 
with  the  board  of  commissioners  of  the  county  of  La 
Porte,  for  damages  in  causing  the  death  of  his  decedent 
by  their  negligence  in  failing  to  repair  and  keep  in 
proper  order  a  defective  bridge,  which  broke  and  killed 
said  decedent  while  attempting  to  cross  over  it  with  a 
traction  engine.  The  board  disallowed  the  claim  and 
the  appellee  appealed  to  the  La  Porte  Circuit  Court,  from 
which  the  venue  was  changed  to  the  court  below. 

Upon  issues  joined,  the  cause  was  tried  by  a  jury,  who 
returned  a  special  verdict,  and  in  it  ^ssessed  the  appel- 
lee's damages  at  $3,000. 

Over  the  appellant's  motions  for  judgment  on  the 
special  verdict  and  for  a  new  trial,  the  court  rendered 
judgment  in  favor  of  the  appellee.     The  cause  was  ap- 
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pealed  to  the  Supreme  Court,  and,  by  its  order,  trans- 
ferred to  this  court. 

The  overruling  of  the  appellant's  motion  for  judgment 
in  its  favor  on  the  special  verdict,  and  the  overruling  of 
the  appellant^s  motion  for  a  new  trial  are  the  only  errors 
assigned. 

Under  the  first  assignment  it  is  insisted  that  the  spe- 
cial verdict  fails  to  support  the  material  avergaents  of  the 
complaint' as  to  notice  to,  or  knowledge  by,  the  county 
of  the  defective  condition  of  the  bridge. 

The  appellant's  contention  is  that  there  is  a  fatal  vari- 
ance between  the  averments  of  the  complaint  and  the 
case  made  by  the  special  verdict  upon  the  subject  men- 
tioned. The  allegation  of  the  complaint  as  to  notice  or 
knowledge  on  the  part  of  appellant  is,  that  by  reason  of 
its  weakness  and  the  decayed  condition  of  the  timber  the 
bridge  was  dangerous  for  teams  and  persons  to  pass  over 
the  same,  ''all  of  which  was  known  to  said  county." 

The  finding  of  the  special  verdict  is,  that  while  the 
bridge  was  sound  and  safe  when  constructed  in  1875  and 
capable  of  supporting  a  weight  of  11,000  pounds  and 
more,  and  while  traction  engines  passed  over  it  in  safety 
after  they  came  in  vogue  fully  eight  years  before  the 
death  of  appellee's  decedent,  yet  that,  in  the  year  1885, 
the  stringers  became  unsafe  from  rot  and  decay,  and 
though  some  of  them  were  removed  and  replaced  by  new 
ones,  no  other  necessary  repairs  were  made  upon  the 
bridge,  with  the  exception  that  in  1888  a  few  new  planks 
were  placed  upon  the  bridge,  although  at  that  time  the 
stringers  had  become  go  rotten  that  they  would  not  hold 
the  spikes  driver^  through  the  planks  to  fasten  them. 
The  verdict  then  sets  forth  such  facts  as  showed  that  if 
the  board  had  exercised  proper  diligence  the  unsafe  con- 
dition of  the  bridge  must  have  been  discovered.  There 
is  no  express  finding  that  the  board  had  notice  or  knowl- 
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edge  of  such  defects,  but  it  does  appear  clearly  that  the 
defects  existed  for  two  years  before  the  accident,  and 
were  such  that  the  counjgr  must  have  taken  notice  of 
them.  Board,  etc,  v.  Brown,  89  Ind.  48;  Board,  etc.,  v. 
Creviston,  Admr,,  133  Ind.  39. 

It  is,  doubtless,  the  rule  that  in  every  case  the  plain- 
tiff must  recover,  if  at  all,  according  to  the  averments  of 
his  complaint,  and  that  neither  the  court  nor  the  jury 
trying  the  case  can,  by  a  special  finding  or  verdict,  make 
a  case  which  is  different  in  its  general  scope  and  mean- 
ing from  that  made  by  the  pleadings.  Boafdman  v. 
Griifin,  52  Ind.  101;  Puterbaugh  v.  Puterbaugh,  131  Ind. 
288. 

If,  therefore,  the  special  verdict  is  clearly  beyond  the 
scope  of  the  issues,  the  appellant's  motion  for  judgment 
in  its  favor  should  have  been  sustained. 

We  do  not  think,  however,  that  the  verdict  is  outside 
of  the  issues  in  this  regard.  We  are  of  opinion  that  an 
averment  of  notice  or  knowledge  is  fully  supported  by 
proof  of  facts,  from  which  the  party  alleged  to  have  such 
notice  or  knowledge  is  fairly  chargeable  with  the  same. 

It  was  not  necessary  that  the  issues  should  hfive 
been  proved  in  precisely  the  same  manner  as  they  were 
pleaded.  It  was  sufficient  that  such  facts  were  found  as 
will  sustain  the  substance  of  the  issues.  Puterbaugh  v. 
Puterbaugh,  supra. 

Even  if  it  were  true  that  the  averment  of  actual  knowl- 
edge on  the  part  of  the  county  was  not  sustained  by  the 
finding,  which  shows  constructive  notice  only,  yet  such 
a  variance  is  at  most  one  that  does  not  go  to  the  sub- 
stance, but  rather  to  the  form,  and  is  not  fatal,  unless  the 
objection  be  taken  at  the  trial.  Graves  v.  Siatej  121  Ind. 
357;  Taylor  v.  State,  130  Ind.  66;  Louisville,  etc,,  R,  R, 
Co.  V.  Hollerbach,  105  Ind.  137. 
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There  was  no  error  in  overruling  appellant's  motion 
for  judgment  on  the  special  verdict. 

The  insufficiency  of  the  evidence  was  assigned  as  a 
cause  for  a  new  trial.  The  question  of  variance  or  fail- 
ure of  any  proof  of  notice  of  the  defective  condition  of 
the  bridge  is  again  presented  under  this  head.  For  the 
reasons  already  stated,  we  think  there  was  no  available 
error  in  overruling  the  motion  for  a  new  trial  upon  this 
ground. 

It  is  also  insisted  by  appellant's  counsel ,  that  the  evi- 
dence shows  that  the  deceased  was  guilty  of  contributory 
negligence.  The  facts  that  he  had  threshed  in  that  neigh- 
borhood for  three  years,  during  which  time  he  was  us- 
ing a  traction  engine;  that  he  was  well  acquainted  with 
the  road  on  which  the  bridge  was  located,  and  that  the 
engine  weighed  over  11,000  pounds,  in  addition  to  the 
separator  and  water  tank,  and  that  he  had  known  this 
bridge  for  fifteen  years  before  the  accident,  do  not  prove 
conclusively  that  the  decedent  was  at  fault  when  he 
passed  over  it. 

It  is  a  fallacy  to  argue  that  if  the  county  was  bound  to 
know  the  defective  condition  of  the  bridge  by  reason  of 
the  long  continuation  of  such  condition,  the  deceased 
was  also  chargeable  with  such  knowledge. 

There  is  a  wide  difference  between  the  duty  of  the 
county  board  in  this  behalf,  and  that  of  the  deceased. 
The  former  were  required  to  exercise  diligence  to  ascer- 
tain and  remedy  the  defects,  while  the  latter  had  a  right 
to  assume  that  the  bridge  had  been  kept  in  proper  re- 
pair, and  that  it  was  reasonably  safe  and  sufficiently 
strong  to  support  the  weight  of  such  engines  as  were 
then,  and  had  been  for  some  years,  in  common  use  in 
that  portion  of  the  State  in  which  the  accident  occurred. 
Nor  was  it  contributory  negligence  for  the  decedent  to 
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attempt  to  cross  the  bridge  when  he  might  have  crossed 
the  stream  which  it  spanned,  at  some  other  point. 

The  jury  found  that  deceased  crossed  in  the  night  time; 
that,  as  he  approached  the  bridge,  he  checked  the  speed 
of  the  engine,  having  a  lighted  lantern  at  the  head,  by 
which  he  could  see  for  some  distance  in  front  of  him; 
that  he  went  in  the  center  of  the  bridge;  that  there  was 
nothing  in  the  appearance  of  the  bridge  to  indicate  dan- 
ger to  an  ordinarily  careful  person;  that  he  did  not  know 
the  bridge  was  unsafe  or  dangerous;  that  he  lived  four 
miles  from  said  bridge,  and  had  crossed  it  safely  two 
days  before.  The  jury  also  found  that  appellee's  deced- 
ent was  exercising  due  care  in  crossing  the  bridge. 

While  the  latter  finding  may  have  been  a  mere  legal 
conclusion  and  not  within  the  province  of  the  jury^s  find- 
ing, our  opinion  is  that  the  ultimate  facts  found  suffi- 
ciently show  the  decedent's  freedom  from  contributory 
fault,  and  the  evidence  abundantly  sustains  the  verdict 
upon  this  point. 

It  is  further  contended  that  the  evidence  fails  to  show 
that  the  bridge  was  one  which  the  county  was  bound  to 
maintain.  While  the  evidence  was  not  as  clear  as  might 
have  been  desired  upon  this  subject,  we  think  it  tends  to 
show  that  the  structure  iri  question  was  a  bridge;  that  it 
was  on  a  public  highway;  and  that  it  spanned  a  water- 
course. This  was  sufficient.  Board,  etc,  v.  Bailey,  122 
Ind.  46;  Board,  etc,,  v.  Legg,Admr,,  110  Ind.  479;  Board, 
etc.,  V.  Sisaon,  2  Ind.  App.  311;  Board,  etc.,  v.  Brod,  3 
Ind.  App.  585. 

The  instruction  complained  of  was  a  correct  statement 
of  the  law.  It  is  not  open  to  the  objection  that  it  as- 
sumes the  evidence  to  establish  the  fact  that  the  struct- 
ure in  question  was  a  bridge.  The  instruction  does  not 
deal  with  the  subject  of  what  is  necessary  to  constitute 
a  bridge,  and  the  mere  fact  that  the  court  uses  the  word 
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bridge  in  charging  the  jury  as  to  what  would  be 
cient  notice  to  the  appellant  will  not  vitiate  it.  The 
court  correctly  charged  the  jury  that  if  the  defects  in  the 
bridge  had  existed  for  such  a  length  of  time  that  the  ap- 
pellant, by  the  exercise  of  reasonable  diligence,  could 
have  known  of  its  defective  condition,  they  would  be 
justified  in  finding  that  the  appellant  had  notice.  An 
averment  of  knowledge  or  notice  is  fully  supported  by 
proof  that  appellant,  under  the  circumstances,  was 
chargeable  with  knowledge  or  notice. 

There  is  no  error. 

Judgment  affirmed. 

PUed  April  3, 1894. 


No.  1,104. 

Reinhart  v.  The  Board  of  Commissioners  of  Martin 

County. 

Bridge.— 7>e/ccnre.—-4c«t'on  for  Damages,— County  Bridge,— Necessary 
Allegations, — A  complaint  in  an  action  for  damages  resulting  from 
a  defective  bridge  described  the  bridge  as  one  spanning  a  ditch 
which  made  a  deep  break  in  the  highway,  and  which  was  a  natural 
outlet  for  surface  water  from  adjoining  lands,  and  for  water  that 
flowed  from  under  a  railroad  near  by,  being  dry  portions  of  the  year 
only. 

Held,  that  such  allegations  are  not  sufficient  to  establish  a  coimty 
bridge. 

From  the  Martin  Circuit  Court. 
H.  McCormicky  E.  Inman  and  /.  T.  Rogers,  for  appel- 
lant. 

H,  Q.  Houghton  and  /.  B,  Marshall,  for  appellee. 

Gavin,  J. — Appellant  sought  to  recover  damages  on 
account  of  loss  incurred   by  reason  of  a  bridge  over  a 
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ditch  across  a  public  highway  giving  way  under  a  port- 
able engine  while  passing  over  it. 

The  court  below  sustained  a  demurrer  to  his  com- 
plaint. 

The  general  allegation  that  appellant  was  free  from 
fault,  was  not  overthrown  by  the  fact  that  he  was  cross- 
ing the  bridge  with  a  traction  engine.  Board,  etc.,  v. 
Creviston,  Admr.,  133  Ind.  39;  City  of  Wabash  v.  Carver, 
129  Ind.  552;  Board,  etc,  v.  Brod,  3  Ind.  App.  585. 

When  contributory  negligence  is  negatived  in  general 
terms,  this  is  suflBcient,  unless  it  clearly  appears,  from 
the  facts  stated,  that  the  plaintiff  was  guilty  of  negli- 
gence proximately  contributing  to  the  injury.  Board, 
etc,,  V.  Legg,  Admr,,  93  Ind.  523. 

The  law  is  well  established  in  Indiana,  that  counties 
are  liable  for  negligence  in  failing  to  construct  and  main- 
tain a  county  bridge  in  a  reasonably  safe  condition  for 
travel.  Board,  etc.,  v.  Creviston,  Admr.,  supra;  Board, 
etc.,  V.  Chipps,  Admr.,  131  Ind.  56;  Board,  etc.,  v.  Cas- 
tetter,  7  Ind.  App.  309;  Board,  etc.,  v.  Sappenfield,  6  Ind. 
App.  577. 

The  county  is  not  required,  however,  to  maintain 
every  structure  which  may  be  denominated  a  bridge.  On 
the  contrary,  the  bridge  must  be  one  erected  as  a  part  of 
a  public  highway,  over  a  river,  creek,  pond,  lake  or 
stream  of  water,  natural  or  artificial,  flowing  in  a  chan- 
nel, between  banks  more  or  less  defined,  although  such 
channel  may  be  occasionally  dry.  Such  is  the  law  as 
declare^  by  our  Supreme  Court  in  Board,  etc.,  v.  Bailey, 
122  Ind.  46,  restricting  to  a  considerable  extent  the 
liability  of  counties  as  declared  in  previous  cases. 

This  case  has  been  followed  by  this  court  in  Board, 
etc.,  V.  Bred,  supra;  Board,  etc.,  v.  Casietter,  supra, 
wherein  the  authorities  have  been  carefully  collated. 

Within  the  rules  of  law  thus  established,  the  bridge 
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described  in  appellant's  complaint  can  not  be  deemed  a 
county  bridge.  The  ditch  over  which  it  was  erected  is 
not  described  as  a  public  ditch,  but,  on  the  contrary,  the 
structure  is  said  to  be  a  "bridge  spanning  a  ditch  which 
made  a  deep  break  in  said  highway,"  and  ''which  was 
a  natural  outlet  for  surface  water  from  adjoining  lands, 
and  for  waters  that  flowed  from  under  a  railroad  near 
by,  being  dry  portions  of  the  year  only." 

So  far  as  is  shown  by  the  complaint,  it  was  simply  a 
ditch  for  the  drainage  of  surface  water,  in  which  water 
sometimes  flowed,  but  how  frequently,  or  to  what  extent, 
does  not  appear.  These  allegations  are  not  sufficient, 
under  the  authorities,  to  establish  a  county  bridge.  The 
cases  which  we  have  cited  must  be  regarded  as  conclus- 
ive against  appellant's  views. 

The  recent  case  of  Board,  etc.,  v.  MutchleVy  36  N.  E. 
Rep.  534,  does  not  purport  to  modify  the  rule  as  laid 
down  in  Boardy  etc.,  v.  Bailey,  supra,  and  is  plainly  dis- 
tinguishable from  the  case  in  hand,  by  reason  of  the 
ditch  having  apparently  b^en  regarded,  in  that  case, 
as  a  public  ditch,  and  by  the  additional,  very  material 
feature  that  it  was  constructed  by  the  board  of  com- 
missioners as  a  part  of  a  free  gravel  road. 

There  was  no  error  in  sustaining  the  demurrer  to  the 
complaint. 

Judgment  affirmed. 

FUed  April  3, 1894. 
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No.  1,106. 

Chicago  and  Erie  Railroad  Company  v.  Behrens. 

Railroad. — Injured  Employe, — Liability  of  Company  for  Services^  etc., 
Bendered  ihtch  Employe. — Special  Verdict,  Sufficiency  of. — Where  a 
special  verdict,  in  an  action  against  a  railroad  company  to  recover 
for  services  rendered  one  of  defendant's  injured  employes,  was  that 
N.  was  a  regularly  appointed  physician  of  the  defendant  company, 
and,  under  the  terms  of  his  contract  with  defendant,  was  required 
to  do  the  medical  and  surgical  work  of  the  company  in  a  prescribed 
territory;  that  an  injured  employe  of  defendant  was  placed  in  N.'s 
care  by  defendant's  conductor;  that  the  character  of  the  employe's 
injuries  were  such  as  to  require  immediate  attention  when  N. 
was  called;  that  under  the  directions  and  at  the  request  of  said  N., 
such  employe  was  removed  from  the  car  on  defendant's  railroad  to 
plaintiff's  home,  and  that  the  removal  was  urgent  and  necessary  to 
enable  N.  to  properly  care  for  the  employe ;  that  the  services  per- 
formed and  articles  furnished  by  plaintiff,  including  board,  were  of 
the  value  of  $67.95,  and  that  they  were  performed  and  furnished  at 
the  request  of  N.,  with  the  implied  understanding  that  they  should 
be  paid  for  by  the  defendant  railroad  company,— such  facts  do  not 
bring  the  case  within  the  rule  under  which  railroad  companies  are 
liable  for  services  rendered  to  their  injured  employes. 

From  the  Porter  Circuit  Court. 

0.  Chresham,  N.  L.  Agnew  and  D.  E.  Kelly,  for  appel- 
lant. 
/.  E.  CasBy  for  appellee. 

Davis,  0.  J. — In  the  trial  court  a  special  verdict  was 
returned,  on  which  judgment  was  pronounced  in  favor 
of  appellee. 

The  correctness  of  this  ruling  is  brought  in  review  by 
proper  assignments  of  error  in  this  court. 

The  material  facts  found  in  the  special  verdict,  so  far 
as  the  question  presented  for  our  consideration  is  con- 
cerned, are,  that  Doctor  P.  D.  Noland  was  a  regularly 
appointed  physician  of  appellant  company,  and,  that  un- 
der the  terms  of  his  contract,  he  was  required  to  do  the 
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medical  and  surgical  work  of  the  company  in  a  pre- 
scribed territory,  and  to  care  for  the  patients  while  in 
his  charge;  that  the  injured  person,  Rees  Powley,  was 
an  employe  of  appellant,  and  that  the  conductor  of  the 
train  of  appellant,  which  brought  Powley  to  Kouts,  called 
said  Noland  to  look  after  and  attend  as  a  surgeon  to  the 
said  Powley;  that  the  character  of  the  injuries  of  said 
Powley  were  such  as  to  require  immediate  attention  at 
the  time  said  Noland  was  called,  and  that  under  the  di- 
rection and  at  the  request  of  said  Noland  said  Powley 
was  removed  from  the  car,  on  appellant's  railroad,  to  the 
home  of  appellee,  and  that  such  removal  was  urgent,  and 
was  ordered  by  said  Noland  for  the  purpose  of  enabling 
him  to  properly  care  for  and  treat  the  said  Powley;  that 
the  services  performed  and  articles  furnished  by  appel- 
lee, including  board,  in  and  about  the  care  and  treat- 
ment of  said  Powley,  were  of  the  value  of  $67.95,  and 
that  they  were  so  performed  and  furnished,  at  the  re- 
quest of  Noland,  with  the  implied  understanding  that 
they  should  be  paid  for  by  appellant;  that,  afterwards,  ap- 
pellee wrote  and  rendered  to  the  superintendent  of  ap- 
pellant, F.  E.  Merrill,  a  statement  of  the  account,  and 
that  no  answer  was  returned  to  the  letter,  and  that,  after- 
wards, appellant  offered  to  pay  the  account,  provided  ap- 
pellee would  render  what  appellant  considered  a  reason- 
able bill  therefor. 

It  will  be  observed  that  there  is  no  finding  that  said 
Powley  was  injured  by  appellant,  or  that  he  was  injured 
while  engaged  in  the  performance  of  any  duty  for  appel- 
lant. There  is  a  finding  that  he  was  an  employe  of  ap- 
pellant, but  how  or  when  or  in  what  service  he  was  in- 
jured does  not  appear.  Neither  is  there  any  finding  that 
said  Noland  had  any  authority  to  bind  appellant  by  any 
agreement,  or  that  he  said  or  did  anything  indicating  an 
intention  on  his  part  to  bind  appellant  for  the  payment 
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of  any  part  of  the  services  performed  or  articles  fur- 
nished by  appellee.  On  the  contrary,  there  is  a  finding 
that  Noland  was  required  *'to  care  for  the  patients  while 
in  his  charge."  If  he  had  any  authority  to  act  for  ap- 
pellant, or  if  he  attempted  to  so  act,  the  facts  tending  to 
show  such  authority  in  relation  to  such  acts  should  have 
been  found. 

It  is  not  shown  that  appellant  had  any  notice,  until  af- 
ter the  entire  account  was  created,  that  appellee  was  ex- 
pecting to  hold  the  company  therefor.  There  is,  it  is 
true,  a  statement  in  the  finding  that  appellant  offered  to 
pay  appellee's  account  on  condition  that  "he  would  ren- 
der what  appellant  considered  a  reasonable  bill  there- 
for/' but  whether  this  conditional  offer  was  made  by  any 
ofl&cer  or  agent  having  authority  to  act  for  the  company, 
does  not  appear.  When,  and  the  circumstances  under 
which,  the  offer  was  made  are  not  shown. 

The  facts  found  do  not  bring  the  case  within  any  rule 
heretofore  announced  by  this  or  the  Supreme  Court  un- 
der which  railroad  companies  have  been  held  liable  for 
services  rendered  employes  of  railroads,  who  have  been 
injured  while  in  the  discharge  of  their  duties.  Toledo^ 
etc.,  R.  R.  Co,  V.  Mylott,  6  Ind.  App.  438,  33  N.  E.  Rep. 
135;  Cincinnati,  etc.,  R,  W.  Co.  v.  Davis,  126  Ind.  99; 
Evansville,  etc.,  R.  R.  Co.  v.  Freeland,  4  Ind.  App.  207; 
Louisville,  etc.,  R.  W.  Co.  v.  McVay,  98  Ind.  391;  Terre 
Haute,  etc.,  R.  R.  Co.  v.  McMurray,  98  Ind.  358;  Terre 
JSaute,  etc.,  R.  R.  Co.  v.  Stockwell,  37  Am.  and  Eng.  R. 
R.  Cases,  278;  Cincinnati,  etc.,  R.  R.  Co.  v.  Davis,  44 
Am.  and  Eng.  R.  Cases,  459,  and  notes. 

Our  conclusion  is  that  on  the  facts,  as  stated,  appellee 
is  not  entitled  to  recover.  Mayberry  v.  Chicago,  etc.,  R. 
W.  Co.,  11  Am.  and  Eng.  R.  R.  Cases,  29;  Louisville,  etc., 
Vol.  9—37 
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R.  W.  Co.  V.  Smith,  121  Ind.  353;  Terre  Haute,  etc.,  R. 
R.  Co.  V.  Broim,  107  Ind.  336. 

Judgment  reversed,  with  instructions  to  grant  a  new 
trial  if  moved  for  by  appellee,  otherwise  to  render  judg- 
ment on  verdict  for  appellant,  at  costs  of  appellee. 

Filed  April  6, 1894. 


No.  1,146. 
BUSBNBARE   V.  ThE   CiTY   OF   CrAWFORDSVILLE. 

Municipal  Corporation. — City, — Street  ImprovementSy  etc.—Veited 
Bights, — Beport  of  City  Commissioners, — Common  Coi«»ct7.— When 
the  report  of  the  city  commissioners,  in  a  proceeding  to  open,  ex- 
tend and  improve  a  street,  has  been  accepted  and  approved  by  the 
common  council,  the  rights  of  parties  became  vested. 

Pleading. — Complaint,  Sufficiency  of, — Damages, — CondemnaUm  Pro- 
ceedings.— Party  in  Interest, — City, — Where  a  complaint,  in  an  action 
to  recover  damages  awarded  in  a  condemnation  proceeding,  alleged 
that  by  the  report  of  the  city  commissioners  the  real  estate  so  taken 
was  reported  to  belong  to  plaintiff  and  her  husband,  who  had  been 
dead  for  over  eighteen  years,  which  fact  was  well  known  to  said  city 
commissioners  and  said  city  council ;  and  that  plaintiff  was  then, 
and  for  over  twenty  years  prior  thereto  had  been,  in  the  open, 
notorious,  and  exclusive  possession  of  said  real  estate,  as  the  owner 
thereof,  which  facts  were  fully  known  to  the  city  commissioners,— 
the  allegations  show  such  an  interest  in  the  property  appropriated 
as  to  entitle  plaintiff  to  recover  damages  therefor. 

From  the  Montgomery  Circuit  Court. 

G.  W.  Paul  and  M.  W.  Bruner,  for  appellant. 

A.  D.  Thomas  and  W.  T,  Whittington,  for  appellee. 

Ross,  J. — ^The  appellant  filed  her  complaint  in  the 
court  below  to  recover  damages  awarded  in  condemna- 
tion proceedings  instituted  by  the  appellee  for  the  ex- 
tending, opening,  and  improving  of  one  of  its  streets. 
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A  demurrer  was  sustained  to  the  complaint,  and  this 
ruling  is  the  only  question  presented  on  this  appeal. 

The  facts  alleged  in  the  complaint,  and  admitted  to  be 
true  by  the  demurrer,  are  that  in  1892  the  common 
council  of  the  city  of  Crawfordsville  instituted  proceed- 
ings for  extending,  opening,  and  improving  one  of  its 
streets.  Under  these  proceedings,  the  appellant  and  her 
husband,  as  the  owners  of  certain  property  taken  for  or 
damaged  by  such  extension  and  improvement,  were  as- 
sessed damages  therefor  in  the  sum  of  $860;  the  re- 
port of  the  city  commissioners  assessing  such  damages 
was  accepted  and  approved,  and  the  extension  and  im- 
provement ordered. 

It  is  also  alleged  that  by  the  report  of  the  city  com- 
missioners the  real  estate  taken  for  which  such  damages 
were  assessed  was  reported  to  belong  to  the  appellant 
"and  one  James  Busenbark,  her  husband,  who  had  been 
dead  for  over  eighteen  years,  which  fact  was  well  known 
to  sd.id  city  commissioners  and  said  city  council." 

It  is  further  alleged  that  the  appellant  was  ''then,  and 
for  over  twenty  years  prior  thereto  had  been,  in  the 
open,  notorious,  and  exclusive  possession  of  said  real  es- 
tate, as  the  owner  thereof,  which  facts  were  fully  known 
to  the  city  commissioners." 

Appellant  also  alleges  that  the  appellee  has  collected 
all  of  the  benefits  assessed,  which  are  suflBcient  to  pay 
the  damages  assessed,  but  that  it  refuses  to  pay  appel- 
lant her  damages. 

We  are  not  advised  upon  what  theory  the  court  sus- 
tained appellee's  demurrer  to  the  complaint,  but  appel- 
lee's counsel  insist:  First,  that  the  acceptance  and 
approval  by  the  common  council  of  the  report  of  the 
city  commissioners  is  not,  in  effect,  a  judgment;  sec- 
ondly, that  if  it  is  a  judgment,  it  is  a  joint  judgment  in 
favor  of  appellant  and  her  husband,  James  Busenbark; 
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thirdly,  that  the  judgment  is  void  as  to  James  Busenbark, 
for  the  reason  that  he  was  dead  at  the  time  it  was  rend- 
ered; and,  fourthly,  if  the  judgment  is  void  as  to  James 
Busenbark,  it  is  also  void  as  to  appellant. 

The  first  proposition  has  been  decided  adverse  to  ap- 
pellee by  this  court  in  the  case  of  City  of  Terre  HaxUe  v. 
Blake,  9  Ind.  App.  403. 

In  that  case  it  was  decided,  and  we  think  correctly, 
that  when  the  common  council  approved  the  final  report 
of  the  city  commissioners  assessing  benefits  and  dam- 
ages, such  approval  amounted  to  an  appropriation,  and 
the  rights  of  the  parties  vested. 

Under  the  allegations  of  this  complaint,  while  not  as 
specifically  alleged  as  the  rules  of  good  pleading  require, 
the  appellant  had  such  an  interest  in  the  property  ap- 
propriated, as  entitled  her  to  recover  damages  therefor. 
While  the  report  shows  that  the  property  belonged  to 
appellant  and  her  husband,  yet  it  is  alleged  that  he  was 
dead,  and  had  been  for  eighteen  years  prior  thereto,  and 
that  such  fact  was  well  known  to  appellee.  Admitting 
these  facts  to  be  true,  as  appellee  did  by  its  demurrer^ 
a  cause  of  action  is  shown  in  appellant. 

We  are  not  called  upon  to  determine  the  correctness 
of  the  court's  ruling  on  the  motion  to  consolidate  this 
case  with  another  then  pending,  in  which  the  right  to 
said  damages  was  in  issue,  for  the  reason  that  no  error 
has  been  predicated  on  such  ruling. 

Judgment  reversed,  with  instructions  to  overrule  the 
demurrer  to  the  complaint. 

Filed  April  17,  1894. 
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No.  936. 

Emerson,  Sr.,  v.  Opp  et  al. 

Appellate  Ooukt  Practice.—- JJecord.— J?Vifiurc  to  Show  t?ie  Filing  of  an 
Answer, — Issite, — Where  the  trailscript  of  the  record  does  not  show 
the  filing  of  an  answer,  hut  throughout  the  proceedings  and  trial 
the  answer  of  non  est  factum  was  treated  and  considered  by  the  par- 
ties, and  also  by  the  court,  as  a  part  of  the  record,  it  will  be  so  con- 
sidered on  appeal. 

Same. — Petition  for  Behtaring. — New  Question, — ^New  questions  in  a 
petition  for  a  rehearing  will  not  be  considered  when  they  are  such 
as  might  have  been  presented  on  the  original  hearing. 

Same. — Appellants  Brief  Must  Present  Errors  Belied  on. —  When  Court 
Will  Not  Search  Becord,— The  appellate  tribunal  will  not  go  beyond 
the  brief  of  appellant  to  search  the  record  for  reasons  or  errors  that 
have  not  been  pointed  out,  on  which  to  reverse  the  judgment ;  and 
the  silence  of  the  appellant  on  any  point  is  construed  as  a  waiver  of 
such  point. 

Pbomissory  Note. — Material  Alteration, — Additional  Signatures, — Bur- 
den of  Proof. — If  the  maker  of  a  note  delivers  the  same  to  the  payee, 
and  the  payee,  through  another  person,  and  in  the  absence  of  the 
maker,  procures  other  signatures  to  the  note,  it  is  incumbent  on  the 
holder  of  the  note  to  show  that  such  material  alteration  was  made 
with  the  knowledge  and  consent  of  the  maker  of  the  note. 

Same. — Alteration. — Batiflcution. — In  such  case,  an  express  promise  by 
the  maker,  after  maturity  of  the  note,  to  the  holder  thereof,  with 
knowledge  of  such  alteration,  to  pay  the  note,  constiti^s  a  ratifica- 
tion of  the  alteration. 

From  the  Benton  Circuit  Court. 

C.  M.  Snyder,  D,  Fraser  and  W,  H.  Isham,  for  appel- 
lant. 

M.  H,  Walker  and  G,  H,  Oray,  for  appellees. 

Davis,  J. — ^This  was  an  action  instituted  in  the  court 
below  by  the  appellee,  John  Opp,  against  James  Emer- 
son, Senior,  appellant,  and  his  sons  George  T.  Emerson 
and  James  A.  Emerson,  on  a  note  purporting  to  have 
been  executed  by  all  three  of  the  Emersons. 

The  complaint  was  filed  in  vacation,  on  the  24th  day 
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of  October,  1891.  The  November  term  commenced  on 
the  second  Monday,  the  11th  day  of  the  month.  The 
defendants  were,  on  the  first  day  of  the  term,  ruled  to 
answer  the  complaint  on  the  4th  day  of  the  term.  The 
clerk  recites  that  the  answers,  which  are  set  out  in  the 
transcript,  were  filed  on  the  16th  day  of  November,  *'but 
no  order-book  entry  was  ever  entered  thereof.'* 

The  appellant's  answer,  so  filed,  was  a  non  est  factum. 
As  judgment  was  rendered  in  favor  of  the  other  defend- 
ants, who  are  joined  as  appellees  herein,  it  is  not  neces- 
sary to  consider  the  answers  filed  by  them. 

On  the  trial  the  jury  returned  a  verdict,  finding  the 
facts  specially,  in  substance  and  effect,  so  far  as  material 
to  the  questions  involved  in  this  appeal,  that  said  Opp, 
in  1875,  made  a  loan  of  money  to  appellant,  for  which 
debt  he  executed  his  note  bearing  interest;  that  the  note 
in  suit  was  executed  by  him  in  renewal  of  the  debt,  and 
was  afterwards  changed  at  the  instance  of  Opp,  by  pro- 
'  curing  the  signatures  of  the  sons  of  appellant  thereto; 
that,  after  the  maturity  of  the  note,  appellant,  with  full 
knowledge  of  such  change,  promised  and  agreed  to  pay  it. 

Judgment  was  rendered  against  appellant  for  |1,- 
327.66,  the  amount  due  on  the  note. 

Several  questions  arise  on  the  errors  assigned  and  the 
argument  of  counsel,  which  we  will  proceed  to  determine. 

It  is  contended  by  counsel  for  appellee  that  the  cause 
was  tried  without  an  issue,  for  the  reason  that  the  an- 
swer of  appellant  is  not  shown  to  have  been  made  a  part 
of  the  record  by  an  order-book  entry. 

In  Gilbert  v.  Hall,  115  Ind.  549,  Judge  Mitchell  says: 
"Where  proceedings  or  motions  are  required  to  be  taken 
or  made  in  a  cause  during  its  progress  in  term  time,  such 
motion  and  proceedings  must  be  presented  to  the  court, 
and  its  attention  called  thereto,  and  not  merely  filed  in 
the  clerk's  office." 
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There  are  many  cases  in  which  it  has  been  held  that 
when  a  defendant  pleads  an  affirmative  answer,  and  the 
trial  is  entered  upon  and  proceeded  with,  without  a  re- 
ply, his  answer  will  be  deemed  to  be  denied;  but,  so  far 
as  our  investigation  has  extended,  we  have  not  found  any 
case  where  the  doctrine  has  been  applied  on  failure  to 
answer  the  complaint.  If  this  principle,  however,  was 
applicable,  and  the  case  should  be  treated  as  though  an 
answer  of  general  denial  had  been  filed,  the  appellant 
would  not  have  been  entitled  to  prove  the  nonexecution 
of  the  note  under  a  general  denial. 

Conceding  that  the  transcript  of  the  record  before  us 
does  not  show  the  filing  of  appellant's  answer,  yet  in 
view  of  the  fact  that  throughout  the  proceedings  and  trial 
the  answer  of  non  eat  factum  was  treated  and  considered 
by  the  parties,  and  also  the  court,  as  a  part  of  the  record, 
we  will  so  regard  it  on  this  appeal.  Earnhart  v.  Robert- 
son, 10  Ind.  8. 

It  is  agreed  by  counsel  that  the  addition  of  names  to 
a  promissory  note  after  the  same  has  been  signed  and 
delivered  by  the  maker  of  the  note,  without  his  knowl- 
edge or  consent,  will  discharge  him  from  liability  on  the 
note.     Bowers,  Admr.,  v.  Briggs,  20  Ind.  139. 

It  is  further  agreed  that  the  special  finding  of  the  jury, 
eliminating  the  contradictory  statements  therein,  con- 
tains no  finding  of  fact  as  to  whether  the  appellant  did 
or  did  not  consent  to,  or  authorize,  the  alteration  of  this 
note. 

The  question  is,  upon  whom,  then,  rested  the  burden 
of  proof?  If  the  appellant  was  required  to  show  that  the 
additional  signatures  to  the  note  were  made  without  con- 
sent, judgment  was  rightfully  entered  against  him.  If, 
upon  the  contrary,  after  a  material  alteration  was  made 
in  the  note,  sufficient  to  render  it  voidable,  the  burden 
of  the  proof  was  upon  the  appellee  claiming  under  it,  to 
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explain  this  alteration,  then  the  facts  found  were  not 
sufficient  in  law  to  authorize  this  judgment  (unless  the 
facts  show  such  ratification  asjbinds  appellant),  because 
the  alteration  in  this  respect  is  wholly  unexplained. 

The  authorities  on  this  proposition,  as  we  understand 
them,  sustain  appellant's  position. 

'  In  Eckert  v.  LouiSy  84  Ind.  99,  Judge  Howk  says: 
''When  once  it  appeared  that  the  notes  in  suit  were  al- 
tered after  their  execution,  the  presumption  arose,  and 
would  continue  until  the  contrary  was  shown,  that  the 
alteration  was  made  by  the  appellees.*'  Boxvman  v. 
Mitchell,  79  Ind.  84;  Brooks  y,  Allen,  62  Ind.  401. 

It  is  true  the  burden  of  proof  as  to  the  alteration  rested 
on  the  appellant.  Meikel  v.  State  Savings  Institution  of 
Chicago,  36  Ind.  355;  Insurance  Co.  of  North  America  v. 
Brim,  111  Ind.  281. 

But  when  appellant  established  the  fact  that  after  he 
had  signed  and  delivered  the  note  to  appellee,  the  appel- 
lee, through  his  son,  and  in  the  absence  of  appellant, 
procured  the  other  signatures  to  the  note,  it  was  in- 
cumbent on  the  holder  of  the  note  to  show  that  such 
material  alteration  was  made  with  the  knowledge  and 
consent  of  appellant. 

The  remaining  question  is,  do  the  facts  fouiid  by  the 
jury  establish  a  ratification  of  the  note  by  appellant? 

It  is  found  in  the  verdict,  that  appellant,  after  the 
maturity  of  the  note,  and  before  the  commencement  of 
the  suit,  with  full  knowledge  of  the  fact  that  the  names 
of  his  sons  had  been  subscribed  as  makers  to  the  note, 
promised  to  pay  the  same. 

In  this  case,  appellant  had  borrowed  the  money  of  ap- 
pellee, for  which  he  executed  the  note  in  suit.  The  note 
was  afterwards  changed  in  the  material  respect  indicated, 
.but  the  appellant  owes  the  debt.     The  note,  it  is  true, 
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can  not  be  enforced  against  him,  unless  he  aflSrms  and 
ratifies  the  change  which  was  made  after  he  signed  it. 

Did  his  direct  and  express  promise  which  he  made  to 
the  holder  of  the  note  constitute  such  ratification? 

As  applicable  to  the  case  in  hand,  we  adopt  the  fol- 
lowing: **With  some  exceptions,  not  necessary  to  be 
adverted  to  here,  the  general  proposition  is,  however, 
undoubtedly  correct,  that  he  who  may  authorize  in  the 
beginning,  may  ratify  in  the  end."  First  NaVl  Bank 
V.  Gay,  63  Mo.  33,  21  Am.  Rep.  430.  See,  also,  Negley 
V.  Lindsay,  67  Pa.  St.  217,  5  Am.  Rep.  427;  Catleii  v. 
Trustees  of  M.  E,  Church,  62  Ind.  365;  Lovey.  Wells,  25 
Ind.  503;  Heady  v.  Boden,  4  Ind.  App.  475. 

It  is  well  settled  as  a  general  rule,  that  void  contracts 
can  not  be  ratified;  and  that  the  addition  of  another 
name  as  maker  to  a  note,  by  the  payee  or  holder,  after 
its  delivery  and  execution  by  the  maker,  renders  it  void: 
but  if  the  maker  consents  to  such  change,  the  obligation 
continues  binding.  Therefore,  may  he  not,  under  the 
circumstances  of  this  case,  ratify  and  confirm  such 
change? 

It  should  be  borne  in  mind  that  appellant  received 
and  retained  the  consideration  mentioned  in  the  note; 
that  his  name  was  not  forged;  that  he  signed  the  note. 
Further,  the  promise  to  pay  in  this  case  was  not  made 
for  the  purpose  of  concealing  any  crime  or  suppressing 
a  prosecution. 

The  reasoning  of  Judge  Mitchell,  in  Henry  v.  Heeb, 
114  Ind.  275,  it  seems  to  us,  enunciates  the  correct  prin- 
ciples applicable  to  such  cases. 

In  this  case,  it  does  not  appear  that  there  was  any  pur- 
pose to  commit  a  crime,  and  public  policy  does  not,  in  our 
opinion,  forbid  the  adoption  or  ratification  of  the  change, 
by  appellant;  nor  can  it  be  said  to  be  without  consider- 
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ation,  in  view  of  the  fact  that  appellant  has  and  retains 
the  borrowed  money. 

It  appears  to  us,  that  the  cause  has  been  fairly  tried 
and  determined  in  the  court  below.  Section  658,  R.  S. 
1881. 

Judgment  affirmed,  at  costs  of  appellant. 

Filed  Sept.  29, 1893. 

On  Petition  for  a  Rehearing. 

Davis,  C.  J. — On  petition  for  rehearing,  counsel  for 
appellant  insist  that  ''the  defense  of  ratification  is  never 
available  without  a  plea;"  and  that  no  question  of  rati- 
fication is  properly  in  the  record,  because  it  is  not  within 
the  issues. 

On  the  original  hearing,  counsel  for  appellee  contended 
''that  the  facts  found  by  the  jury  show  a  complete  rati- 
fication,'* etc.,  and  counsel  for  appellant  devoted  five  or 
six  pages  of  typewritten  argument  in  support  of  the 
proposition  that  "the  learned  court  below  predicated  its 
judgment  largely  on  what  he  deemed  to  be  a  ratification 
of  the  instrument  after  its  alteration,"  which  appellant 
endeavored  to  demonstrate  was  wrong,  on  the  ground 
that  "the  finding  of  facts  contains  nothing  which,  in  our 
judgment,  would  operate  in  law  as  a  ratification  of  the 
instrument." 

There  was  no  suggestion  or  intimation  that  such  facts 
were  not  within  the  issues,  but  the  sole  contention  of 
counsel  in  their  lengthy  argument  on  this  branch  of  the 
case  was  that  the  facts  found  by  the  jury  were  not  suffi- 
cient to  establish  such  ratification. 

The  question  having  been  fully  and  fairly  discussed 
and  considered  on  this  theory,  the  court  is  not  required, 
on  petition  for  rehearing,  to  examine  the  record  to  de- 
termine whether  such  fact  was  properly  within  the  is- 
sues.    It  is  the  policy  of  the  law  to  require  parties  to 
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present  all  questions  in  the  briefs  originally  filed,  and 
not  to  permit  new  points  to  be  made  on  petition  for  re- 
hearing.    Elliott's  App.  Proced.,  section  557. 

The  rule  of  the  Supreme  Court  has  long  been  that  new 
questions  in  a  petition  for  rehearing  will  not  be  consid- 
ered when  they  are  such  as  might  have  been  presented 
on  the  original  hearing.  Johnson  v.  Jones,  Admr.,  79 
Ind.  141  (150);  Graeter  v.  Williams,  55  Ind.  461  (469). 

The  rule  is  well  settled  that  an  appellate  court  will 
not  go  beyond  the  brief  of  appellant  to  search  the  record 
for  reasons  or  errors  that  have  not  been  pointed  out,  on 
which  to  reverse  the  judgment  of  the  trial  court;  but  the 
appellee,  without  filing  any  brief,  is  entitled  to  the  bene- 
fit of  everything  in  the  record  which  may  prevent  a  re- 
versal, and,  as  to  him,  it  is  the  duty  of  the  court  to 
search  the  record.  The  presumption  is  that  there  is  no 
error  in  the  proceedings  in  the  trial  court,  and  the  bur- 
den rests  on  appellant  to  show  such  error  as  is  assigned 
by  him.  Therefore,  the  silence  of  appellant  on  any  point 
is  construed  as  a  waiver  of  such  point,  but  this  rule  does 
not  apply  to  appellee.  The  better  practice,  however,  is 
for  appellee  to  brief  his  case,  because  the  court  might 
otherwise  overlook  that  which  would,  if  considered,  pre- 
vent a  reversal,  and  if  his  cause  should  not  be  so  pre- 
sented, the  appellee  could  not,  as  a  rule,  obtain  a  rehear- 
ing on  account  of  such  oversight  of  the  court.  Martin^ 
Sr.,  V.  Martin,  74  Ind.  207  (210). 

A  reexamination  of  the  questions  presented  on  the 
original  hearing  strengthens  us  in  our  conclusion  that 
the  result  we  then  reached  is  correct. 

Petition  for  rehearing  overruled. 

Filed  April  3, 1894. 
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No.  846. 

Armstrong  v.  White. 

Plkading. — Sufficiency  of  Complaint. — False  BepresentatioM.— Fraud. 
— Heal  Estate. — Barter. — In  an  action  for  damages  for  false  repre- 
sentations, the  complaint  alleged,  in  sabstance,  that  the  plaintiff 
bartered  a  stock  of  drugs  for  the  same ;  that  the  owner  of  the  land, 
to  induce  plaintiff  to  make  the  barter,  represented  the  land  to  be 
well  located,  well  adapted  to  farming  purposes,  that  the  soil  was 
good  and  very  fertile,  that  fifty  acres  thereof  were  in  a  high  state  of 
cultivation,  except  a  small  amount  of  meadow  land,  that  it  was  well 
and  securely  fenced,  contained  valuable  timber,  was  well  improved, 
and  was  of  the  value  of  $30  per  acre ;  that  plaintiff  was  a  practicing 
physician  at  the  time  the  representations  were  made,  and  could  not, 
on  account  of  his  practice,  examine  said  real  estate,  and  did  not 
have  any  person  to  act  for  him  to  examine  the  premises,  and  that  he 
was  compelled  to,  and  did,  rely  wholly  upon  the  statements  of  the 
defendant,  as  to  the  kind,  character,  condition,  value  and  location 
of  the  land ;  that  all  of  such  representations  were  false  and  made 
for  the  purpose  of  deceiving  and  defrauding  plaintiff  (specifically 
negativing  the  above  representations),  and  that  on  account  of  such 
fraud,  plaintiff  has  been  damaged,  etc. 

Held,  that  the  complaint  states  a  cause  of  action. 

Dissenting  opinion  by  Reinhabd,  J. 

From  the  Sullivan  Circuit  Court. 

J.  S.  Bays,  for  appellant. 
W,  S.  Maple,  for  appellee. 

Davis,  C.  J. — This  case  comes  here  on  the  ruling  of 
the  circuit  court  in  sustaining  a  demurrer  to  appellant's 
complaint. 

It  is  alleged  that  appellant  resided  in  the  city  of  Terre 
Haute,  where  he  owned  a  stock  of  drugs  of  the  value  of 
two  thousand  dollars,  and  that  appellee  owned,  in  the 
county  of  Sullivan,  forty  miles  distant,  the  land  de- 
scribed in  the  complaint,  sixty-two  acres,  of  the  value  of 
two  hundred  dollars;  that  said  appellee,  for  the  purpose 
of  defrauding  appellant,  fraudulently  and  falsely  repre- 
sented to  appellant  that  said  land  was  well  located,  and 
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well  adapted  to  farming  purposes,  was  good  and  pro- . 
ductive  soil,  and  very  fertile;  that  fifty  acres  thereof  were 
in  a  high  state  of  caltivation,  and  were  then  in  cultiva- 
tion in  corn,  except  a  small  amount  in  meadow,  and  all 
said  tract  was  fine  land,  well  and  securely  fenced  and 
well  timbered  with  valuable  timber,  and  was  good  till- 
able soil,  and  well  improved,  and  that  said  land  was  worth 
thirty  dollars  per  acre;  that,  in  truth  and  in  fact,  said 
land  was  not  well  located  and  well  adapted  to  farming 
purposes;  that  the  soil  thereof  was  not  good,  productive 
and  fertile;  that  there  was  not  fifty  acres  in  a  high  state 
of  cultivation,  and  said  land  was  not  fine  land  nor  well 
and  securely  fenced,  and  had  no  timber  of  any  value 
thereon,  and  was  not  good,  tillable  soil;  that  said  land 
was  sandy  and  unproductive,  without  fence,  and  was  en- 
tirely worthless  as  farming  lands,  and  was  wholly  unfit 
for  cultivation,  or  for  any  other  purpose,  and  could  not 
be  sold  for  five  dollars  per  acre;  that  appellant  was  a 
practicing  physician,  and  engaged  in  the  practice  of 
medicine  at  Terre  Haute,  at  the  time  said  fraudulent 
representations  were  made,  and  that  it  was  impossible 
for  him  to  leave  said  city  on  account  of  sick  patients, 
who  were  then  demanding  his  immediate  attention,  and 
that  he  could  not  leave  them,  and  that  he  did  not  have 
any  person  to  act  for  him  in  said  premises,  either  to  care 
for  the  sick  patients  or  to  examine  said  real  estate,  and 
that  he  was  compelled  to,  and  did,  rely  wholly  upon  the 
statements  of  appellee  as  to  the  kind,  character,  condi- 
tion, and  location  of  said  land,  the  quality  and  produc- 
tion of  the  soil,  and  the  value  thereof,  etc.;  that,  in  re- 
liance thereon,  he  traded  to  appellee  his  said  stock  of 
dfugs,  and  took  in  exchange  therefor  said  tract  of  land, 
and  that  on  account  of  said  fraud  he  has  been  damaged, 
etc. 

The  facts  on  which  the  action  is  predicated  are  well 
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and  strongly  stated.  There  is  no  technical  defect  in  the 
pleading.  The  only  question  is,  whether  such  fraudu- 
lent representations,  and  the  damages  sustained  as  the 
result  thereof,  can  he  made  the  basis  for  a  cause  of  action. 

In  our  opinion,' the  representations  that  said  land  was 
in  a  high  state  of  cultivation,  and  was  then  in  cultiva- 
tion in  corn  and  meadow,  and  that  all  of  said  tract  was 
well  and  securely  fenced,  and  well  timbered  with  valua- 
ble timber,  were  as  to  alleged  existing  facts.  Busterud  v. 
Farrington  (Minn.),  31  N.  W.  Rep.  360;  Jackson  v. 
Armstrong,  50  Mich.  65. 

The  appellant  had  the  right  to  rely  thereon,  under  the 
circumstances  disclosed.  The  truth  of  all  such  repre- 
sentations is  negatived  in  the  complaint  in  clear  and  ex- 
plicit terms.  The  demurrer  concedes  that  the  represent- 
ations were  made,  as  alleged;  that  they  were  false  and 
made  for  the  purpose  of  cheating  and  defrauding  appel- 
lant ;  and  that  by  reason  thereof  the  appellant  was  dam- 
aged in  a  sum  in  excess  of  fifteen  hundred  dollars. 

It  is  alleged  in  the  complaint  that  all  the  facts  were 
well  known  to  appellee,  and  that  he  knew  the  represent- 
ations so  made  by  him  were  untrue. 

We  quote,  in  this  connection,  from  Jones  v.  Hdthawayf 
77  Ind.  14:  "There  can  be  no  doubt,  we  think,  that  the 
alleged  fraud  of  the  appellants,  in  the  letting  of  the  lands 
and  in  the  procurement  of  the  note  in  suit,  is  well  pleaded 
both  in  the  answer  and  in  the  counterclaims.  The  false 
and  fraudulent  representations  of  the  appellants,  stated 
by  appellees  in  their  answer  and  counterclaims,  were  as 
to  alleged  existing  facts,  namely,  that  the  demised  laDds 
were  not  subject  to  overflow,  and  never  had  been  over- 
flowed. The  representations  were  as  to  matters  of  fact, 
on  which  the  appellees  had  the  right  to  rely;  and  their 
truth  was  negatived  in  clear  and  explicit  terms.  Cer- 
tainly, the  appellees  were  under  no  obligations  to  go 
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upon  the  demised  lands  and  examine  or  inquire  into  the 
truth  or  falsity  of  the  appellants'  representations.  Taylor 
V.  Fletcher,  15  Ind.  80.    . 

''Upon  this  point,  in  Mead  v.  Bunn,  32  N.  Y.  275, 
the  court  said  that  it  is  a  'mistaken  assumption  that  a 
false  representation  by  one  of  the  parties  to  a  contract 
puts  the  other  on  inquiry  as  to  its  truth.  Every  con- 
tracting party  has  an  absolute  right  to  rely  on  the  ex* 
press  statement  of  an  existing  fact,  the  truth  of  which  is 
known  to  the  opposite  party,  and  unknown  to  him,  as 
the  basis  of  a  mutual  engagement;  and  he  is  under.no 
obligation  to  investigate  and  verify  statements,  to  the 
truth  of  which,  the  other  party  to  the  contract,  with  full 
means  of  knowledge,  has  deliberately  pledged  his  faith. '  " 

It  is  not  necessary  to  go  to  the  full  extent  of  the  rule 
quoted  in  this  case. 

The  doctrine  enunciated  in  this  case  has  not  been  over- 
ruled or  modified,  but  has  been  cited  with  approval. 
Ledbetter  v.  Davis,  121  Ind.  119. 

The  complaint,  in  our  opinion,  is  sufficient  to  with- 
stand the  demurrer. 

Judgment  reversed,  with  instructions  to  overrule  the 
demurrer  to  the  complaint. 

Filed  April  5, 1894. 

Dissenting  Opinion. 

Reinhard,  J. — ^The  demurrer  admits  the  truth  of  such 
facts  only  as  are  well  pleaded.  If  the  facts  pleaded  do 
not  make  a  case  on  which  a  liability  can  be  predicated, 
the  mere  fact  that  fraud  and  falsehood  and  other  denuncia- 
tory phrases  are  employed  by  the  pleader,  does  not  make 
the  admission  of  greater  value. 

In  the  present  case,  it  appears  to  me  that  the  alleged 
false  representations  are  in  the  nature  of  opinions  rather 
than  of  existing  facts.     They  affect  the  character,  condi- 


592        APPELLATE  COURT  OF   INDIANA, 


Armstrong  v.  White. 


tion  and  value  of  the  land,  and  the  adaptability  of  the  soil 
to  productiveness,  etc.  Such  representations,  though  they 
prove  to  be  false,  are  not  the  proper  basis  of  an  action. 
Besides,  the  truth  or  falsity  of  the  representations  was  open 
to  inquiry,  and  I  do  not  think  it  is  shown  in  the  com- 
plaint that  the  appellant  had  not  a  reasonable  opportun- 
ity to  examine  the  property.  The  mere  fact  that  he  was 
a  physician,  and  had  patients  at  home  who  required  his 
presence,  did  not  prevent  him  from  examining  the  land. 
Such  an  excuse  would  apply  to  any  other  person  who  is 
engaged  in  important  business. 

In  Cagney  v.  Cuson,  77  Ind.  494,  it  was  charged  that 
the  defendant  and  others  conspired  to  mislead,  deceive 
and  defraud  the  plaintiff,  by  preventing  him  from  hav- 
ing an  inspection  of  the  lands  and  personal  property  for 
which  he  was  about  to  trade,  and  that  said  parties  used 
certain  artifices  and  tricks  to  keep  him  from  making  an 
investigation,  and  it  was  also  alleged  that  the  property 
was  greatly  inferior,  both  in  quality  and  value,  to  what 
it  was  represented. 

Judge  NiBLACK,  who  delivered  the  opinion  of  the 
court,  laid  down  the  following  propositions  of  law  as  de- 
ducible  from  the  authorities: 

*'l.  That  the  purchaser  has  no  right  to  rely  upon  the 
representations  of  the  vendor  as  to  the  quality  of  the 
property,  where  he  has  a  reasonable  opportunity  of  ex- 
amining the  property  and  judging  for  himself  as  to  its 
qualities. 

''2.  That  inadequacy  of  consideration  alone  is  no 
ground  for  inferring  fraud,  unless  the  inadequacy  is  so 
great  as  to  impress  every  person  with  its  grossness. 

"3.  That  a  purchaser  has  usually  no  right  to  rely 
upon  affirmations  of  value  made  by  the  vendor,  value 
being  generally  a  mere  matter  of  opinion,  about  which 
persons  are  liable  to  differ  very  widely." 
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The  court  held  in  that  case,  that  nothing  was  averred 
in  the  complaint  that  necessarily  prevented  the  plaintiff 
from  making  the  examination  if  he  had  persisted  in  do- 
ing so,  and  that  the  gravamen  of  the  complaint  was  made 
to  rest  upon  the  alleged  misrepresentations  as  to  the 
value  of  the  property  exchanged  by  defendant  with  the 
plaintiff.     The  complaint  was  held  insufficient. 

In  Gordon  v.  Parmelee,  2  Allen  (Mass.),  212,  it  was 
said:  * 'Assertions  concerning  the  value  of  property 
which  is  the  subject  of  a  contract  of  sale,  or  in  regard  to 
its  qualities  and  characteristics"  [the  italics  are  my  own], 
**are  the  usual  and  ordinary  means  adopted  by  sellers  to 
obtain  a  high  price,  and  are  always  understood  as  afford- 
ing to  buyers  no  ground  for  omitting  to  make  inquiries 
for  the  purpose  of  ascertaining  the  real  condition  of 
the  property.  Affirmations  concerning  the  value  of 
land,  or  its  adaptation  to  a  particular  mode  of  culture^ 
or  the  capacity  of  the  soil  to  produce  crops  or  support  cattle, 
are,  after  all,  only  expressions  of  opinion,  or  estimates 
founded  on  judgment,  about  which  honest  men  might 
well  differ  materially.  Although  they  might  turn  out  to 
be  erroneous  or  false,  they  furnish  no  evidence  of  any 
fraudulent  intent.  They  relate  to  matters  not  pecul- 
iarly within  the  knowledge  of  the  vendor,  and  do  not 
involve  any  inquiry  into  facts  which  third  persons  might 
be  unwilling  to  disclose.  They  are,  strictly  speaking, 
gratis  dicta.  The  vendee  can  not  safely  place  any  con- 
fidence in  them;  and,  if  he  does,  he  can  not  make  use  of 
his  own  want  of  vigilance  and  care  in  omitting  to  ascer- 
tain whether  they  were  true  or  false  as  the  basis  of  his 
claim  for  damages  in  reduction  for  the  amount  he  agreed 
to  pay  for  the  property." 

In  Williams  v.  McFadden  (Fla. ),  1  So.  Rep.  618,  it  was 
said  by  the  court:  ''A  statement  made  by  the  vendor 
Vol.  9—38 
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which  is  tantamount  to  an  estimate  of  opinion,  such  as 
value,  condition,  character,  adaptability  to  certain  uses, 
*  *  *  is  not  actionable  unless  the  seller  resorts  to 
some  fraudulent  means  to  prevent  the  purchaser  from 
examining  the  property." 

The  truth  or  falsity  of  every  alleged  representation  could 
have  been  ascertained  upon  inspection  and  inquiry,  and  if 
the  purchaser  blindly  relied  upon  every  statement  by  which 
the  seller  puffed  his  own  property,  and  was  worsted 
thereby,  he  has  no  one  to  blame  but  himself.  While  in 
good  morials,  a  man  is  doubtless  blameworthy  under 
such  circumstances,  yet  the  law  does  not  always  conform 
to  the  rule  of  morals,  and,  as  Bishop  says,  allows  a  great 
deal  of  "lying  in  trade"  in  puffing  one's  own  property 
and  depreciating  that  of  another.  Bishop  Cont.,  section 
664. 

While  it  is,  doubtless,  true  that  there  is  a  conflict  in 
the  cases  as  to  what  constitutes  fraud,  and  many  of  them 
contain  loose  and  inconsiderate  statements  as  to  what 
representations  are  facts  and  what  are  opinions,  I  regard 
the  law  to  be  as  heretofore  indicated,  and  I  find  nothing 
in  our  decisions  that  leads  me  to  believe  a  different  rule 
prevails  in  Indiana  from  the  general  doctrine  already 
stated,  that  representations  as  to  quality  and  value  are 
usually  regarded  as  mere  opinions,  and  do  not  support 
an  action  for  deceit,  if  the  purchaser  has  a  reasonable 
opportunity  to  examine.  See  Foley  v.  Cowgill,  5  Blackf. 
18. 

I  am,  therefore,  of  the  opinion  that  the  court  did  not 
err  in  sustaining  the  demurrer  to  the  complaint. 

Filed  April  5, 18M. 
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No.  1,111. 
Duty  v.  The  State. 

Cbiminal  Law. — Tovmship  Trustee. — Creating  Township  Indebtedness 
in  Illegal  Manner, — Defense, — ^To  an  indictment  against  a  township 
trustee  for  the  unlawful  creation  of  a  debt  on  behalf  of  the  town- 
Bhip,  by  giving  the  written  obligation  of  such  township,  without 
haying  first  procured  the  order  of  the  board  of  commissioners,  the 
defendant  can  not  interpose  the  defense  that  the  township  is  not 
liable  up^i  the  certificate  alone,  and  thus  take  advantage  of  his 
own  wrong,  after  doing  all  in  his  power  to  create  the  indebtedness, 
by  asserting  that  the  law  will  not  permit  the  township  to  suffer  from 
his  illegal  act. 

Saicb. — Township  Trustee, — Indictment. — Indebtedness, — In  such  case, 
the  indictment  need  not  state  for  what  the  debt  was  created,  or  for 
what  the  obligation  of  the  township  was  given,  such  being  matter 
of  evidence. 

Same. — Evidence, —  Township  Indebtedness. — Nature  of, — Necessity  for. 
—In  such  case,  it  is  competent  to  show  what  the  indebtedness  was 
created  for,  and  the  necessity  therefor. 

8ahe. — Evidence, — Certificate  of  Indebtedness, — In  such  case,  the  cer- 
tificate of  indebtedness  set  forth  in  the  indictment  was  admissible 
in  evidence  as  tending  to  prove  the  act  charged ;  a  similar  certifi- 
cate for  $300,  shown  to  have  been  executed  by  defendant  on  the 
same  day,  was  also  admissible  as  tending  to  prove  the  indebtedness 
of  the  township. 

From  the  Shelby  Circuit  Court. 

L,  F.  Wilson  and  D,  L.  Wilsouy  for  appellant. 

A.  G,  Smith,  Attorney-General,  for  State. 

Reinhabd,  J. — ^The  appellant  was  tried  and  convicted 
in  the  court  below,  for  certain  oflScial  misconduct  in  the 
discharge  of  his  duties  in  connection  with  the  office  of 
township  trustee. 

But  two  errors  are  assigned,  viz: 

1.  The  overruling  of  the  motion  to  quash  the  indict- 
ment. 

2.  The  overruling  of  the  motion  for  a  new  trial. 
The  indictment  charges,  after  the  formal  part,  that  the 

appellant,  on  the  31st  day  of  October,  1890,  at  the  county 
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of  Shelby,  and  State  of  Indiana,  was  the  duly  elected, 
qualified  and  acting  trustee  of  Liberty  township  in  said 
county  and  State,  and  that  he  did  ''then  and  there  un- 
lawfully fail,  neglect,  and  refuse  to  perform  his  duty  as 
such  trustee,  as  then  and  there  required  of  him  by  law, 
and  in  the  manner  and  within  the  time  prescribed  by 
law  for  him  co  do  as  such  trustee,  in  this,  to  wit:  Tliat 
on  said  31st  day  of  October,  1890,  the  said  James  R. 
Duty,  by  virtue  of  his  said  oflSce  of  trustee  of  said  Lib- 
erty township,  did  then  and  there  unlawfully  incur,  ou 
behalf  of  said  Liberty  township,  a  debt,  by  then  and  there 
executing  the  certain  note  and  evidence  of  indebtedness 
of  said  township  to  one  George  M.  Ray,  which  reads  as 
follows,  to  wit: 

''$500.  Shelbyville,  Ind.,  Oct.  3,  1890. 

"On  January  15,  1893,  after  date.  Liberty  School 
Township,  of  Shelby  county,  Indiana,  promise  to  pay  to 
the  order  of  George  M.  Ray,  at  the  First  National  Bank 
of  Shelbyville,  Ind.,  five  hundred  dollars,  with  eight  per 
cent,  interest  per  annum  from  date,  until  paid,  and  at- 
torney's fees.  This  warrant  is  given  for  necessary 
school  supplies,  consisting  of  ten  historical  and  ten  read- 
ing charts,  to  be  used  in  the  public  school  houses  in  said 
township;  and  the  undersigned,  trustee  of  said  town- 
ship, hereby  certifies  that  the  aggregate  amount  of  in- 
debtedness hereby  incurred  in  behalf  of  said  township 
does  not  exceed  the  amount  of  funds  now  on  hand  out  of 
which  the  same  is  payable,  and  the  amount  of  funds  to 
be  derived  from  the  tax  assessed  against  said  township 
for  the  year  in  which  said  indebtedness  was  incurred;  also, 
that  the  above  supplies  have  been  received. 

''Liberty  School  Township, 
"Shelby  county,  Ind. 
"By  J.  R.  Duty,  Trustee, 
"P.  O.  Waldron,  Ind. 


NOVEMBER  TERM,  1893.  597 

Duty  V.  The  State. 

*  'Which  note  and  certificate  of  indebtedness  is  indorsed 
on  the  back  thereof  as  follows: 

*'  'Pay  to  the  order  of  Delia  Curtis. 

"  'George  M.  Ray.' 

"  'Pay  to  the  order  of  Chas.  W.  Gorsuch. 

"  'Delia  Curtis.' 
"The  amount  of  which  note  and  certificate  of  indebted- 
ness, and  of  said  debt,  was  then  and  there  in  excess  of 
the  fund  of  said  township  on  hand  to  which  said  debt 
was  then  and  there  chargeable,  being  the  special  school 
revenue  and  fund  of  said  township,  and  in  excess  of 
said  revenue  and  fund  of  said  township  to  be  derived 
from  the  tax  assessed  against  said  township  therefor  for 
the  year  1890,  without  having  first  procured  an  order 
from  the  board  of  county  commissioners  of  said  Shelby 
county,  Indiana,  authorizing  him,  as  such  trustee,  to 
contract  such  indebtedness,  or  execute  said  note  and  cer- 
tificate of  indebtedness,  and  having  then  and  there  failed 
and  refused  to  procure  such  order  from  said  board  of 
county  commissioners,  in  the  manner  and  as  provided  by 
law,  before  he  incurred  said  debt  and  executed  said  note 
and  certificate  of  indebtedness  as  such  trustee,  as  afore- 
said, contrary,"  etc. 

By  section  2018,  R.  S.  1881,  it  is  provided  that  any 
oflBcer  under  the  constitution  or  laws  of  this  State, 
"who  *  *  ♦  fails  to  periorm  any  duty  in  the  manner 
and  within  the  time  prescribed  by  law,''  shall,  upon  con- 
viction thereof,  be  fined  not  less  than  ten  dollars  nor 
more  than  five  hundred  dollars,  and  be  imprisoned  in 
the  county  jail  not  exceeding  six  months. 

The  particular  duty  which  it  is  claimed  the  appellant 
failed  to  perform  here  is  defined  in  sections  6006  and 
6007,  R.  S.  1881,  which  read  as  follows: 

"6006.  Whenever  it  becomes  necessary  for  the  trustee 
of  any  township  in  this  State  to  incur,  on  behalf  of  his 
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township,  any  debt  or  debts  whose  aggregate  amount 
shall  be  in  excess  of  the  fund  on  hand  to  which  such 
debt  or  debts  are  chargeable,  and  of  the  fund  to  be  de- 
rived from  the  tax  assessed  against  his  township  for  the 
year  in  which  such  debt  is  to  be  incurred,  such  trustee 
shall  first  procure  an  order  from  the  board  of  county 
commissioners  of  the  county  in  which  such  township  is 
situated,  authorizing  him  to  contract  such  indebted- 
ness." 

''6007.  Before  the  board  of  commissioners  shall  grant 
such  order,  the  township  trustee  shall  file,  in  the  audit- 
or's office  of  his  county,  a  petition,  setting  forth  therein 
the  object  for  which  such  debt  or  debts  are  to  be  incur- 
red and  the  approximate  amount  required,  and  shall 
make  affidavit  that  he  has  caused  notice  to  be  given," 
etc. 

It  is  assumed,  in  argument,  by  appellant's  counsel, 
that  the  gist  of  the  offense  charged  is  the  creation  of  a 
debt  against  the  township,  without  authority  of  law,  and 
in  this  view  we  are  disposed  to  concur.  Proceeding 
upon  this  assumption,  counsel  contend  that  three  things 
are  necessary  to  make  out  a  case  against  the  trustee  upon 
such  a  charge,  and  that  they  must  appear  affirmatively 
in  the  indictment: 

1.  The  necessity  for  the  incurring  of  the  debt. 

2.  That  the  same  was  in  excess  of  the  fund  on  hand 
and  to  be  derived  from  the  tax  assessed  for  the  year  in 
which  said  debt  was  to  be  incurred. 

3.  That  the  trustee  failed  to  procure  an  order  from 
the  board  of  commissioners  authorizing  him  to  contract 
such  indebtedness. 

It  is  claimed  in  argument,  that  these  things  are  not 
sufficiently  charged  in  the  indictment,  and  that  the  same 
is  therefore  radically  defective. 

It  is  also  insisted  that  the  indictment  shows  upon  its 
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face,  that  the  act  charged,  to  wit,  the  incurring  of  the 
debt,  was  not  one  of  the  duties  enjoined  by  law  upon  the 
trustee,  and  that  it  further  appears  affirmatively  that  no 
debt  was  in  fact  incurred,  and  that  whence  there  could 
have  been  no  violation  of  the  criminal  statute  above  re- 
ferred to. 

Official  misconduct,  we  conceive,  may  be  of  three 
kinds,  viz: 

1.  Malfeasance,  or  the  doing  of  an  act  wholly  wrong- 
ful or  unlawful. 

2.  Nonfeasance,  or  the  omission  to  do  an  act  at  all, 
which  the  law  requires  the  official  to  do. 

3.  Misfeasance,  or  the  doing  of  a  lawful  act  in  an  un- 
lawful manner,  or  (which  is  the  same  thing)  the  failure 
to  do  such  act  in  the  manner  prescribed  by  law. 

The  last  enumeration  characterizes  the  act  charged  in 
the  indictment,  and  is  fully  covered  by  the  criminal 
statute. 

It  is  a  well  established  rule  of  criminal  pleading,  that 
where  the  offense  is  defined  by  the  statute,  and  the  acts 
constituting  such  offense  are  stated  in  the  language  of 
the  statute,  it  will  be  sufficient.  Gillett's  Crim.  Law, 
section  132a,  and  cases  cited;  1  Bishop  Grim.  Proced., 
section  612. 

It  is  not  necessary  that  the  exact  words  of  the  statute 
be  employed;  it  is  sufficient  to  use  equivalent  terms,  or 
language  conveying  the  same  meaning.  Taking  the 
three  sections  together  as  creating  the  offense,  we  think 
the  facts  set  out  sufficiently  charge  the  commission  of  the 
same. 

The  indictment  broadly  charges  that  the  appellant  in- 
curred a  debt  on  behalf  of  the  township,  and  we  can  not 
say,  as  a  matter  of  law,  from  the  contents  of  the  indict- 
ment, that  no  debt  was  in  fact  created.  Notwithstand- 
ing the  failure  of  the  trustee  to  obtain  the  order  of  the 
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board  of  commissioners,  if  the  debt  was  incurred  for 
supplies  that  were  reasonably  necessary  for  the  schools 
of  the  township,  the  debt  m^ght  have  been  collected  by 
legal  process  upon  the  implied  contract,  if  the  goods  were 
actually  delivered  to,  and  used  by,  such  schools. 

As  was  said  by  Mitchell,  J.,  in  Boyd  v.  MiU  Creek 
School  Tp,,  124  Ind.  193:  ''It  is  quite  true  that  where 
a  municipal  corporation  receives  money  into  its  treas- 
ury, or  property,  or  work  and  labor,  which  is  of  value 
to  it  through  a  contract,  or  by  the  issuing  of  bonds  or 
notes  that  are  void,  an  action  may  be  maintained  to 
recover  the  money  received  or  the  value  of  the  property 
appropriated.'' 

While,  in  such  a  case,  there  may  be  no  recovery  on  the 
note  or  obligation,  it  is  still  true,  in  a  sense,  that  the 
debt  was  incurred  through  or  by  means  of  the  note  or 
certificate  issued. 

It  may  be,  and  doubtless  is,  the  law  in  such  a  case, 
that  the  holder  of  the  evidence  of  the  debt  can  not  re- 
cover upon  the  certificate  alone,  but  must  prove  the  rea- 
sonable necessity  for  the  goods,  that  they  were  received 
and  used,  and  the  value  thereof.  But  it  can  not  be  ar- 
gued from  this,  that  the  issuing  of  the  certificate  by  the 
trustee  is  a  nullity,  and  can  not  therefore  be  treated,  as 
against  him  personally,  as  the  means  of  the  incurring  of 
the  debt. 

While  the  township,  in  a  civil  action  upon  the  certifi- 
cate or  warrant,  might  well  set  up  such  a  defense,  it  does 
not  lie  in  the  power  of  the  trustee  to  do  so  in  a  defense 
to  a  criminal  prosecution.  The  construction  given  the 
statute,  by  which  townships  are  exempt  from  liability 
upon  such  written  obligations,  was  made  from  considera- 
tions of  public  policy,  and  in  favor  of  the  corporations 
that  have  been  made  the  victims  of  designing  supply 
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dealers  and  negligent  or  corrupt  trustees,  and  other  pub- 
lic servants. 

The  appellant,  according  to  the  facts  charged  in  the 
indictment,  has  done  all  that  lay  within  his  power  to 
create  an  indebtedness  by  issuing  the  township  warrant, 
and  he  can  not  be  allowed  to  profit  by  his  own  wrong,  by 
asserting  that  the  law  will  not  permit  the  township  to 
suffer  from  his  illegal  act. 

To  hold  that  the  State  must  show  that  the  trustee  in- 
curred a  debt  by  issuing  a  valid  and  binding  certificate 
would  be  to  decide  that  the  State  is  required  to  charge 
and  prove  that  he  committed  a  lawful  act  in  order  to 
establish  the  unlawfulness  of  the  same  act. 

It  was  not  intended  to  punish  officials  who  follow  the 
law,  but  those  who  violate  or  disobey  it.  The  law  does 
not  require  that  the  trustee  must  have  issued  a  valid  and 
binding  certificate  before  he  becomes  criminally  liable. 
The  certificate  or  obligation  is  but  an  evidence  of  the  in- 
debtedness, and  the  fact  that  the  indictment  characterizes 
it  as  the  means  of  incurring  such  indebtedness  will  not 
destroy  the  averment  that  the  appellant  incurred  a  debt. 
The  certificate  or  warrant  being,  in  a  certain  sense,  the 
means  by  which  the  debt  was  created,  the  fact  that  such 
certificate  or  warrant  may  not  of  itself  form  the  proper 
basis  of  a  civil  action  against  the  township,  will  not  en- 
able such  trustee  to  escape  criminal  liability  on  the 
charge  set  forth  in  the  indictment.  The  law  forbade  the 
trustee  to  enter  into  the  contract  made  by  him  under  the 
circumstances  alleged,  notwithstanding  that  the  written 
contract,  of  and  in  itself,  may  subsequently  prove  invalid 
as  a  claim  against  the  township. 

The  act  alleged  to  have  been  done  here  is  the  unlawful 
creation  of  a  debt  on  behalf  of  the  township,  by  giving 
the  written  obligation  of  such  township,  without  having 
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first  procured  the  order  of  the  board  of  commissioners. 
The  act  of  creating  the  debt  may  be,  and  under  proper 
circumstances  is,  a  duty  devolving  upon  the  trustee. 
The  manner  in  which  the  law  required  him  to  incur  the 
debt,  under  the  facts  alleged,  was  by  first  procuring  the 
order  of  the  proper  board.  The  incurring  of  the  debt 
without  such  order  was  the  performance  of  an  act  in  a 
manner  different  from  that  which  the  law  points  out.  It 
was  the  failure  to  perform  a  duty  in  the  manner  pre- 
scribed by  law. 

The  failure  of  the  indictment  to  charge  directly  that 
the  debt  was  incurred  for  school  supplies,  or  other  nec- 
essaries, will  not  vitiate  it.  It  is  directly  charged  that 
the  appellant  incurred  a  debt  on  the  part  of  the  town- 
ship. If  he  did  this,  we  do  not  think  it  was  material  to 
show  what  the  consideration  for  the  debt  was,  or  what 
the  obligation  of  the  township  was  given  for.  These  are 
mere  evidentiary  facts  to  be  supplied  by  the  proof. 

We  think  the  indictment  sufficiently  charges  that  the 
debt  was  in  excess  of  the  fund  on  hand  and  to  be  de- 
rived from  the  assessments  of  the  current  year,  and  also 
that  the  appellant  failed  to  procure  the  proper  order  from 
the  board  of  county  commissioners,  as  he  was  required 
to  do.     The  motion  to  quash  was  properly  overruled. 

Under  the  next  error  assigned,  it  is  complained  that 
the  court  wrongfully  admitted  certain  testimony. 

A  witness,  who  was  a  teacher  in  the  township  schools, 
was  asked,  by  counsel  for  the  State,  after  it  had  been 
shown  that  the  warrant  was  issued  for  certain  historical 
and  reading  charts,  whether  the  charts  contracted  for  by 
the  appellant  and  delivered  to  and  used  by  the  township, 
were  reasonably  necessary  to  the  conducting  of  a  school 
in  Liberty  township,  to  which  she  was  permitted  to  an- 
swer in  the  affirmative.     The  objection  was  based  upon 
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the  ground  that  the  indictment  did  not  charge  that  any 
debt  was  created  for  such  charts,  but  by  reason  of  the 
execution  of  the  certificate. 

We  have  already  decided  that  it  was  not  necessary  to 
charge  what  the  debt  was  incurred  for,  this  being  a  mat- 
ter of  proof. 

The  testimony  introduced  tended  to  sustain  the  charge 
that  a  debt  was  incurred,  and  for  this  reason  we  think  it 
was  proper. 

The  admission  in  evidence  of  the  certificate  set  forth 
in  the  indictment  is  claimed  to  be  erroneous.  We  think 
it  was  proper  as  tending  to  prove  the  act  charged. 

It  is  further  urged  that  the  court  erred  in  allowing  the 
State  to  introduce  in  evidence,  over  appellant's  objec- 
tion, a  similar  certificate  shown  to  have  been  executed 
by  the  appellant  on  the  same  day,  for  $300.  The  last 
obligation  fell  due  a  year  before  the  one  set  out  in  the 
indictment,  and  we  think  it  tends  to  prove  the  indebted- 
ness of  the  township  beyond  the  amount  of  the  funds  in 
hand  and  to  be  derived  from  the  current  year's  taxes  at 
the  time  of  the  commission  of  the  alleged  offense,  and 
was  proper  for  the  consideration  of  the  jury. 

It  is  next  insisted  that  certain  instructions  were  im- 
properly given,  and  others  improperly  refused.  The 
questions  presented  by  these  rulings  have  been  fully  de- 
termined by  what  has  been  said  upon  the  suflSciency  of 
the  indictment.  No  error  was  committed  by  the  court 
in  these  rulings. 

It  is  finally  contended  that  the  appellant  was  convicted 
without  suflBcIent  evidence.  We  have  examined  the  evi- 
dence, and  think  it  is  amply  sufficient  to  warrant  the 
aonviction. 

It  will  not  subserve  any  good  purpose  to  set  out  such 
portions  of  the  evidence  as  tend  to  support  the  verdict. 
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Much  of  the  appellant's  argument  in  this  connection  has 
been  disposed  of  by  our  ruling  upon  the  sufl5.ciency  of 
the  indictment. 

Judgment  affirmed. 

Filed  Feb.  20, 1894 ;  petition  for  a  rehearing  overraled  April  24, 18d4. 


No.  709. 

The  Toledo,  St.  Louis  and  Kansas  City  Railroad 
Company  v.  Burgan. 

Railboad. — Private  Crossing, —  Written  Agreement  to  Make,  Construc- 
tion of, — Cattle  Guards, — Wing  Fences. — Gates, — Where  a  railroad 
company  has  agreed,  in  writing,  in  consideration  of  the  grant  of  the 
right  of  way,  to  construct  a  crossing ;  and  did,  in  parsuance  of  the 
agreement,  construct  a  farm  crossing,  of  which  cattle  guards  and 
wing  fences  were  an  essential  part,  the  company  is  not  in  a  position, 
to  claim  that  the  mere  construction  of  such  crossing  was  a  full  and 
final  compliance  with  the  terms  of  the  contract,  and  that  having  so 
complied  therewith,  the  company  has  the  right,  after  maintaining 
the  same  for  many  years,  to  remove  the  cattle  guards  and  wing 
fences  without  the  consent  of  the  land  owner,  and  to  erect  in  lieu 
thereof  gates  in  the  right  of  way  fences,  and  thenceforth,  without 
notice  to  the  land  owner,  to  rely  on  him  or  his  tenant  to  maintain 
and  keep  the  gates  in  repair. 

Same. — Private  Crossing. — Damages. — Defense, — ^In  an  action  for  dam- 
ages for  failure  of  a  railroad  company  to  properly  maintain  a  private 
crossing  according  to  contract,  it  is  no  answer  to  say  that  the  plain- 
tiff might  have  performed  the  duty  incumhenton  the  company,  and 
thus  have  prevented  or  lessened  the  damages. 

Same. — Private  Crossing. — Duty  of  Land  Owner  to  Maintain, — Where  a 
private  railroad  crossing  is  constructed  under  and  pursuant  to  the 
terms  of  a  contract,  with  wing  fences  and  cattle  guards,  there  is  no 
duty  devolving  on  the  land  owner,  by  statute,  to  maintain  it. 

Contract. — Construction  by  Parties  Thereto. — If  parties,  by  their  acts, 
have  given  a  construction  to  a  contract  entered  into  by  them,  the 
courts  will  adopt  and  enforce  that  construction. 
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From  the  Howard  Circuit  Court. 

S.  C.  Bayleas  and  C.  G.  Guenther,  for  appellant. 
/.  C.  Blacklidge,  C.  C.  Shirley  and  B.  C.  Moon,  for 
appellee. 

Davis,  C.  J. — ^The  appellee  brought  this  action  against 
the  appellant,  to  recover  damages  for  stock  injured  on 
appellant's  railroad.  The  complaint  is  in  two  para- 
graphs, but  inasmuch  as  the  appellee  failed  to  make  any- 
proof  to  sustain  the  first  paragraph,  it  will  not  be  noticed 
in  the  further  consideration  of  the  record. 

The  second  paragraph  reads  as  follows: 

"The  plaintiff,  Elmer  Burgan,  alleges  that  on  Novem- 
ber 9,  1890,  John  A.  Pierce  was  the  owner  of  the  north 
half  of  the  southeast  quarter  of  section  thirty-two  (32), 
township  twenty-four  (24)  north,  range  five  (5)  east,  in 
Howard  county,  Indiana,  and  said  Pierce  has  all  the 
time  since  continued  to  be,  and  now  is,  the  owner  of  said 
real  estate;  that  on  said  day  the  said  John  A.  Pierce  ex- 
ecuted to  the  Frankfort,  St.  Louis  and  Toledo  Railroad 
Company  a  deed  for  the  right  of  way  of  said  company 
across  said  real  estate,  said  company  being  then  about  to 
construct  a  line  of  railroad  through  the  county  of  How- 
ard, extending  from  Toledo,  Ohio,  to  the  city  of  St. 
Louis,  Mo.;  that  said  deed  of  right  of  way  was  accepted 
by  said  railroad  company,  and  said  line  of  railroad  con- 
structed through  the  said  Pierce's  land,  in  accordance 
with  such  grant  of  right  of  way  to  said  company.  The 
plaintiff  avers  that  said  Frankfort,  St.  Louis  and  Toledo 
Railroad  Company  orally  agreed,  at  the  time  said  deed 
was  made,  that  in  consideration  of  said  right  of  way 
grant  of  said  John  A.  Pierce  to  said  company,  it  would 
fence  said  right  of  way  within  a  reasonable  time,  and 
make  an  over  crossing  over  said  railroad,  and  also  make 
an  under  crossing  if  the  nature  of  the  land  would  per- 
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mit,  and  said  oral  agreement  was  reduced  to  writing, 
and,  by  the  mutual  mistake  of  said  railroad  company  and 
said  Pierce,  the  land  of  said  Pierce  was  misdescribed  in 
said  written  agreement,  and  was  described  therein  as  be- 
ing in  section  twenty-six  (26)  instead  of  section  thirty- 
two  (32),  as  was  intended  by  both  the  parties  at  the 
time;  that  said  Pierce  did  not  then  own  any  real  estate 
in  section  twenty-six  (26),  nor  did  said  railroad  com- 
pany contemplate  constructing  a  line  of  railway  across 
said  section  twenty-six  (26),  and  both  parties  intended 
said  agreement  to  apply  to  the  real  estate  owned  by  said 
John  A.  Pierce,  which  is  correctly  described  as  above 
stated.  The  plaintiff  avers  that  said  written  contract,  as 
executed  by  said  railroad  company,  is  as  follows: 

*'  'In  consideration  of  the  right  of  way,  this  day  given 
by  John  A.  Pierce,  over  the  north  half  of  the  southeast 
quarter  of  section  26,  range  5  east,  township  24,  How- 
ard county,  Ind.,  to  the  Frankfort,  St.  Louis  and  Toledo 
R.  R.  Co.,  said  company  agrees  to  fence  said  right  of 
way  within  a  reasonable  time,  to  make  an  over-crossing, 
and  an  under-crossing  if  the  nature  of  the  land  will  per- 
mit, and  to  pass  said  Pierce  and  wife  on  the  road  to 
Toledo  and  return  free  of  charge. 

*'  *The  Frankfort,  St.  Louis  and  Toledo  R.  R.  Co. 

''  'November  9,  1880.       By  A.  H.  McVey,  Agt.' 

"The  plaintiff  avers  that  said  Frankfort,  St.  Louis  and 
Toledo  Railroad  Company  did,  according  to  said  agree- 
ment, within  a  reasonable  time,  fence  said  road,  as  by 
it  agreed,  and  that  it  put  in  an  under-crossing  on  said 
Pierce's  land,  and  that  it  constructed  upon  said  land,  as 
agreed,  an  over-crossing  for  said  Pierce;  that  said  over- 
crossing  was  well  and  substantially  constructed,  and 
consisted  of  an  opening  in  the  fence  upon  each  side  of 
the  track,  and  a  plank  crossing  over  the  track,  cattle- 
guards  and  wing  fences  upon  each  side  of  the  track,  con- 
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necting  said  cattle-guards  with  the  right  of  way  fence 
upon  each  side  of  the  track. 

'^  Plaintiff  avers  that  soon  after  said  crossing  and 
fences  were  constructed  by  said  Frankfort,  St.  Louis, and 
Toledo  Railroad  Company,  under  the  name  of  the  Toledo, 
Cincinnati  and  St.  Louis  Railroad  Company,  which  com- 
pany continued  to  own  and  operate  the  same  until  on  or 
about  the  6th  day  of  June,  1886,  when  the  defendant 
company  became  the  owner  of  the  same,  in  pursuance  of 
a  sale  made  of  said  company's  right  of  way  upon  a  de- 
cree entered  in  the  Circuit  Court  of  the  United  States  for 
the  district  of  Indiana,  foreclosing  a  mortgage  thereon, 
and  the  defendant  company,  ever  since  it  took  posses- 
sion thereof,  on  said  date,  has  been,  and  now  is,  in  pos- 
session of  said  railroad,  with  its  track  and  right  of  way; 
that  said  Toledo,  Cincinnati  and  St.  Louis  Railway  Com- 
pany maintained  said  fence  and  said  over-crossing  in  good 
repair,  substantially  as  they  were  constructed  by  its 
predecessor,  and  at  the  time  the  defendant  company  took 
possession  of  said  railroad  through  the  land  of  said 
Pierce,  said  crossings,  consisting  of  said  openings  and 
cattle- guards,  and  winged  fences  and  planked  driveway 
across  the  track,  was  open  and  visible,  and  was  in  use 
by  the  said  Pierce  and  his  tenants,  in  pursuance  of  the 
above  mentioned  contract  made  at  the  time  said  Pierce 
executed  his  deed  for  said  right  of  way. 

*'The  plaintiff  avers  that  after  the  defendant  company 
took  possession  of  said  railroad  it  wrongfully  tore  out 
said  cattle-guards  and  winged  fences  of  said  crossing, 
and  failed  and  refused  to  maintain  the  same,  which  cat- 
tle-guards and  wing  fences  were  a  necessary  part  of  said 
crossing;  that  said  defendant  company  put  gates  upon 
each  of  its  track  where  said  crossing  had  been  main- 
tained, and  that  it  wrongfully  permitted  the  gates  at  said 
crossing,  so  put  in  by  it,  to  become  out  of  repair  and 
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break  down  and  become  worthless;  that  by  reason  of  said 
wrongful  conduct  on  the  part  of  the  defendant,  said  farin 
crossing  was  rendered  of  but  little  value  ;  and  that  it  be- 
came, and  was,  dangerous  to  drive  stock  over  the  same, 
on  account  of  the  great  danger  of  stock  straying  upon 
the  track  of  said  railroad  and  being  killed. 

^'Plaintiff  avers  that  in  the  season  of  1891  he  was  the 
tenant  of  said  John  A.  Pierce,  the  owner  of  said  real  es- 
tate, and,  as  such  tenant,  was  in  possession  and  use  of 
the  part  of  the  farm  upon  which  said  crossing  was  to 
have  been  maintained  according  to  the  terms  of  said 
agreement;  that  on  or  about  the  14th  day  of  September, 
1891,  the  plaintiff  was  the  owner  of  one  mare,  three 
years  old,  of  the  value  of  one  hundred  and  thirty-five 
dollars  ($135),  and  one  horse,  three  years  old,  and,  at 
said  date,  the  mare  and  horse  were  in  the  pasture  land  be- 
longing to  said  Pierce,  of  which  the  plaintiff  was  in  posses- 
sion as  such  tenant,  and  said  mare  and  horse,  by  reason 
of  the  failure  and  refusal  of  the  defendant  to  maintain 
the  gates  of  said  crossing,  as  required  under  said  con- 
tract, entered  upon  the  railroad  track  of  defendant, 
through  one  of  the  defective  gates  of  said  crossing,  and 
by  reason  of  the  wrongful  failure  and  refusal  of  the  de- 
fendant to  maintain  said  cattle-guards  and  wing  fences 
at  said  crossing,  said  mare  and  horse  belonging  to  the 
plaintiff  strayed  upon  and  along  the  track  of  the  defendant 
on  said  farm  between  the  fences  on  each  side  of  the  right 
of  way,  and  said  mare  and  horse  were  there  struck  by  an 
engine  and  train  of  cars  owned  and  operated  by  the  de- 
fendant, and  the  said  mare  was  thereby  killed,  and  said 
horse  was  damaged  and  decreased  in  value  in  the  sum  of 
fifty  dollars  ($50),  all  without  any  fault  or  negligence  of 
this  plaintiff  contributing  thereto;  that  the  defendant 
has  not  paid  to  the  plaintiff  the  damages  sustained  by 
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him  by  reason  of  the  killing  of  said  mare  and  the  in- 
jury of  said  horse,  and  said  damages  sustained  by  him, 
to  wit,  one  hundred  and  eighty-five  dollars  ($185),  are 
due  and  unpaid,  and  for  said  sum,  with  interest  and 
costs,  he  asks  a  judgment  against  the  defendant." 

The  first  error  assigned  is  that  ''the  court  erred  in 
overruling  the  demurrer  to  the  second  paragraph  of  the 
complaint.'' 

Counsel  for  appellant  say:  "It  must  be  borne  in  mind, 
in  construing  this  paragraph  of  complaint,  that  it  is  not 
an  ordinary  action  at  law  for  damages  arising  out  of  in- 
jury to  animals  because  of  a  failure  to  properly  fence  a 
right  of  way,  but  is  an  action  based  solely  upon  the 
breach  of  contract  set  out  in  this  paragraph  of  com- 
plaint.'' ♦  ♦  ♦  <'The  theory  of  the  appellee  is,  that 
under  the  terms  of  this  agreement  to  construct  the  priv- 
ate crossing  the  railroad  company  was  bound  to  put  in 
both  cattle-guards  and  wing  fences."  ♦  ♦  ♦  "Our 
position  is,  that  when  the  present  company,  the  appel- 
lant herein,  took  possession  of  this  railroad,  and  con- 
structed gates  at  this  crossing,  connecting  with  the  lines 
of  fence  upon  its  right  of  way,  there  was  then  a  full  and 
complete  compliance  with  the  agreement,  and  that  the 
duty  of  maintaining  the  gate  and  keeping  it  closed 
rested  upon  appellee,  and  his  failure  to  do  so  was  at  his 
peril."  ♦  ♦  ♦  "We  most  earnestly  contend  that  * 
*  *  under  the  law  the  original  company  was  not  bound 
to  put  in  these  cattle  pits  and  wing  fences,  but  may  have 
done  so  purely  as  a  matter  of  choice  and  to  prevent  ani- 
mals passing  over  the  private  crossing  from  escaping 
either  way  upon  the  right  of  way,  and  thereby  endanger- 
ing the  operation  of  its  trains  over  its  road;  if  it  did  so, 
it  was  under  no  obligation  to  so  continue  to  maintain 
them,  neither  was  the  appellant  under  any  obligation  to 
Vol.  9—39 
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maintain  them,  and  had  clearly  the  right  to  remove 
them.'' 

The  argument  of  counsel  for  appellant  in  support  of 
the  first  error  assigned  is  predicated  upon  the  foregoing 
propositions. 

The  questions  involved  in  this  case  are  neither  nu- 
merous or  complicated,  and  the  conisideration  of  a  few 
propositions  is  all  that  is  required  to  determine  the 
sufficiency  of  the  complaint.  The  gravamen  of  the  ac- 
tion is  to  recover  damages  for  injuries  sustained  by  ap- 
pellee, as  tenant  of  the  land  owner,  on  account  of  the  fail- 
ure of  appellant  to  discharge  the  duties  imposed  on  it  by 
the  contract  mentioned  and  set  out  in  the  complaint. 
Toledo,  etc.,  R.  R.  Co.  v.  Fenstemaker,  3  Ind.  App.  151; 
Toledo,  etc.,  R.  R.  Co.  v.  Cosand,  6  Ind.  App.  222,  33 N. 
E.  Rep.  251. 

The  duty  of  the  company  was  a  continuing  one  run- 
ning with  the  land.  Rorer  on  Railroads,  p.  621;  Midland 
R.  W.  Co.  V.  Fisher,  125  Ind.  19;  Terre  Haute,  ek.,R. 
R.  Co.  V.  Schaefer,  5  Ind.  App.  86;  Lake  Erie,  etc.,R.W. 
Co.  V.  Fiahback,  5  Ind.  App.  403;  Bond  v.  Evarmille, 
etc.,  R.  R.  Co.,  100  Ind.  301. 

It  is  not  controverted  but  that  the  tenant  had  the  same 
right  of  action,  if  any,  that  the  land  owner  would  have 
had  under  the  same  circumstances.  Wood's  Landl.  and 
Ten.,  p.  1299;  Taylor  Landl.  and  Ten.,  sections  178, 
212;  Thornton  on  R.  R.  Fences  and  Private  Crossings, 
section  264. 

If  it  was  conceded  that  the  company  was  not  origin- 
ally bound,  under  the  terms  of  the  written  contract,  to 
adopt  a  style  of  crossing  of  which  cattle-guards  and  wing 
fences  were  a  necessary  part,  the  conclusion  would  be 
inevitable  that  the  company  was  required  to  construct  a 
crossing  reasonably  fit  for  the  purpose  contemplated  by 
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the  contract.  Thornton  Railroad  Fences,  etc.,  sections 
267,  289. 

In  other  words,  the  original  company  was,  under  the 
terms  of  the  contract,  bound  to  build  the  fences  and  to 
make  an  over-crossing  for  the  use  and  benefit  of  the  land 
owner  and  his  privies.  How  this  crossing  should  be 
constructed  is  not  stated  in  the  contract.  Whether  it 
should  be  made  with  cattle-guards  and  wing  fences  is  not 
disclosed.  In  respect  to  the  manner  of  the  construction 
of  the  crossing,  the  contract  is  indefinite.  In  this  con- 
nection it  is  proper  to  6all  attention  to  the  familiar  rule 
that  *'when  parties  have,  by  their  acts,  given  a  construe- 
tion  to  a  contract  entered  into  by  them,  the  courts  will 
adopt  and  enforce  that  construction."  Ingle  v.  Norring- 
ton,  126  Ind.  174. 

In  this  case  the  demurrer  admits  that  the  company, 
in  pursuance  of  the  terms  of  the  contract,  constructed  a 
crossing  with  cattle-guards  and  wing  fences  forming  a 
necessary  part  thereof;  that  such  crossing  was  main- 
tained by  the  company  for  many  years;  that  after  1886, 
and  prior  to  1891,  but  just  when  is  not  clear,  the  com- 
pany removed  the  cattle-guards  and  wing  fences,  and 
erected  gates  in  the  right  of  way  fences  on  either  side  of 
the  railroad  at  that  point;  that  the  company  suffered  the 
gates  to  get  and  remain  out  of  repair,  etc. 

Counsel  for  appellant  insist,  not  only  that  the  full 
duty  of  the  company,  under  the  agreement,  was  dis- 
charged when  the  crossing  was  made,  but  that  appellant 
had  the  right  to  take  out  and  remove  the  cattle-guards 
and  wing  fences,  and,  in  lieu  of  such  guards  and  fences, 
to  erect  gates  upon  each  side  of  the  track  where  the  cross- 
ing had  been  made,  and  thenceforth  that  it  was  the  duty 
of  the  land  owner  to  maintain  and  keep  up  the  gates. 

The  primary  question  to  be  determined  is,  when  the 
company  constructed  the  crossing  with  cattle-guards  and 
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wing  fences  constituting  an  essential  part  of  such  cross- 
ing, was  it  bound  to  maintain  said  crossing  for  the  use 
and  benefit  of  the  land-owner  and  his  privies? 

In  Miller  v.  Chicago,  etc.,  R.  W.  Co,,  66  Iowa,  546,  it 
was  held  that  where  a  railroad  company  constructs  such 
crossing,  whether  bound  to  so  construct  it  or  not,  the 
company  is  bound  to  keep  the  same  in  such  repair  to  ac- 
complish the  purpose  for  which  it  was  intended. 

The  court,  in  that  case,  says:  '*The  plaintiff  had  no 
right  to  construct  such  crossing  or  to  repair  it,  for  the 
reason  that  he  had  no  right  to  enter  upon  the  defend- 
ant's right  of  way  for  such  purpose.*' 

The  act  of  the  company,  in  the  original  construction 
of  the  crossing  in  question,  must  be  held  to  show  con- 
clusively, so  far  as  the  demurrer  to  the  complaint  is  con- 
cerned, that  it  was  of  the  kind  and  character  contem- 
plated by  the  parties.  When  constructed,  the  duty  to 
maintain  and  keep  such  crossing  in  repair  certainly  de- 
volved on  the  company.  This  theory  having  been  acted 
upon  by  the  company  for  years,  appellant  had  no  right, 
without  the  consent  of  the  land  owner,  to  remove  the 
cattle-guards  and  wing  fences,  on  the  erection  of  gates 
upon  each  side  of  its  tracks  where  said  crossing  had  been 
maintained.  If  the  gates,  under  the  circumstances  stated, 
were  rightfully  erected  in  lieu  of  the  cattle-guards  and 
wing  fences,  wbich  is  doubtful  (  Williams  v.  Clark,  140 
Mass.  238),  and  if  it  was  the  duty  Of  appellee  to  maintain 
them  (sections  1074,  1081,  Elliott's  Supp.),  yet  this 
would  be  no  excuse  for  the  wrongful  removal  of  the  cross- 
ing or  any  material  part  thereof,  which  it  was  the  duty 
of  appellant  to  maintain  in  pursuance  of  the  construc- 
tion placed  on  the  agreement  by  the  parties. 

This  contract  was  entered  into  in  1880.  The  statute 
was  enacted  in  1885,  and  was  not  intended  to  impair  ex- 
isting contract  rights.     Section  1081,  supra. 
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The  stock,  in  this  case,  was  not  injured  on  the  cross- 
ing. The  mare  and  horse  entered  upon  the  crossing 
through  the  defective  gate,  and  thence,  on  account  of  the 
absence  of  the  cattle-guards  and  wing  fences,  strayed 
upon  and  along  said  railroad  track  between  the  right-of- 
way  fences  upon  said  farm  and  were  thereby  injured.  If 
the  crossing,  as  constructed  originally,  had  not  been  im- 
paired by  the  removal  of  the  cattle-guards  and  wing 
fences,  the  animals  could  not  have  strayed  6n  and  along 
said  railroad  track  at  the  place  they  were  injured. 

Moreover,  when  it  is  made  the  duty  of  the  company, 
either  by  statute  or  contract,  to  fence  the  right  of  way, 
or  to  construct  crossings,  the  company  is  bound  to  keep 
such  fences  or  crossings  so  constructed  by  it  in  repair, 
except  provision  to  the  contrary  is  made  in  the  statute 
or  contract.  Wood  Railway  Law,  p.  1558;  Louisville, 
etc,,  R,  W,  Go,  V.  Consolidated  Tank  Line  Co.,  i  Ind. 
App.  40. 

This  rule  is  not  changed  by  section  1081,  Elliott's 
Supp.  That  section  provides  that  in  the  absence  of  con- 
tract or  agreement  to  the  contrary  all  gates  and  bars  at 
farm  crossings  shall  be  constructed  and  maintained  and 
kept  closed  by  the  owner  of  such  farm  crossing.  When 
the  land  owner  constructs  a  farm  crossing,  or  when  the 
railway  company  voluntarily,  for  the  accommodation  or 
convenience  of  the  land  owner,  constructs  such  farm 
crossing,  such  owner  is  required  to  maintain  and  keep 
the  gates  closed.  Hunt  v.  Lake  Shore,  etc.,  R.  W.  Co., 
112  Ind.  69. 

When,  however,  as  in  this  case,  such  crossing  is  con- 
structed, under  and  pursuant  to  the  terms  of  a  contract, 
with  wing  fences  and  cattle-guards,  there  is  no  duty  de- 
volving on  the  land  owner,  by  statute,  to  maintain  it. 
The  statute  in  question  was  not  intended  to  change  the 
contractual  rights  of  the  parties,  and  appellant  could 
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not,  by  the  removal  of  the  cattle-guards  and  wing  fences, 
and  the  erection  of  the  gates,  shift  the  responsibility  of 
maintaining  the  crossing  on  to  the  land-owner  under  the 
circumstances  disclosed  in  the  complaint. 

The  cases  of  Evansville,  etc.,  R.  R,  Co.  v.  Hosier j  114 
Ind.  447,  and  Pennsylvania  Co.  v.  Spaviding,  112  Ind. 
47,  are  not  in  point  on  the  questions  involved  in  this 
case.  The  company  was  bound  by  the  statute  to  securely 
fence  the  railroad.  It  was  bound  by  the  contract  to  put 
in  the  crossing.  The  construction  of  the  fence  along  the 
right  of  way  did  not  discharge  the  objections  arising  un- 
der the  contract.  If  the  crossing  had  been  constructed 
with  gates  in  the  right  of  way  fences,  pursuant  to  the 
provisions  of  the  statute,  or  voluntarily  by  the  company 
for  the  accommodation  or  convenience  of  the  land-owner, 
it  would  have  been  the  duty  of  the  land-owner  or  his 
tenant,  under  the  statute,  not  only  to  keep  the  gates 
closed,  but  also  to  maintain  and  keep  them  in  repair  and 
in  reasonably  safe  condition.  But  when  the  railroad 
company  agreed  in  writing,  in  consideration  of  the  grant 
of  the  right  of  way,  to  construct  the  crossing,  and  did,  in 
pursuance  of  the  agreement,  construct  a  farm  crossing, 
of  which  cattle-guards  and  wing  fences  were  an  essential 
part,  the  company  was  not  in  position  to  claim  that  the 
mere  construction  of  such  crossing  was  a  full  and  final 
compliance  with  the  terms  of  the  contract,  and  that  hav- 
ing so  complied  therewith,  the  company  had  the  right, 
after  maintaining  the  same  for  many  years,  to  remove 
the  cattle-guards  and  wing  fences  without  the  consent  of 
the  land-owner,  and  to  erect  in  lieu  thereof  gates  in  the 
right-of-way  fences,  and  thenceforth,  without  notice  to 
the  land-owner,  to  rely  on  him  or  his  tenant  to  maintain 
and  keep  the  gates  in  repair.  As  we  understand  coun- 
sel for  appellant,  it  is  conceded  that  such  a  crossing 
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could  not  be  made  without  either  cattle-guards  and  wing 
fences  or  gates  or  bars  in  the  right-of-way  fences. 

If  this  is  correct,  there  is  no  question,  in  our  opinion, 
that  it  was  not  the  duty  of  the  land-owner  to  maintain 
and  keep  in  repair  the  cattle-guards  and  wing  fences 
during  the  many  years  they  formed  an  essential  part  of 
the  crossing,  and  we  fail  to  see,  if  this  is  true,  on  what 
theory,  under  the  circumstances  disclosed  in  this  case, 
it  can  be  successfully  contended  that  the  duty  was  shifted 
to  him  to  maintain  and  keep  in  repair  the  gates  erected 
by  the  company  in  lieu  of  that  part  of  the  crossing  re- 
moved by  it.  If  the  company  violated  its  duty  under 
the  contract,  either  in  removing  the  cattle-guards  or 
wing  fences,  or  by  suffering  the  gates  to  become  out  of 
repair,  break  down  and  become  worthless,'  it  is  no  an- 
swer to  say  that  appellee  might  have  performed  the  duty 
incumbent  on  the  company,  and  thus  have  prevented  or 
lessened  the  damages.  Louisville,  etc.,  R,  W.  Co.  v. 
Sumner,  106  Ind.  55. 

So  far  as  any  objection  has  been  pointed  out,  there  was 
no  error,  in  our  opinion,  in  overruling  the  demurrer. 
Whether,  on  other  grounds,  or  for  other  reasons,  the 
complaint  is  insufficient,  we  are  not  bound  to  either  in- 
quire or  determine. 

The  next  error  discussed  is  that  '*The  court  erred  in 
overruling  appellant's  motion  for  judgment  in  its  favor 
on  the  special  verdict  returned  by  the  jury.*' 

Counsel  for  appellant  say:  'The  question  of  appel-. 
lant's  liability  or  nonliability  is  clearly  presented  by  the 
findings  of  the  jury.  If,  as  contended  by  the  appellee, 
under  this  contract  made  with  appellant's  remote  pre- 
decessor company,  the  appellant  was  required  to  main- 
tain cattle-guards,  wing  fences,  and  also  maintain  and 
keep  the  gates  at  the  farm  crossing,  then  it  may  be  con- 
ceded that  the  appellant  is  liable.'* 


616        APPELLATE  COURT  OF  INDIANA, 

The  Toledo,  St.  Louis  and  Kansas  City  Railroad  Company  v.  Bargan. 

In  this  connection,  we  call  attention  to  the  fact  that 
the  cattle-guards  and  wing  fences  were,  as  shown  by  the 
finding,  constructed  by  the  railroad  company,  as  a  nec- 
essary part  of  said  crossing,  under  and  pursuant  to  the 
terms  of  the  agreement  which  was  the  basis  for  the  con- 
veyance of  the  right  of  way,  and  that  said  crossing  was 
maintained  by  said  company  with  cattle-guards  and  wing 
fences  in  good  repair,  substantially  as  constructed,  until 
after  appellant  took  possession  of  said  railroad,  after 
which  it  tore  out  said  cattle-guards  and  wing  fences,  and 
in  lieu  thereof  put  gates  in  the  right-of-way  fences  upon 
each  side  of   its  tracks  where  said  crossing   had  been 
maintained,  and  that  the  gates  were  permitted  to  become 
out  of  repair  and  break  down;  that  in  1891,  whether  be- 
fore or  after  the  cattle-guards  and  wing  fences  were  torn 
out  does  not  appear,  except  inferentially,  appellee  was 
the  tenant  of  said  Pierce;  that  by  reason  of  the  removal 
of  the  cattle-guards  and  wing  fences  by  appellant,  and 
the  failure  to  keep  said  gates  in  repair,  the  mare  and 
horse  of  appellee,  in  1891,  entered  upon  the  said  railroad 
track  of  appellant,  through  said  gate  on  the  south  side  of 
said  crossing,  and  strayed  upon  and  along  the  track  of 
appellant's  road,  on  said  farm,  between  the  fences  on 
each  side  of  the  right  of  way,  which  they  could  not  have 
done  if  the  cattle-guards  and  wing  fences  had  been  there, 
and  said  mare,  of  the  value  of  $115,  was  struck  by  an 
engine  and  killed,  and  said  * 'horse  was  badly  injured 
and  crippled  about  its  legs,  upon  its  hock  and  pastern 
joints,"  whereby  he  was  depreciated  in  value  and  dam- 
aged to  the  extent  of  $50,  but  whether  he  was  struck  by 
the  engine  or  cars,  or  whether  he  was  injured  in  some 
other  manner,  does  not  appear.     There  is  no  finding 
that  the  gates,  when  erected,  were  substantial  and  suit- 
able to  turn  stock. 

It  will  suffice  to  say,  in  conclusion,  on  this  branch  of 
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the  case,  that  if  we  are  right  in  what  we  have  said  in  the 
discussion  of  the  demurrer  to  the  complaint,  there  was 
no  error  in  overruling  appellant's  motion  for  judgment 
in  its  favor  on  the  special  verdict  of  the  jury. 

It  is  next  insisted  that,  because  appellee  had  knowl- 
edge of  the  defective  condition  of  the  gate,  and  that  his 
animals  might,  by  reason  of  its  unsafe  condition,  enter 
upon  the  railroad  track,  he  has  no  right  to  recover,  and 
that  a  new  trial  should  be  granted. 

What  we  have  heretofore  said,  disposes  of  this  ques- 
tion.    Louisville,  etc.,  R.  W.  Co.  v.  Sumner,  supra. 

The  cattle-guards  and  wing  fences,  when  torn  out, 
were,  for  aught  that  appears  to  the  contrary,  not  only  in 
complete  repair,  but  were  satisfactory  to  the  land  owner, 
and  the  evidence  tends  to  prove  that  the  gates  in  ques- 
tion were  not,  when  constructed,  either  of  good  quality 
or  properly  made,  and  that  they  were,  at  all  times,'  in  a 
dilapidated  condition,  and  unsuitable  for*  the  purpose  of 
keeping  animals  off  the  right  of  way. 

We  have  now  considered  all  the  points  raised  by  coun- 
sel for  appellant,  and  find  nothing  in  them  which  would 
justify  a  reversal  of  the  judgment  of  the  court  below. 

The  only  remaining  question  for  our  consideration 
arises  on  the  cross-error  assigned  by  appellee.  This  is 
based  on  the  action  of  the  trial  court  in  overruling  ap- 
pellee's motion  for  judgment  in  his  favor  on  the  special 
verdict,  for  $165. 

The  burden  as  to  the  injury  of  the  horse  was  on  ap- 
pellee. It  was  incumbent  on  appellee  to  establish  the 
proposition  that  his  horse  was  damaged  by  reason  of  ap- 
pellant's breach  of  duty  arising  out  of  the  contract.  It 
is  conceded,  so  far  as  the  discussion  of  this  case  by  coun- 
sel for  appellant  is  concerned,  that  appellee  has  all  the 
rights  that  said  Pierce  would  have  had  under  the  same 
circumstances,  and  on  this  theory  the  facts  as  to  when. 
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where,  and  how  the  horse  was  injured  are  not  found  in 
such  manner  as  to  warrant  a  judgment  in  bis  fayor  for 
that  amount. 

Judgment  affirmed. 

FUed  April  4,  1894. 


No.  1,172. 
Brazee  v.  The  State. 


Criminal  IjJlw. ^Forcible  Entry, --Failure  of  J?«i(i6ne6.— Where  the 
evidence  is  not  conflicting,  in  a  prosecution  for  forcible  entry,  and 
shows  that  the  taking  of  possession  by  the  defendant  was  peaceable 
and  with  the  apparent  consent  of  all  the  parties  interested,  there 
can  be  no  conviction. 

From  the  Perry  Circuit  Court. 

/.  jff.  Weathers,  C.  A.  Weathers,  J.  T.  Patrick  and  0. 
C.  Minor,  for  appellant. 
A.  G.  Smith,  Attorney-General,  for  State. 

Ross,  J. — This  was  a  prosecution  against  the  appel- 
lant, commenced  before  William  Heck,  a  justice  of  the 
peace  in  and  for  Troy  township.  Perry  county,  and  based 
upon  an  affidavit  filed  by  one  James  W.  Easton,  charg- 
ing appellant  with  having,  on  the  31st  day  of  May,  1893, 
''unlawfully,  violently,  forcibly,  injuriously,  with  strong 
hand  and  with  force,"  entered  into  the  dwelling  house 
of  James  W.  Easton,  and  that  he  did  ''then  and  there, 
with  menaces,  force,  and  arms,  and  without  authority  of 
law,  unlawfully,  violently,  forcibly,  injuriously,  and  with 
strong  hand  keep"  said  Easton  out  of  possession,  etc. 

Upon  a  trial  before  the  justice,  appellant  was  adjudged 
guilty  as  charged,  and  from  this  judgment  appealed  to 
the  circuit  court,  where  he  was  again  tried  and  convicted 
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of  forcible  entry,  and  a  fine  assessed  against  him  in  the 
sum  of  five  dollars.  A  motion  for  a  new  trial  was  made 
and  overruled,  whereupon  the  court  rendered  judgment 
on  the  finding. 

Two  errors  have  been  assigned  in  this  court,  but  coun- 
sel have  argued  only  one,  namely,  that  the  court  erred 
in  overruling  the  motion  for  a  new  trial. 

The  statute  under  which  this  prosecution  was  brought 
provides  that  *' Whoever  violently  takes  or  keeps  posses- 
sion of  any  lands,  with  menaces,  force,  and  arms,  and 
without  authority  of  law,  is  guilty  of  forcible  entry  or 
forcible  detainer."     Section  2055,  R.  S.  1894. 

It  is  now  insisted  that  the  finding  of  the  court  is  con- 
trary to  law  and  the  evidence. 

In  order  to  warrant  a  conviction  for  forcible  entry, 
there  must  be  evidence  of  a  violent  taking,  or  a  taking 
with  menace,  with  force  and  arms,  and  without  authority 
of  law.  It  must  be  observed  that  it  is  not  necessary,  in 
order  to  convict  under  this  section  of  the  statute,  that  the 
violence  contemplated  should  be  coupled  with  menaces, 
as  well  as  force.  And  we  do  not  mean  to  be  understood 
as  saying  that  there  may  not  be  a  forcible  entry  without 
the  use  of  actual  force. 

The  evidence  may  be  such  as  to  show  such  an  overaw- 
ing and  intimidation  as  coerced  the  injured  party  into 
submission,  as  would  sustain  a  conviction  for  forcible 
entry.     Strong  v.  State ,  105  Ind.  1. 

The  evidence  in  this  case  falls  far  short  of  establishing 
either  a  violent  taking  by  force  or  with  menaces.  The 
taking  of  possession  by  the  appellant,  on  the  contrary, 
was  peaceable  and  with  the  apparent  consent  of  all  the 
parties  interested.  The  evidence  is  not  conflicting,  but 
there  is  a  total  want  of  any  evidence  to  warrant  a  con- 
viction for  forcible  entry. 


'3'ri"' 
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Judgment  reversed,  with  instructious  to  grant  a  new 
trial. 

Reinhard,  J.,  took  no  part  in  this  decision. 
Filed  April  18, 1894. 


No.  1,309. 

The  City  of  Fort  Wayne  v.  Duryee. 

Notice. — Sufficiency  of  Complaint  as  to, — City, — Defective  Street,— Jn 
an  action  against  a  city  lor  injuries  received  from  a  defect  in  a 
street  the  complaint  averred  that  the  excavation  was  in  existence 
on  the  10th  day  of  November,  1890,  and  that  the  injury  was  sos- 
tained  on  the  14th  of  the  same  month.  Such  allegations  are  suM- 
cient  to  impute  knowledge  to  the  city. 

Appellate  Court  Practice. — Judgment.— Stiffldencg  of  Evidence.— Ji 
judgment  will  not  be  disturbed  on  the  evidence,  where  it  is  con- 
flicting, but  finds  every  fact  necessary  to  support  the  judgment. 

Evidence. — Personal  Injury. — Character  and  Extent  of  Injury.— WUhin 
Issues. — In  an  action  for  personal  injuries,  wherein  it  is  alleged  that 
plaintiff  wa:  greatly  injured  in  his  limbs  and  abdomen,  as  well  as 
shocking  !iis  nervous  system,  etc.,  it  was  not  error  to  permit  plain- 
tiff to  testify  in  his  own  behalf,  that  since  his  injury  he  had  a  weak- 
ness in  his  back,  and  a  pain  in  his  back  similar  to  pains  suffered  by 
him  for  several  years  prior  to  the  injury,  which  pains,  since  the  in- 
jury, were  much  aggravated  in  character  and  extent,  requiring  the 
almost  constant  use  of  porous  plasters. 

Verdict. — Defective. —  How  Corrected. —  A  defective  verdict  may  be 
corrected  at  any  time  before  the  jury  is  discharged,  and  the  proper 
method  of  correcting  such  a  verdict  is  to  require  the  jury  to  return 
to  their  room  under  proper  instructions  from  the  court  as  to  the  cor- 
rection which  ought  to  be  made. 

From  the  Allen  Superior  Court. 

W,  H.  Shambaugh  and  S.  R,  Alden,  for  appellant. 

H.  Colerick  and  J,  E,  K,  France,  for  appellee. 

LoTz,  J. — The  appellee  brought  this  action  against  the 
appellant,  to  recover  damages  for  injuries  alleged  to  have 
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been  sustained  by  him  in  falling  into  a  ditch  or  excava- 
tion in  that  part  of  a  street  between  the  sidewalk  and  the 
curb. 

The  cause  was  tried  by  a  jury,  and  resulted  in  a  special 
verdict  and  judgment  for  appellee. 

The  first  error  assigned  in  this  court  is  the  overruling 
of  the  demurrer  to  the  complaint.  The  only  objection 
made  to  the  complaint  is  that  it  does  not  appear  that  the 
appellant  had  notice  or  knowledge  of  the  existence  of  the 
excavation. 

It  is  averred  that  the  excavation  was  in  existence  on 
the  10th  day  of  November,  1890,  and  that  the  injury  was 
sustained  on  the  14th  of  the  same  month.  The  ditch  is 
alleged  to  have  been  three  and  one-half  to  four  feet  in 
length  and  two  feet  wide  and  three  feet  deep.  This  is 
sufficient  to  impute  knowledge  to  the  city.  Totun  of 
Monticello  v.  Kemwird,  7  Ind.  App.  135. 

The  next  error  assigned  is  the  overruling  of  the  mo- 
tion for  a  new  trial. 

The  appellant  insists  that  there  are  many  undisputed 
facts  which  the  jury  did  not  find,  and  that  there  are 
some  statement  of  facts  in  the  special  verdict  not  sup- 
ported by  the  evidence. 

After  a  careful  examination  of  the  evidence,  we  find 
it  conflicting  on  such  questions,  and,  as  the  verdict  finds 
every  fact  necessary  to  support  the  judgment,  we  can 
not  disturb  it  on  the  evidence. 

On  the  trial  of  the  cause,  the  appellant  offered  to  prove 
that  prior  to  the  accident  the  city  had  narrowed  the  road- 
way of  the  street,  and  that  the  spaces  on  either  side, 
formerly  a  part  of  said  roadway,  between  the  curb-stone 
and  brick  sidewalk,  had  been  beautified  and  improved 
and  ornamented  by  the  property  owners;  that  the  police 
force  of  said  city  had,  at  various  times,  taken  persons 
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in  charge  and  threatened  them  with  arrest  for  defaciag 
such  spaces. 

This  evidence  was  excluded.  This  ruling  is  assigned 
as  a  cause  for  a  new  trial.  There  was  no  error  in  ex- 
cluding this  evidence,  for  that  there  was  an  excavation 
of  some  kind  sometime  before  the  accident,  was  an  un- 
disputed fact. 

It  is  next  insisted  that  the  court  erred  in  permitting 
the  appellee  to  testify  in  his  own  behalf  that  since  his 
injury  he  had  a  weakness  in  his  back,  and  a  pain  in  his 
back  similar  to  pains  suffered  by  him  for  several  years 
prior  to  the  injury,  and  that  such  pains,  since  the  in- 
jury, were  much  aggravated  in  character  and  extent, 
requiring  the  almost  constant  use  of  porous  plasters.  It 
is  contended  that  this  proof  is  beyond  the  averments  of 
the  complaint.  It  is  averred  that  the  appellee  was 
greatly  injured  in  *'his  limbs  and  abdomen,  as  well  as 
shocking  his  nervous  system;  that  he  suffered  great 
bodily  and  mental  pain  and  agony;  ♦  *  ♦  that  he  is 
permanently  injured  in  one  limb,  so  as  to  seriously  inter- 
fere with  his  gaining  his  livelihood,  as  well  as  subjecting 
him  to  the  continual  pain  from  said  injured  limb.'*  The 
averments  of  injury  to  his  limbs  and  abdomen  and  shock 
to  his  nervous  system  are  suflSciently  broad  to  admit  the 
evidence  of  which  complaint  is  made. 

After  the  cause  had  been  given  to  the  jury  for  delib- 
eration on  their  verdict,  they  returned  into  court  a 
special  verdict,  and  concluded  the  same  in  these  words: 
*'We,  the  jury,  find  for  the  plaintiff,  and  find  the  facts 
as  above  stated,  according  to  the  evidence,  and  assess  his 
damages  at  $900.  Thomas  Greer,  Foreman." 

Said  verdict  was  read  to  the  jury  by  the  court,  and  the 
court  then  asked  of  the  foreman,  and  each  juror  sepa- 
rately, whether  the  same,  as  read,  was  his  verdict,  as  the 
same  should  be  entered  of  record,  and  said  jurors  having 
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each  replied  in  the  aflBrmative  that  it  was,  and  the  court 
then  noted  said  verdict  on  his  docket;  and  thereupon 
discovering  that  a  general  verdict  was  rendered,  the 
court,  of  its  own  motion,  and  over  defendant's  objection, 
directed  said  jury  to  return  to  their  room,  in  charge  of 
the  oflScer,  and  again  deliberate  on  their  verdict,  and 
charged  them  as  follows: 

* 'Gentlemen,  it  is  your  duty  to  find  the  facts  in  this 
case,  and  the  court  will,  upon  the  facts  you  find,  de- 
termine the  rights  of  the  parties  and  the  law  in  the 
case." 

Whereupon  the  foreman  arose  and  asked  the  court  this 
question:  ''Would  it  have  been  right  if  we  had  signed 
it  as  it  was?'*  And  the  court  thereupon  responded: 
*'Yes.'' 

The  jury  then  retired,  and  shortly  returned  the  special 
verdict  found  in  the  record. 

There  was  no  error  in  this  action  of  the  court.  A  de- 
fective verdict  may  be  amended  at  any  time  before  the 
jury  is  discharged.  The  proper  method  of  correcting  a 
defective  verdict  is  to  require  the  jury  to  return  to  their 
room  under  proper  instructions  from  the  court  as  to  the 
correction  which  ought  to  be  made.  Pehlman  v.  State, 
115  Ind.  131,  and  cases  there  cited. 

We  find  no  error  in  the  record. 

Judgment  affirmed,  at  the  costs  of  appellant. 

Filed  April  25,.1894. 
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No.  907. 

Kennedy  v.  Graham,  Administrator. 

Decedent's  Estate.— CZaim. — Promissory  Note. — Execution.— BuTden 
of  Proof. — Where  a  promissory  note  is  filed  as  a  claim  against  a  de- 
cedent's estate  and  is  transferred  to  the  issue  docket,  the  general 
denial  interposed  by  the  law  negatives  the  execution  of  the  note, 
and  the  burden  of  establishing  its  execution  rests  upon  the  claimant- . 

Promissory  Note. — Execution,  Manner  of. — Signature. — Instruction  to 
Jury. — If  the  court  instruct  the  jury,  in  an  action  on  a  promiseory 
nooo,  thao  the  note  could  only  be  executed  by  the  maker  signing  it, 
or  by  touching  the  pen  in  the  hand  of  the  person  signing  his  name 
for  him,  such  instruction  is  erroneous. 

Opinion  on  petition,  for  rehearing  by  Ross,  J. 

Davis,  C.  J.,  and  Gavin,  J.,  concur  in  the  result. 

From  the  Montgomery  Circuit  Court. 

/.  Wright  and  /.  M.  Seller,  for  appellant. 

A.  D.  Thomas  and  W.  T.  Whittingtony  for  appellee. 

Ross,  J. — ^The  appellant  filed  a  claim  against  the  estate 
of  William  Hicks,  deceased,  of  which  estate  the  appellee 
was  acting  as  administrator.  The  claim  was  not  allowed, 
and  was  transferred  to  the  issue  docket  for  trial. 

There  was  a  trial  by  a  jury,  and  a  verdict  returned  in 
favor  of  the  estate,  upon  which  verdict  the  court  rend- 
ered judgment. 

There  is  but  one  error  assigned  in  this  court,  namely: 
*The  court  erred  in  overruling  the  motion  for  a  new 
trial." 

In  order  that  the  appellant  might  recover  in  this  ac- 
tion, it  was  necessary  for  him  to  prove  the  execution  of 
the  note  sued  on.  Barnett's  Admx.  v.  Cabinet  Makers* 
Union,  28  Ind.  254;  Caioood^s  Admr.  v.  Lee,  32  Ind.44. 

Under  section  391,  Elliott's  Supp.  1889,  it  was  unnec- 
essary for  the  appellee,  as  administrator,  to  plead  any 
matter  by  way  of  answer,  except  set-off  or  counterclaim. 
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The  law  puts  in  the  general  denial  for  the  administrator 
or  executor  of  an  estate,  and,  under  the  general  denial 
thus  put  in,  the  execution  of  the  note  is  put  in  issue,  and 
the  burden  of  establishing  its  execution  rested  upon  the 
appellant. 

There  was  ample  evidence  to  prove  the  execution  of 
the  note,  but  the  court,  in  its  instructions  to  the  jury, 
instructed  them  that  there  was  a  conflict  in  the  evidence 
upon  this  question,  and  whether  or  not  there  is  a  conflict 
in  the  evidence,  is  the  flrst  question  to  be  considered. 

The  appellant,  although  sworn  as  a  witness,  was  not 
permitted  to  testify.  Other  witnesses,  however,  swore 
that  the  decedent  told  them,  on  the  day  the  note  pur- 
ports to  have  been  executed,  that  he  did  give  the  appel- 
lant his  note  for  five  hundred  dollars,  in  settlement  of 
differences  then  existing  between  them.  This  evidence 
was  uncontradicted  in  any  way,  except  it  shall  be  con- 
sidered that  the  following  evidence  is  contradictory  there- 
of, viz:  The  witness,  Newton  Shepherd,  called  on  behalf 
of  the  estate,  testified  that  on  the  day  of  the  decedent's 
funeral,  appellant,  in  conversation  with  witness,  asked 
witness  if  he  thought  an  administrator  would  be  ap- 
pointed to  settle  the  estate,  and  witness  said  he  thought 
not,  because  the  decedent  did  not  owe  anything,  and  to 
this  appellant  replied:  *'No;  he  does  not  owe  any- 
thing.'' 

Witness  further  testified  that  shortly  afterwards,  and 
during  the  same  conversation,  appellant  said  he  held  an 
account  against  the  decedent  for  work  done  for  him  by  ap- 
pellant after  appellant  arrived  at  the  age  of  twenty-one. 
''He  also  stated  that  on  two  or  three  occasions  Mr. 
Hicks  had  started  to  town  with  the  conclusion  of  making 
a  will  or  something  for  him  that  was  objected  to  by 
Thomas  Hicks  and  Sarah  Hicks,  his  sister,  and  he  had 
Vol.  9—40 
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let  the  matter  run  as  far  as  he  could;  that  it  was  an  open 
account  without  any  settlement;  finally  he  got  Mr.  Hicks, 
he  claimed,  to  fix  it  up.  He  said  Mr.  FuUen wider  did 
the  writing." 

Other  witnesses  testified  to  different  conversations  had 
with  appellant  after  Mr.  Hicks'  death,  wherein  he  told 
them  Mr.  Hicks  had  given  him  (appellant)  his  note, 
but,  to  one,  had  stated  the  note  was  executed  at  Ristine's 
office;  to  another,  that  it  was  executed  at  Kennedy's 
office;  and,  to  another,  that  it  was  executed  at  appel- 
lant's own  house. 

All  this  testimony  as  to  what  appellant  said  with  ref- 
erence to  where  the  note  was  executed,  neither  tended  to 
establish  the  fact  that  the  decedent  did  not  execute  the 
note,  nor  did  it  contradict  the  testimony  of  the  other 
witnesses  who  testified  to  the  admissions  of  the  deced- 
ent. It  was  immaterial  where  the  note  was  executed,  so 
long  as  it  was  in  fact  executed.  That  he  did  execute  the 
note  some  place  is  undisputed. 

The  court,  in  its  instructions  to  the  jury,  instructed 
them  that  in  executing  a  note  the  party  need  not  sign 
his  name,  but  might  make  his  mark  by  touching  the 
pen  in  the  hand  of  the  person  signing  his  name  for  him. 

Several  times  during  the  giving  of  the  instructions, 
counsel  for  the  appellant  asked  the  court  to  instruct  the 
jury  fully  as  to  what  was  meant  by  the  execution  of  a 
note,  and  the  court  repeated  to  the  jury  that  it  was  nec- 
essary for  the  person  executing  the  note  to  have  touched 
the  pen  in  the  hands  of  the  party  signing  for  him. 

The  note  in  controversy  was  signed  by  mark,  and  there 
was  no  evidence  that  the  decedent  touched  the  pen  in 
the  hand  of  the  person  who  signed  his  name  for  him. 
It  is  not  necessary,  in  the  execution  of  a  note,  that  the 
person  executing  it,  if  unable  to  write  his  own  name, 
shall  touch  the  pen  while  such  person  is  signing  for 
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hitn,  it  is  only  necessary  that  such  person  be  author- 
ized by  him  to  sign  his  name  for  him. 

From  the  repeated  instructions  given  by  the  court,  that 
the  decedent  could  execute  the  note^  only  by  signing  it 
himself,  or  by  touching  the  pen  in  the  hand  of  the  per- 
son signing  his  name  for  him,  it  is  clear  that  the  jury 
were  impressed  that  in  no  other  way  could  the  decedent 
have  executed  the  note. 

Viewing  the  evidence  as  we  do,  and  the  uncertainty 
in  the  instructions  given,  we  think  a  new  trial  should 
have  been  granted. 

We  fully  agree  with  counsel  that  when  a  cause  has 
been  fairly  tried,  and  a  just  result  reached,  the  court  is 
loth  to  reverse  for  slight  errors.  And,  we  may  add  that 
it  often  appears  from  the  evidence  that  the  verdict  or 
finding  is  contrary  to  the  weight  of  the  evidence,  but  the 
rule  of  this  court  is  that  it  will  not  weigh  the  conflicting 
evidence,  and  decide  upon  which  side  there  is  a  pre- 
ponderance. When  the  evidence  tends  to  establish  a 
fact,  and  is  undisputed,  if  the  court,  by  its  finding,  or 
the  jury,  by  their  verdict,  decide  contrary  to  such  evi- 
dence, it  is  the  duty  of  this  court,  on  appeal,  to  set  aside 
the  judgment  and  grant  a  new  trial. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  a  new  trial. 

Davis,  C.  J.,  and  Gavin,  J.,  concur  in  result  on  ac- 
count of  giving  erroneous  instructions,  but  do  not  agree 
with  all  the  reasoning  in  relation  to  the  evidence. 

Filed  Dec.  19, 1893. 

On  Petition  for  a  Rehearing. 

Ross,  J. — ^The  appellee  asks  for  a  rehearing,  or,  at 
least,  for  a  modification  of  the  original  opinion,  insist- 
ing that  the  court  erred  in  stating  that  the  record  shows 
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that  there  was  no  conflict  in  the  evidence  upon  the  ques- 
tion of  the  execution  of  the  note  sued  on. 

While  the  writer  is  satisfied  with  the  original  opinion 
in  this  respect,  a  majority  of  the  court  think  there  was 
such  a  conflict  in  the  evidence  on  this  question  as  war- 
ranted the  court  in  instructing  the  jury  that  such  con- 
flict existed.  To  this  extent  the  original  opinion  is 
modified,  and  the  petition  overruled. 

Filed  April  4, 1894. 


No.  1,050. 

Kammerling  v.  Grover. 


Plbading. — Complaintj  Sufficiency  of. — Breach  of  Contract. — Easement. 
— Bight  of  Way. — Damages. — A  complaint  setting  forth  the  facta  that 
the  plaintiff  purchased  of  the  defendant  a  certain  tract  of  land,  a 
I  Art  consideration  for  the  purchase  being  that  defendant,  according 
to  written  agreement  made  a  part  of  the  complaint,  which  was  never 
recorded,  would  give  plaintiff  a  right  of  way  over  his  land,  which 
defendant  did,  which,  after  being  used  and  traveled  for  several 
years,  fell  into  disuse  and  ceased  to  be  traveled,  and  the  track 
thereof  became  partly  obliterated  and  cultivated,  so  as  not  to  be  no- 
tice to  purchasers,  of  the  existence  of  a  way ;  that,  while  the  waj 
was  in  such  condition,  defendant  sold  the  land  containing  such  way, 
without  disclosing  to  the  purchaser  plaintiff's  rights  in  the  land, 
and  said  purchaser  having  no  knowledge,  actual  or  constructive,  of 
plaintiff's  rights  over  and  across  the  same,  denies  the  right  of  plain- 
tiff to  use  the  same ;  that  by  reason  thereof  plaintiff  has  been  dam- 
aged, etc., — does  not  state  a  cause  of  action. 

From  the  Decatur  Circuit  Court. 
C.  Ewing,  for  appellant. 
J.  D.  Miller,  for  appellee. 

LoTz,  J. — ^The  appellant  was  the  plaintiff,  and  theap* 
pellee  the  defendant,  in  the  court  below. 
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In  his  complaint,  the  appellant  averred  ''that  on  the 
3d  day  of  October,  1868,  he  bought  of  the  defendant 
thirty  acres  of  land  near  the  city  of  Greensburg,  lying 
south  of  the  Brookville  road,  in  the  S.  W.  ^  of  the  N. 
E.  K  of  section  12,  township  10,  range  9;  that  at  the 
time  of  said  purchase  said  lands  had  no  outlet  to  any 
public  highway,  and,  in  consideration  that  the  plaintiff 
would  buy  the  same  of  the  defendant,  the  said  defendant 
then  and  there  agreed  in  writing,  a  copy  of  which  is 
filed  herewith  and  made  a  part  hereof,  that  he,  the  de- 
fendant, would  give  the  plaintiff  an  outlet  or  road,  to  be 
twenty-five  feet  wide,  on  and  across  the  lands  of  the.  de- 
fendant, which  lay  between  the  Brookville  road  and  said 
land,  a  distance  of  about  forty  rods,  and  to  erect  a  bridge 
across  Sand  creek,  at  his  own  expense,  twelve  feet  wide; 
that  the  plaintiff,  on  the  faith  of  this  written  promise, 
purchased  said  land  of  the  defendant,  and  paid  therefor 

the  sum  of    $ ;    that  said    defendant   afterwards 

erected  said  bridge,  according  to  contract,  and  opened 
said  way,  which  was  used  and  traveled  for  several  years, 
when  the  same  fell  into  disuse,  and  ceased  to  be  traveled, 
and  the  track  of  said  way  became  partly  obliterated  and 
cultivated,  so  as  not  to  be  notice  to  purchasers  of  the  ex- 
istence of  a  way. 

"And  while  said  way  was  in  this  condition,  the  de- 
fendant, in  violation  of  plaintiff's  rights,  sold  and  con- 
veyed his  lands  over  which  said  way  passed,  to  Joseph 

R.  Davidson,   on  the  day  of  March,  1885,  for   a 

valuable  consideration,  and  without  disclosing  the 
plaintiff's  rights  in  said  land;  that  the  contract  in  suit 
has  never  been  recorded  in  any  public  record  in  said 
county,  and  the  said  Davidson  had  no  actual  knowledge 
of  its  existence,  nor  had  he  any  actual  or  constructive 
knowledge.of  the  plaintiff's  rights  over  and  across  the 
lands  of  said  defendant,  so  conveyed  to  said  Davidson, 
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over  which  said  way  passed,  and  he  now  denies  the  right 
of  said  plaintiff  to  use  the  same;  that  the  lands  so  bought 
of  said  defendant,  and  now  owned  by  plaintiff,  have  no 
connection  with  any  public  highway,  nor  has  the  plain- 
tiff any  legal  private  way  or  easement  to  give  him  access 
to  his  lands  as  a  matter  of  right,  but  is  wholly  dependent 
on  surrounding  land-owners  for  the  privilege  of  getting 
across  to  his  lands;  that  by  reason  of  the  defendant's 
wrong  aforesaid,  in  depriving  the  plaintiff  of  his  way, 
his  lands  have  been  rendered  worthless,  and  he  has 
been  damaged  in  the  sum  of  $1,000,  for  which  he  de- 
mands judgment,  and  for  all  proper  relief." 

The  written  agreement  referred  to  is  in  these  words: 

"Whereas,  on  the  3d  day  of  October,  1868,  I  have 
bargained  and  sold  to  Frederick  Kammerling,  about  thirty 
acres  of  land,  described  in  a  deed  of  this  date  to  him, 
and  a  part  of  the  consideration  of  the  same  is  that  I  shall 
give  a  right  of  way  for  a  road,  from  the  Brookville 
road,  on  and  across  the  lands  of  myself  to  that  sold  to 
said  Kammerling,  the  said  road  to  be  located  under  the 
direction  of  said  Grover,  the  same  not  to  be  less  than 
twenty-five  feet  in  width,  the  same  to  connect  with  a 
bridge  across  Sand  creek,  to  be  erected  by  said  Grover, 
not  less  than  twelve  feet  in  width  from  out  to  out. 

"Marshall  Grover." 

The  court  below  sustained  a  demurrer  to  this  com- 
plaint, appellant  refused  to  plead  further,  and  final 
judgment  was  rendered  against  appellant.  This  ruling 
is  the  error  assigned  in  this  court. 

The  contract  referred  to  and  made  a  part  of  the  plead- 
ing, granted  to  the  plaintiff  a  right  of  way  over  the  lands 
then  owned  by  the  defendant.  It  created  an  easement 
appurtenant.  Such  an  easement  is  imposed  upon  the 
servient  estate.  It  follows  and  attaches  to  jsuch  estate, 
and  not  to  the  owner  of  the  estate.     It  is  an  interest  in 
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corporeal  property,  created  by  grant,  either  express  or 
implied,  for  prescription  implies  a  grant.  It  may'  be 
extinguished  by  release  from  the  owner  of  the  domi- 
nant to  the  owner  of  the  servient  estate,  and  by  merger  of 
the  two  estates  under  the  same  title  in  the  same  person. 
It  may  be  lost  by  abandonment,  and  by  a  conveyance  of 
the  servient  estate  to  a  purchaser  for  value,  who  takes 
without  notice  of  its  existence.  Neither  release  nor 
merger  enter  into  this  case. 

The  complaint  avers  that  said  way  *'was  used  and 
traveled  for  several  years,  when  the  same  fell  into  dis- 
use and  ceased  to  be  traveled,  and  the  track  of  said  way 
became  partly  obliterated  and  cultivated,  so  as  not  to  be 
notice  to  purchasers  of  the  existence  of  a  way."    . 

If,  from  this  averment,  it  appears  that  the  easement 
was  lost  by  abandonment,  then  the  appellant  had  no 
right  of  action.  But  we  do  not  think  abandonment  can 
be  inferred  from  it.  An  easement  created  by  grant  is 
not  lost  by  neglect  of  enjoyment,  or  mere  nonuser.  The 
owner  of  the  servient  estate  must  do  something  adverse 
to  the  rights  of  the  owner  of  the  dominant  estate,  and 
such  adverse  acts  must  continue  such  a  length  of  time 
as  will  create  title  by  prescription.  Washburn  Ease- 
ments, *556;  Williams  v.  Nelson^  23  Pick.  141  (147); 
Corning  v.  Gould,  16  Wend.  531. 

The  easement  was  in  existence  at  tho  time  the  defend- 
ant conveyed  the  servient  estate  to  an  innocent  pur- 
chaser. The  owner  of  the  servient  estate  owns  the  fee, 
subject  to  the  easement,  and  all  the  incidental  rights  of 
possession  and  cultivo.tion  remain  in  him,  and  he  may 
sell  and  transfer  it  as  freely  as  if  no  easement  existed. 
But  such  conveyance  will  not  affect  the  rights  of  tho 
owner  of  the  easement,  if  the  purchaser  have  notice  of 
its  existence.     Washburn  Easements,  p.  9. 

The  most  plausible  theory  of  the  complaint,  as  we  con- 
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strue  it,  is  that  of  an  action  based  upon  a  breach  of  the 
written  contract,  by  which  the  easement  was  created.  It 
is  averred  that  'Hhe  contract  in  suit  has  never  been  re- 
corded, etc."  This  implies  that  the  contract  is  the  basis 
of  the  action,  and  not  merely  an  incidental  matter.  An 
easement  might  be  created  with  covenants  of  warranty, 
or  with  conditions  for  damages,  in  the  event  of  its  de- 
struction or  extinguishment;  but  no  covenants  or  con- 
ditions are  present  in  the  instrument  described  in  the 
complaint.  In  fact,  it  appears  from  the  averments,  that 
the  defendant  fully  performed  all  the  obligations  resting 
upon  him — ^gave  and  opened  the  way  and  constructed  the 
bridge. 

Performance  is  the  most  complete  defense  against  an 
action  for  the  breach  of  a  contract.  Parsons  on  Cent., 
636. 

If  a  complaint  state  facts  constituting  a  cause  of  ac- 
tion, but  also  state  facts  which  constitute  a  defense,  it 
will  be  bad  on  demurrer.  Behrley  v.  Behrley,  93  Ind. 
255. 

The  pleader  is  not  required  to  anticipate  a  defense, 
but  if  he  does  do  so,  and  attempts  to  avoid  it,  the  avoid- 
ance must  be  complete,  or  the  complaint  will  be  bad. 
Knopf  y.  Morrel,  111  Ind.  570  (572);  Latta  v.  MUUr, 
Admr.,  109  Ind.  302  (306). 

Considered  as  an  action  based  upon  a  breach  of  the 
contract,  the  complaint  is  insufficient. 

It  is  possible  to  construe  the  complaint  on  another 
theory,  that  of  an  action  based  upon  a  tort  in  the  de- 
struction of  the  easement.  Thus  considered,  the  con- 
tract simply  shows  the  creation  and  existence  of  the  ease- 
ment; the  destruction  of  the  easement  by  the  conveyance 
to  an  innocent  purchaser  being  the  tort  or  wrong  com- 
mitted by  the  appellee. 

An  easement  is  a  substantial  interest  in  realty,  one 
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which  the  law  will  protect,  and  for  its  obstruction  or  de- 
struction furnishes  a  remedy.  If  one  threaten  to  ob- 
struct or  destroy  an  easement,  equity  will  enjoin;  and  if 
one  deny  the  existence  or  title  to  an  easement,  a  court  of 
equity  will  establish  it,  and  quiet  the  title.  Washburn 
Easements,  p.  747. 

If  one  obstruct  or  destroy  an  easement,  damages  may 
be  recovered  in  an  action  at  law.  Washburn  Easements, 
p.  734. 

In  all  of  the  supposed  cases,  the  act  threatened  or 
consummated  is  a  wrong  or  tort.  Such  a  tort  implies 
affirmative,  aggressive  conduct  on  the  part  of  the  wrong- 
doer, and  not  mere  passive  unintentional  action.  Some 
act  or  thing  must  be  done  with  a  purpose  to  obstruct  or 
to  destroy  the  easement.  There  is  nothing  in  the  com- 
plaint that  discloses  that  the  appellee  had  any  purpose  or 
intention  to  obstruct  or  destroy  the  easement.  It  is  true 
that  it  is  averred  that  the  written  instrument  by  which 
the  easement  was  created  was  not  recorded,  and  it  ap- 
pears that  it  could  not  be  recorded,  because  not  acknowl- 
edged.    Section  3352,  Burns'  R.  S.  1894. 

Notwithstanding  this,  the  appellant  might  have  main- 
tained an  action  to  declare  and  establish  his  way,  and  to 
quiet  his  title  thereto,  and  thus  have  made  it  a  matter 
of  record;  that  would  have  secured  his  rights  against 
purchasers  of  the  servient  estate.  Washburn  Ease- 
ments, pp.  339-735. 

What  legal  obligation  rested  upon  the  defendant  to 
disclose  to  his  purchaser  the  existence  of  the  way?  Cer- 
tainly no  greater  obligation  than  rested  upon  the  plain- 
tiff to  preserve  and  keep  alive  his  easement. 

According  to  the  allegations,  he  had  suffered  it  to  fall 
into  disuse,  and  it  had  ceased  to  be  traveled,  and  the  track 
of  the  way  had  become  partly  obliterated  and  cultivated, 
so  as  not  to  be  notice  to  a  purchaser  of  its  existence.    Here 
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was  a  condition  of  things,  which,  if  permitted  to  continue, 
would  ultimately  culminate  in  a  destruction  and  ex- 
tinguishment of  the  easement,  for  there  was  not  only  a 
nonuser,  but  an  adverse  use  of  the  way  by  the  owner  of 
the  servient  estate.  This  condition  was  the  result  of  the 
voluntary  action  of  the  plaintiff,  for  had  he  chosen  he 
could  have  prevented  it. 

The  defendant  had  the  right  to  sell  and  convey  his 
lands.  There  is  no  averment  that  he  intentionally  and 
purposely  concealed  from  the  purchaser  the  existence  of 
such  way,  nor  is  there  anything  to  show  that  the  plain- 
tiff did  not  have  any  knowledge  of  the  fact  that  the  de- 
fendant intended  to  make  such  conveyance. 

We  fail  to  see  why  the  law  should  impose  a  higher 
duty  upon  the  defendant  to  protect  the  rights  of  the 
plaintiff  than  the  plaintiff  chose  to  impose  upon  himself 
in  order  to  protect  his  rights.  The  plaintiff  avers  con- 
ditions created  or  suffered  by  himself,  which,  if  permit- 
ted to  continue,  would  eventually  destroy  his  easement, 
and  does  not  negative  the  presumtions  arising  from  such 
conduct,  nor  does  he  aver  that  he  had  no  intention  to 
relinquish  or  abandon  his  way.  His  conduct  may  have 
misled  the  defendant. 

To  state  a  good  cause  of  action,  the  plaintiff's  own 
rights  should  be  distinctly  defined.  They  should  not  be 
clouded  with  inferences  and  presumptions  that  weaken 
or  destroy  them;  and  the  acts  of  the  defendant  should  be 
charged  as  having  been  purposely  and  intentionally 
done. 

We  think  the  theory  of  the  complaint  makes  it  an  ac- 
tion for  a  breach  of  contract;  but  considered  either  as 
an  action  sounding  in  contract  or  sounding  in  tort,  the 
complaint  is  insufficient  to  withstand  the  demurrer  for 
want  of  facts. 

Judgment  affirmed,  at  the  costs  of  appellant. 
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Gavin,  J.,  having  been  of  counsel,  did  not  take  part 
in  this  decision, 
filed  March  27, 1894. 


No.  1,197. 

The  State  v,  Howard. 

Criminal  Law. — Indictment,  Sufficiency  of. — County  Fair, — Leasing 
Grounds  for  Gfambling  Devices,— An  indictment  which  charged,  in 
sahstance,  that  H.,  while  acting  as  superintendent  of  privileges  and 
director  of  the  Boone  county  fair,  did,  on  August  23,  1893,  unlaw- 
fully lease,  rent,  and  donate  a  portion  of  the  premises  and  grounds 
used  and  occupied  hy  said  fair,  to  J.,  to  be  used  and  occupied  with 
apparatus,  books,  and  other  devices  for  the  purpose  of  recording  and 
registering  bets  and  wagers,  and  selling  pools  upon  the  results  of 
races, — states  a  public  offense,  and  is  sufficient. 

From  the  Boone  Circuit  Court. 

A.  G.  Smithy  Attorney-General,  P.  H,  Dutch,  Prose- 
cuting Attorney,  and  W.  A.  Dutch,  for  State. 

Gavin,  J. — The  appellee  was  indicted  because — while 
acting  as  superintendent  of  privileges  and  director  of  the 
Boone  county  fair,  of  Boone  county,  Indiana,  a  society 
organized  under  the  laws  of  the  State  of  Indiana — he  did, 
on  August  23,  1893,  unlawfully  lease,  rent,  and  donate 
a  ^portion  of  the  premises  and  grounds  used  and  occu- 
pied by  the  above  named  fair,  to  one  L.  B.  Johnson,  to 
be  used  and  occupied  with  apparatus,  books,  and  other 
devices  for  the  purpose  of  recording  and  registering  bets 
and  wagers,  and  selling  pools  upon  the  result  of  races. 

A  motion  to  quash  the  indictment  was  sustained. 

We  have  not  been  favored  with  a  brief  on  behalf  of 
appellee,  and  are  not,  therefore,  advised  of  the  grounds 
of  his  objection  to  the  indictment. 
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We  are  unable  to  discover  in  it  any  such  serious  vice 
as  requires  it  to  be  quashed. 

It  seems  to  us  to  bring  the  appellee  clearly  within  the 
inhibition  contained  in  section  2174,  R.  S.  1894,  which 
forbids  the  officers  and  managers  of  such  associations  to 
rent,  lease,  or  donate  their  grounds  to  be  used  for  gam- 
bling purposes.  The  purposes  for  which  the  ground  was 
to  be  used  are  declared  to  be  unlawful  by  section  2179, 
R.  S.  1894,  and  constituted  a  gambling  scheme. 

It  was  the  evident  intention  of  the  Legislature  to  take 
all  possible  means  to  prevent  gambling  upon  the  grounds 
of  such  associations. 

The  decision  of  the  Supreme  Court  in  the  case  of  State 
V.  JohnsoUy  115  Ind.  467,  closes  every  avenue  of  escape 
against  the  defendant,  if  the  facts  alleged  in  the  indict- 
ment be  true. 

See,  also,  People  v.  Weithoff,  51  Mich.  203;  Edwards 
V.  State,  8  Lea  (Tenn.)  411;  Century  Diet.,  volume  4, 
Definition  of  ^Tool.' 

The  judgment  is  reversed,  with  instructions  to  the 
trial  court  to  overrule  the  motion  to  quash. 

Filed  April  4,  1894. 


No.  764. 
Jones  v.  The  State. 


Criminal  Law. — Indictment  Subsequent  to  Information. — Costs, —Merger, 
— Where,  subsequent  to  arrest  and  bail  under  an  information,  the 
grand  jury  takes  cognizance  and  returns  an  indictment  for  the  same 
transaction,  and  judgment  is  rendered  upon  the  indictmenti  the  de- 
fendant is  not  liable  for  the  costs  made  under  the  information,  as 
the  proceeding  by  information  does  not  merge  into  the  indictment 
so  as  to  carry  the  costs  of  the  former  into  the  latter. 

From  the  Wabash  Circuit  Court. 
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C.  E.  Cowgill  and  H.  C,  Pettit,  for  appellant. 
A.  G.  Smith,  Attorney-General,  and  jF.  T.  Edenharter, 
for  State. 

LoTZ,  J. — Briefly  stated,  the  facts  of  this  case  are,  that 
on  the  19th  day  of  May,  1891,  an  information  was  filed 
in  the  Wabash  Circuit  Court,  charging  the  appellant 
with  the  crime  of  malicious  mayhem.  A  warrant  was 
issued,  and  appellant  was  arrested  in  Noble  county,  In- 
diana, on  the  14th  day  of  June,  1891,  and  taken  to 
Wabash  county,  where  he  entered  into  a  i;ecognizance  for 
his  appearance  in  the  Wabash  Circuit  Court  at  the  fol- 
lowing September  term  thereof.  The  accrued  costs  on 
this  proceeding  up  to  this  time  aggregated  the  sum  of 
$26.66. 

On  September  14th,  and  before  appellant's  case  was 
called  for  trial  under  the  information,  the  grand  jury 
of  Wabash  county  was  impaneled  and  remained  in  ses- 
sion until  the  23d  day  of  September,  when  it  made  its 
final  report  and  was  discharged. 

The  grand  jury  fully  investigated  the  charges  against 
the  appellant  during  its  said  session,  and  returned  an  in- 
dictment against  him  for  assault  and  battery.  He  was 
re-arrested  on  this  charge,  pleaded  guilty  to  the  assault 
and  battery,  and  was  fined.  Judgment  was  rendered  on 
his  plea,  and  he  entered  replevin  bail  for  the  stay  of  ex- 
ecution. At  the  time  he  entered  replevin  bail,  the  costs 
were  not  taxed,  and  the  amount  thereof  was  left  in  blank 
in  the  judgment.  The  indictment  was  predicated  upon 
the  same  transaction  as  the  information,  and  was  filed 
under  and  took  the  same  case  number  as  •the  informa- 
tion. All  the  costs  made  under  each  proceeding  were 
taxed  and  charged  to  the  appellant. 

When  the  stay  expired,  the  court  was  not  in  session, 
and  appellant,  to  prevent  being  rearrested,  paid,  under 
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protest,  all  the  costs.  The  $26.66,  still  being  in  the 
hands  of  the  clerk  of  the  court,  he  filed  a  motion  request- 
ing the  court  to  order  the  sum  returned  to  him  as  hav- 
ing been  unjustly  taxed  and  improperly  collected  from 
him.  This  motion  the  court  denied.  Hence  this  appeal. 
The  record  is  silent  as  to  what  disposition  was  made  of 
the  information. 

Malicious  mayhem  includes  and,  embraces  simple  may- 
hem and  assault  and  battery.  State  v.  Fisher,  103  Ind. 
530. 

Appellant's  contention  is  that  the  return  of,  and  the 
prosecution  under,  the  indictment  operated  as  an  aban- 
donment of  the  proceedings  under  the  information;  that 
the  indictment  is  a  separate  and  distinct  prosecution, 
and  that  when  it  was  returned  it  should  have  been  given 
a  new  number  on  the  docket;  that  the  subsequent  pro- 
ceedings should  have  been  under  this  number,  and  only 
the  costs  accruing  under  it  should  have  been  taxed 
against  him,  and  that  as  he  was  not  liable  for  the  $26.66 
accrued  costs,  the  same  should  be  returned  to  him. 

The  State  contends  that  it  has  ever  been  the  spirit  and 
policy  of  our  law  to  prosecute  felonies  by  indictment 
rather  than  by  information;  that  when  the  grand  jury 
convened  the  law  made  it  the  imperative  duty  of  that 
body  to  inquire  into  the  felony  of  which  the  appellant 
stood  charged  by  the  information;  that  when  the  indict- 
ment was  returned,  the  proceeding  by  information 
merged  into  the  proceeding  by  indictment  by  operation 
of  law;  that  the  indictment  is  but  a  continuation  of  the 
prosecution  commenced  by  information,  and  that  the 
costs  of  the  first  proceeding  are  carried  into  the  latter, 
and  that  the  fact  that  the  grand  jury  placed  a  milder 
charge  against  the  appellant  ought  to  be  a  matter  of 
thanksgiving  rather  than  of  complaint.     The  learned 
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judge  who  tried  the  case  below  seems  to  have  acted  upon 
the  theory  asserted  by  the  State. 

The  identical  question  presented  has  never  been  de- 
cided in  this  State  by  any  case  which  has  been  called  to 
our  attention. 

By  section  1839,  R.  S.  1881,  it  is  provided  that  when 
a  defendant  is  found  guilty  in  a  criminal  proceeding  he 
shall  be  liable  for  all  costs,  unless  the  court  or  jury  try- 
ing the  cause  shall  expressly  find  otherwise.  If  the  costs 
here  in  controversy  are  properly  a  part  of  the  costs  in- 
curred in  the  prosecution  against  the  defendant  by  in- 
dictment, then  he  should  be  compelled  to  pay  them.  If 
not  then  this  money  should  be  returned  to  him. 

The  statutes  of  this  State  recognize  two  methods  of 
prosecuting  public  offenses  in  the  circuit  and  criminal 
courts:  One,  by  indictment;  and,  two,  by  information. 
An  indictment  is  a  written  accusation,  or  charge  of 
crime,  presented  to  a  court  upon  the  oath  of  a  grand 
jury.  A  criminal  information  is  an  accusation  of  crime 
preferred  to  a  court  by  the  law  officer,  whose  duty  it  is 
to  prosecute  the  pleas  of  the  State. 

In  the  method  of  trial,  after  a  criminal  accusation  has 
been  preferred,  there  is  no  difference  between  that  by  in- 
dictment and  that  by  information;  but  in  the  method  of 
preferring  the  charge  there  has  ever  been  a  marked  dif- 
ference between  them.  The  prosecution  of  public  of- 
fenses by  indictment  found  by  a  grand  jury,  is  one  of 
the  distinctive  features  of  English  criminal  jurispru- 
dence. This  method  has  never  prevailed  among  any 
other  people,  except  in  few  instances,  and  in  compara- 
tively recent  times.     Forsyth   Trial  by  Jury,  p.  297. 

The  origin  of  the  grand  jury  is  shrouded  in  historical 
doubt.  According  to  some  authorities,  traces  of  its  ex- 
istence is  found  among  the  customs  of  our  Saxon  an- 
cestors.    Or  abb  Eng.  Law,  35. 
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The  old  custom  of  the  northern  wapentake,  the  reeve 
and  thanes,  and  fellow  swearers  in  a  rudimentary  form 
furnish  nearly  all  the  characteristics  of  the  grand  jury. 
Pike's  History  of  Crime  in  Eng.,  vol.  1,  p.  120. 

From  the  accounts  of  the  early  commentators,  the 
grand  jury  was,  at  first,  not  only  a  body  that  accused, 
but  which,  also,  tried  public  offenders.  But  it  later  be- 
came an  informing  or  accusing  body  only  without  whose 
previous  action  no  person  charged  with  felony  (except 
in  a  few  special  cases)  could  be  put  upon  his  trial,  lii 
former  times,  when  the  power  of  the  crown  was  much 
greater  and  more  arbitrary,  the  subjects  were  exposed  to 
partisan  and  oppressive  prosecutions.  In  the  struggles 
which  arose  between  the  power  of  the  King  and  the 
rights  of  the  people,  the  grand  jury  often  stood  as  a  bar- 
rier against  persecutions  in  the  name  of  the  King,  until 
at  length  it  came  to  be  regarded  as  an  institution  by 
which  the  subject  was  rendered  secure  against  oppressive 
and  unfounded  prosecutions  by  the  crown.  In  this 
country  there  has  been  but  few  occasions  whiph  required 
the  existence  of  the  grand  jury  to  protect  the  citizen 
against  the  oppressive  acts  of  the  government.  It  is 
here  maintained,  not  only  as  a  means  of  bringing  to  trial 
persons  accused  of  crime  upon  just  grounds,  but  also  as 
a  means  of  protecting  the  citizen  against  unfounded  ac- 
cusation, whether  from  the  government,  from  partisan 
passion,  public  clamor,  or  private  enmity  and  malice. 
2  Sawyer,  667. 

Prosecution  by  indictment  is  the  most  constitutional, 
regular  and  safe,  as  well  as  the  most  usual  mode  of  pro- 
ceeding upon  criminal  charges.  1  Chitty  Crim.  Law, 
p.  162. 

The  necessity  of  protecting  the  citizens  through  th« 
medium  of  the  grand  jury  is  recognized  by  the  constitu- 
tion of  the  United  States. 
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No  person  shall  be  held  to  answer  for  a  capital  or 
otherwise  infamous  crime  unless  upon  presentment  or 
indictment  by  a  grand  jury,  except  in  certain  cases  aris- 
ing in  the  military  or  naval  service.  U.  S.  Const. 
Amend.,  Art.  5. 

True,  this  provision  has  been  construed  to  apply  only 
to  the  violation  of  federal  laws,  but  similar  provisions 
are  found  in  the  constitution  of  nearly  every  State  in  the 
Union. 

In  the  first  constitution  of  Indiana,  adopted  in  1816, 
it  was  provided  that  no  person  should  be  put  to  answer 
any  criminal  charge,  except  by  presentment,  indictment, 
or  impeachment.     Article  1,  section  12. 

The  constitution  of  1852  provides  that  the  General 
Assembly  may  modify  or  abolish  the  grand  jury  system. 
Article  7,  section  17. 

The  Liegislature  has  enacted  laws  which  modify  the 
grand  jury  system,  but  all  efforts  to  abolish  it  have  met 
with  signal  failure.  It  has,  however,  authorized  prose- 
cutions by  information  in  certain  classes  of  cases  and 
under  certain  conditions.  Criminal  informations  de- 
rive their  origin  from  the  common  law.  Prynne's  case, 
5  Mod.  459;  Law  Lib.,  56. 

Prosecutions  by  information  are  analogous  to  the 
method  of  criminal  procedure  which  prevailed  among 
the  ancient  Romans.     Adams*  Roman  Antiq.,  p.  278. 

And  similar  methods  still  prevail  among  the  nations 
that  have  adopted  the  civil  law. 

According  to  Mr.  Forsyth,  the  grand  jury  system  is 
unknown  in  both  France  and  Germany.  Forsyth  Trial 
by  Jury,  pp.  297,  327. 

The  want  of  a  jury  of  accusation  has  been  deplored  by 
the  jurists  of  both  countries.  The  initial  step  in  prefer- 
VoL.  9—41 
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ring  a  criminal  charge  is  exceedingly  arbitrary  and  in- 
quisitorial in  both  of  those  countries. 

As  prosecutions  by  information  are  capable  of  great 
abuses,  and  were  often  used  by  malicious  und  vindictive 
persons  as  a  means  of  oppression,  they  were  looked  upon 
with  disfavor  by  the  English  courts,  and  their  scope  was 
limited  by  statute  until  they  were  only  tolerated  in  such 
offenses  as  peculiarly  tended  to  disturb  or  endanger  the 
government,  or  materially  tended  to  prejudice  the  public 
generally.     4  Black.  Com.,  309. 

That  eminent  and  philosophical  writer  on  criminal 
jurisprudence,  Mr.  Wharton,  in  presenting  his  objec- 
tions to  prosecutions  by  information,  says:  ''The  ordeal 
of  a  grand  jury  is  a  proper  one  in  all  cases  of  serious 
crime.  It  is  a  terrible  thing  for  a  man  to  be  put  on  trial 
for  an  offense  involving  ignominy  and  contingent  heavy 
punishment.  The  expense  is  heavy;  the  mere  fact  of 
being  put  upon  trial  is  a  great  discredit.  There  is  al- 
ways a  risk  of  an  unjust  conviction.  Under  such  cir- 
cumstances, the  protection  afforded  by  a  grand  jury  is 
just,  as  well  as  politic.'*     3  Grim.  Law  Mag.,  p.  77. 

It  has  been  the  spirit  and  policy  of  our  criminal  juris- 
prudence, from  time  immemorial,  to  bring  the  prosecu- 
tion of  the  graver  public  offenses  as  near  to  the  body  of 
the  people  as  possible,  and  this  policy  extends  not  only 
to  the  trial  of  the  charge  itself,  but  to  the  manner  of 
making  the  accusation.  Our  statutes  and  decisions  rec- 
ognize this  policy.  But  as  there  may  be  certain  emer- 
gencies arising  in  the  prosecution  of  such  offenses,  the 
statute  has  provided  a  method  to  cover  such  emergencies. 
This  method  is  by  information.  The  prosecution  of  a 
felony  by  information  is  a  matter  of  expediency,  and  can 
be  resorted  to  only  when  it  comes  within  the  necessity 
defined  by  the  statute.  It  is  a  method  in  derogation  of 
the  common  right,  and  the  statute  which  gives  it  sane- 
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tion  should  be  strictly  construed.  Whenever  the  neces- 
sity for  the  prosecution  by  information  fails,  the  infor- 
mation falls. 

In  State  v.  Bo8well,  104  Ind.  541,  the  reasons  for  these 
conclusions  are  stated  with  great  force  and  clearness. 
To  authorize  a  prosecution  of  a  felony  by  information,  it 
is  essential  that  the  court  be  in  session,  and  that  the  grand 
jury  be  not  in  session.     Section  1679,  R.  S.  1881. 

But  a  prosecution  of  a  misdemeanor  by  information 
may  be  instituted  at  any  time.  Hoover  v.  State,  110 
Ind.  349. 

The  law  requires  that  the  grand  jury  shall  be  convened 
at  least  twice  in  each  year.  Kennegar  v.  State,  120  Ind. 
176. 

By  section  1666,  R.  S.  1881,  the  order  of  business  is 
fixed,  and  the  duty  is  specially  enjoined  upon  the  grand 
jury  that  it  mvst  inquire :  "First.  Into  the  case  of  every 
person  imprisoned  in  the  county  jail  on  a  criminal 
charge,  and  not  indicted.  Second.  Into  the  case  of  every 
person  under  bail  in  said  county  to  answer  a  criminal 
charge,  and  not  indicted." 

A  person  who  is  proceeded  against  by  information,  if 
not  tried  before  the  grand  jury  convenes,  must  be  either 
in  jail  or  under  bail.  The  statute  is  seemingly  man- 
datory, and  requires  the  grand  jury  to  investigate  the 
•cases  of  such  persons  as  are  under  the  accusation  of 
felony.  If  the  grand  jury  fail  to  take  cognizance  of  such 
cases  or  fail  to  return  an  indictment,  the  State  may, 
nevertheless,  proceed  upon  the  information  to  final  judg- 
ment. Jurisdiction  having  once  attached,  it  continues 
until  there  is  a  final  disposition  of  the  proceedings.  Elder 
V.  State,  96  Ind.  162. 

But  if  the  grand  jury  should  act  in  such  cases,  and 
return  an  indictment,  then,  is  the  former  proceeding 
merged  into  the   latter   by  operation  of   law?     If   the 
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prosecuting  attorney  should  voluntarily  enter  a  nolle 
prosequi  upon  either  an  indictment  or  information  before 
jeopardy  has  attached,  and  the  person  should  afterwards 
be  prosecuted  for  the  same  offense,  the  costs  of  the  former 
proceedings  c^n  not  be  carried  into  the  latter.  But  if 
one  form  of  action  is  blended  into  another  by  force  of  the 
statute,  and  the  indictment  supersedes  the  information, 
then  it  would  seem  to  follow  that  the  costs  of  the  former 
would  be  carried  into  the  latter. 

There  is  much  force  in  the  argument  that  if  it  were 
not  the  duty  of  the  grand  jury  to  investigate  the  cases  of 
all  persons  in  jail  or  under  bail  on  accusation  for  felony 
by  information  when  it  convenes,  then  the  prosecuting 
attorney  might  continue  to  file  informations  for  felonies 
up  to  the  day  when  the  grand  jury  assembles,  and  there- 
by deprive  it  of  nearly  all  of  its  duties  and  functions,  as 
well  as  depriving  the  persons  accused  of  the  right  to  have 
the  charges  against  them  investigated  by  a  tribunal  which 
the  law  has  created  for  public  benefit,  and  to  protect 
them  against  the  malicious  and  oppressive  conduct  of 
others  or  against  public  clamor.  The  appellee  relies 
upon  the  case  of  State  v.  Boswell,  104  Ind.  541,  to  sup- 
port her  position. 

It  is  there  said:  **The  provisions  made  by  statute, 
authorizing  prosecutions  by  information,  were  intended 
to  secure  speedy  trials  and  prevent  delays  by  enabling* 
the  prosecuting  attorney  to  present  charges  upon  which 
the  grand  jury  had  no  opportunity  to  act,  but  they  were 
not  intended  to  permit  the  prosecuting  attorney  to  pro- 
ceed by  information  where  there  is  ample  opportunity  to 
proceed  by  indictment.  Where  there  is  an  opportunity 
to  present  an  accusation  to  the  grand  jury,  the  prose- 
cutor can  not,  upon  the  failure  of  that  body  to  return  an 
indictment,  proceed  against  the  accused  by  information. 
If  we  were  to  adopt  the  theory  of  the  State,  it  would  re- 
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suit  in  leaving  to  the  almost  unrestrained  discretion  of 
the  prosecuting  attorney  the  method  of  prosecuting 
felonies,  other  than  murder  or  treason,  and  in  confin* 
ing  the  procedure  by  indictment  to  a  very  small  class  of 
cases.  This  result  it  was  not  the  intention  of  the  Legis- 
lature to  produce." 

Strong  as  this  language  is,  as  applied  to  a  prosecution 
by  information  after  the  grand  jury  failed  to  indict,  it  is 
of  still  greater  force  when  applied  to  prosecutions  by  in- 
formation before  the  grand  jury  convenes,  and  has  had 
an  opportunity  to  investigate  felony  cases.  In  the  latter 
case  the  opportunity  for  the  abuse  of  power  is  infinitely 
greater  than  in  the  former.  In  the  latter  case  the  prose- 
cuting attorney  might  wrest  nearly  all  felonies  from  the 
consideration  of  the  grand  jury. 

State  V.  Boswell,  supra ,  differs  from  the  case  at  bar.  It 
was  there  held  that  where  a  person  was  recognized  to 
appear  at  the  ensuing  term  of  the  circuit  court  to  answer 
to  a  charge  of  felony  and  the  grand  jury  convened  and 
were  discharged  without  having  returned  an  indictment 
against  him,  the  State  could  not  afterwards  proceed 
against  him  by  information.  Here  the  State  proceeded 
by  both  methods.  If  the  first  method  was  abandoned, 
then  no  costs  follow  into  the  second.  If  the  first  is 
merged,  or  was  absorbed  into  the  latter,  then  costs  should 
follow. 

The  history  of  the  two  methods  of  instituting  criminal 
prosecutions  for  felonies  show  that  they  have  ever  been 
distinct  and  antagonize  each  other  in  many  of  their  es- 
sential features.  Whilst  it  is  true  that  the  Legislature 
has  modified  both  in  some  of  their  most  important  re- 
spects, a  majority  of  the  court  are  of  the  opinion  that  a 
proceeding  by  information  does  not  merge  into  an  in- 
dictment so  as  to  carry  the  costs  of  the  former  into  the 
latter. 
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Judgment  reversed,  with  instructions  to  sustain  ap* 
pellant's  motion. 
Filed  April  6,  1894. 
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Pabtition. — Division  of  Ancestor's  Estate  Without  Administration.^ 
Bank  Stock,— Agreed  Value, —  Mutual  Mistake. — Where  heirs,  all  be- 
ing upon  an  eqaality  and  acting  in  good  faith,  effect  an  amicable 
partition,  without  administration'  of  an  ancestor's  estate,  among 
themselves,  and  one  of  them  accepts  as  his  share  certain  bank  stock 
at  an  agreed  value,  when  it  is  in  fact  worthless,  the  latter  is  bound 
by  the  transaction,  and  can  not  compel  the  other  heirs  to  contribute. 

From  the  Knox  Circuit  Court. 
W,  H.  De  Wolf,  for  appellant. 

G.  G.  Reily,  J.  W.  Emiaon  and  /.  S.  Pritchetty  for  ap- 
pellees. 

Ross,  J. — ^This  action  arose  out  of  the  settlement  of  an 
estate. 

The  only  error  assigned  is:  '*The  circuit  court  erred 
in  sustaining  the  demurrer  of  appellees  to  the  amended 
complaint  of  appellant.'' 

The  appellant  and  the  appellees  were  the  only  heirs  at 
law  of  Sarahr  A.  Tewalt,  who  died  intestate,  leaving  an 
estate  consisting  of  real  estate,  money,  notes,  shares  of 
stock  in  the  Vincennes  National  Bank,  and  other  personal 
property. 

Prior  to  her  death,  the  deceased  had  requested  appel- 
lant and  the  appellees,  who  were  her  children,  to  ami- 
cably partition  and  divide  the  estate,  after  her  death, 
among  themselves,  without  administration.  Pursuant 
to  this  request,  they  divided  the  estate,  having  previously 
agreed  upon  the  value  of  the  same,  and  each  part  and 
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parcel  thereof,  the  appellant  receiving  and  accepting  as 
her  share,  a  part  of  the  shares  of  stock  in  the  Vincennes 
National  Bank,  three  thousand  dollars  being  the  sum 
agreed  upon  as  the  value  of  the  stock  taken  and  received 
by  her. 

At  the  time  of  making  the  division,  and  the  receipt 
and  acceptance  by  appellant  of  said  stock,  it  was  mutu- 
ally supposed,  agreed  and  understood  between  appellant 
and  the  appellees  that  it  was  of  that  value,  but  in  truth 
and  fact  it  was  worthless;  that  she  did  not  learn  of  its 
w^orthlessness  until  long  after  the  division,  when  she 
offered  to  return  it,  and  that  prior  to  the  filing  of  this 
petition  or  complaint  she  demanded  that  the  appellees 
make  good  to  her  her  interest  in  said  estate,  which  they 
refused  to  do. 

To  the  complaint  the  appellees  filed  a  demurrer,  which 
was  sustained  by  the  court,  and  judgment  entered  ac- 
cordingly. 

The  contention  of  counsel  for  the  appellant  is  that  she 
is  entitled  to  recover,  because  the  share  apportioned  to 
her  was  valued  at  a  sum  in  excess  of  its  real  value.  In 
other  words,  her  right  of  recovery,  as  stated  by  counsel, 
is  based  "solely  upon  the  ground  of  a  mutual  mistake  of 
fact  relating  to  the  actual  real  value  of  the  bank  stock  at 
the  time  the  agreement  was  made.  In  this  case  there  is 
no  element  of  fraud,  hence  we  are  to  determine  simply 
whether  or  not,  on  account  of  the  mutual  mistake  of  all 
the  parties,  the  appellant  is  entitled  to  any  relief. 

"The  effect  of  mistake,  when  it  has  any  operation  at 
all,  is  to  avoid  the  contract.  The  common  law,  there- 
fore, offers  two  remedies  to  a  person  who  has  entered 
into  an  agreement  void  on  the  ground  of  mistake.  If  it 
be  still  executory,  he  may  repudiate  it  and  successfully 
defend  an  action  brought  upon  it;  or  if  he  has  paid 
money  under  the  contract,  he  may  recover  it  back,  upon 
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the  principle  that  when  money  is  paid  to  another  under 
the  influence  of  a  mistake,  that  is,  upon  the  supposition 
that  a  specific  fact  is  true  which  would  entitle  the  other 
to  the  money,  but  which  fact  is  untrue,  an  action  will 
lie  to  recover  it  back.''  Anson  on  Contracts  (2d  ed.), 
p.  175. 

In  Story  on  Sales,  section  145,  the  author  says:  "In 
respect  to  mistakes  of  fact,  the  rule  is,  that  no  contract 
of  sale  is  reciprocally  obligatory  upon  the  parties  thereto, 
if  it  be  founded  upon  an  injurious  mistake  of  a  material 
fact  forming  the  basis  of  the  contract;  although  such 
mistakes  be  occasioned  by  no  fraud  or  imposition." 

In  Kerr  on  Fraud  and  Mistake,  416,  it  is  said:  "The 
mistake  may  be  common  to  both  parties  to  a  transaction, 
and  may  consist  either  in  the  expression  of  their  agree* 
meut,  or  in  some  matter  inducing  or  influencing  the 
agreement,  or  in  some  matter  to  which  the  agreement  is 
to  be  applied." 

In  the  case  of  Hurd  v.  Hall,  12  Wis.  125,  tl^e  court 
says:  "An  error  of  fact,  ignorantia  facti,  is  ordinarily 
said  to  take  place  either  when  some  fact  which  really  ex- 
ists is  unknown,  or  some  fact  is  supposed  to  exist  which 
really  does  not  exist.  The  most  frequent,  familiar  and 
striking  examples  of  such  error,  are  found  in  those  cases 
in  which  the  books  abound,  and  to  which  we  need  not 
here  particularly  refer,  where  the  parties  are  deceived  or 
mistaken  as  to  the  existence  or  nonexistence  of  certain 
facts  materially  affecting  the  transaction,  and  which  are 
present  in  their  minds  at  the  time  of  entering  into  the 
agreement,  and  directly  influence  their  conduct  in  so  do- 
ing. But  as  is  implied  from  the  maxim,  ignorantia  facti 
excusaty  and  from  the  definition  which  we  have  given,  of 
a  mistake  of  law  a  mistake  of  fact  has  in  legal  parlance 
a  much  more  enlarged  signification,  and  extends  to  and 
includes  the  case  of  a  party  who,  through  mere  ignorance 
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of  the  existence  or  nonexistence  of  a  material  fact,  is  in- 
duced to  do  an  act,  or  enter  into  a  contract  injurious  to 
himself,  where,  if  he  had  been  informed  of  the  existence 
or  nonexistence  of  such  fact,  he  would  not  have  per- 
formed such  act  or  made  such  contract.  Ignorance  of 
the  existence  or  nonexistence  of  a  material  fact  precludes, 
the  idea  that  the  party,  at  the  time  of  the  transaction, 
should  have  been  influenced  by  it,  for  it  is  impossible  that 
the  mind  should  be  moved  by  that  of  which  it  knows  noth- 
ing. This  ignorance  of  facts  must  be  excusable,  that  is, 
it  must  not  arise  from  the  intentional  neglect  of  the 
party  to  investigate  them." 

As  a  general  rule,  in  order  that  a  mistake  may  be  such 
AS  will  come  within  the  cognizance  of  a  court  of  equity, 
it  must  appear: 

First.  That  the  mistake  is  concerning  a  material 
fact. 

Second.  That  it  is  one  mutual  to  all  the  parties  to  the 
transaction. 

Third.    That  it  was  unintentional. 

Fourth.  That  it  was  not  occasioned  by  any  neglect  of 
the  parties. 

We  deem  it  unnecessary,  for  the  purposes  of  this  case, 
to  elaborate  upon  what  it  is  necessary  to  show  to  bring 
a  case  within  these  rules;  suffice  it  to  say  that  if  the  al- 
leged mistake  is  concerning  an  immaterial  fact,  is  not 
mutual,  was  falsely  represented  by  one  of  the  parties,  or 
was  the  result  of  the  negligence  of  the  parties,  it  is  not 
ordinarily  such  as  against  which  equity  will  afford  re- 
lief. 

In  this  case,  the  mistake  complained  of,  and  from 
which  the  appellant  seeks  relief,  is  not  with  reference  to 
the  existence  or  nonexistence  of  a  fact.  The  value  of 
the  stock  was  whatever  different  persons  might  place 
upon  it;  a  mere  matter  of  opinion.     The  parties,  how- 
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ever,  estimated  its  value  among  themselves,  and  the  ap- 
pellant accepted  it  upon  the  basis  of  the  value  thus 
placed  upon  it.  If  it  was  of  less  value  than  that  agreed 
upon,  it  was  an  error  in  judgment  from  which  a  court  of 
equity  can  grant  no  relief. 

In  the  case  of  Orymes  v.  Sanders,  93  Q.  S.  55,  the 
court  says:  ''The  parties,  in  dealing  with  the  property 
in  question,  stood  upon  a  footing  of  equality.  They 
judged  and  acted  respectively  for  themselves.  The  con- 
tract was  deliberately  entered  into  on  both,  sides.  The 
appellant  guaranteed  the  title,  and  nothing  more.  The 
appellees  assumed  the  payment  of  the  purchase-money. 
They  assumed  no  other  liability.  There  was  neither  ob- 
ligation nor  liability  on  either  side,  bej^ond  what  was 
expressly  stipulated.  If  the  property  had  proved  unex- 
pectedly to  be  of  inestimable  value,  the  appellant  could 
have  no  further  or  other  claim.  If  entirely  worthless, 
the  appellees  assumed  the  risk,  and  must  take  the  con- 
sequences.'' 

So  here  the  parties  agreed  upon  the  value  of  the  stock 
in  making  the  partition,  and  while  it  is  alleged  that  the 
value  so  fixed  was  what  the  parties  all  thought  was  the 
actual  value,  yet  they  were  all  upon  an  equality,  and  the 
appellant  accepted  it  upon  that  valuation.  Had  it 
proved  to  be  worth  more,  the  appellees  could  not  have 
recovered  from  the  appellant,  because  its  value,  irre- 
spective of  its  actual  value,  was  fixed  for  the  purposes  of 
the  partition,  and  its  acceptance  at  that  valuation  was 
not  compulsory.  Having  elected  to  accept  it,  appellant 
can  not  now  be  heard  to  complain  because  it  is  of  less 
value. 

A  mistake  as  to  the  value  or  quality  of  the  thing  sold 
is  not  sufficient  to  avoid  the  contract  on  account  of  mis- 
take, if  the  thing  delivered  is  that  sold.  HecfUy.  Batch- 
eller,  147  Mass.  335,  and  cases  cited. 
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We  think  the  complaint  insuflBcient,  and  the  court  be- 
low committed  no  errror  in  sustaining  the  demurrer 
thereto. 

Judgment  aflBrmed. 

Filed  April  26, 1894. 


No.  1,030. 

Roll,  Executor,  v.  Mason  et  al. 

ExBCDTOB. — Attorney^ 8  Fees, — Allowance  for, — ^The  court  may  allow 
reasonable  attorney's  fees  to  an  executor  where  he  employs  counsel 
in  the  management  of  the  estate ;  and  such  allowance  may  also  be 
made  after  the  will  has  been  set  aside. 

Same. — Contest  of  Will, — Eoaecutor  as  Beneficiary. — Apportionment  of 
Counsel  Fees, — Where  an  executor  is  also  a  beneficiary  under  the 
will,  and  he  employs  counsel  to  uphold  the  will  against  a  contest, 
it  is  proper  for  the  court  to  apportion  the  counsel  fees  as  between 
executor  individually  and  officially. 

Samb. — Appearance  by  Executor^ s  Counsel  for  Other  Beneficiaries.— 
Implied  Promise  to  Pay  Fees. — Where  counsel  employed  by  an  ex- 
ecutor to  sustain  a  will  against  a  contest  appear  also  for  benefici- 
aries, and  render  service  for  them  at  their  request,  they  may  re- 
cover therefor  as  upon  an  implied  promise. 

From  the  Marion  Circuit  Court. 
R.  N,  Lamb  and  R.  Hilly  for  appellant. 
A.  F.  Denny,  F,  Winter,  J,  B.  Elam  and  W,  H.  H. 
Miller y  for  appellees. 

LoTZ,  J. — Solomon  Roll  died  in  June,  1889,  testate. 
He  left  an  estate  consisting  of  real  and  personal  prop- 
erty, of  the  value  of  $12,000  or  $15,000.  He  left  nine 
children  surviving  him.  His  will  (which  was  duly 
probated)  devised  nearly  all  of  his  estate  to  five  of  his 
children  as  residuary  legatees,  and  practically  disin- 
herited the  other  four  children. 
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The  appellant;  Jonathan  B.  Roll,  was  named  as  the 
executor  of  the  will,  and  duly  qualified  as  such.  The 
will  directed  the  executor  to  sell  the  real  estate  to  pay 
certain  legacies.  The  executor  employed  Ritter  &  Hitter 
and  J.  C.  Green  as  his  attorneys,  and  procured  an  order 
of  the  court  authorizing  him  to  sell  said  realty. 

The  disinherited  children  notified  the  executor  that 
they,  as  the  heirs  of  Solomon  Roll,  had  an  interest  in  the 
real  estate,  and  denied  the  legality  of  such  order  for  the 
sale,  and  asserted  that  such  executor  had  no  right  or  au- 
thority to  sell  the  same.  Such  claim  cast  a  cloud  upon 
the  executor's  title  to  the  real  estate,  and,  as  a  prelimin- 
ary step  to  such  sale,  he  brought  an  action  in  the  Marion 
Circuit  Court  against  such  disinherited  children  to  quiet 
title  to  such  realty. 

The  defendants  in  said  action  filed  a  cross-complaint, 
making  parties  thereto  all  of  the  residuary  legatees.  The 
cross-complaint  alleged  the  testator's  unsoundness  of 
mind  and  the  invalidity  of  the  will.  The  executor  moved 
to  strike  the  cross-complaint  from  the  files  for  the  reason 
that  no  bond  was  filed  with  it  as  required  by  law.  This 
motion  was  sustained. 

Upon  appeal  to  the  Supreme  Court,  this  ruling  was  de- 
clared to  be  erroneous,  and  the  cause  reversed.  Mctson 
V.  Roll,  Exr.,  130  Ind.  260. 

The  cause  was  tried  a  second  time  in  the  circuit  court 
and  resulted  in  a  verdict  and  judgment  for  the  cross- 
complainants  and  the  will  was  decreed  invalid. 

After  the  rendition  of  such  judgment  the  executor  pre- 
sented his  petition  to  the  court,  showing  that  he  was  de- 
sirous of  making  a  report  of  his  trust;  that  as  such  ex- 
ecutor he  had  been  involved  in  litigation  concerning  the 
validity  of  the  will  and  had  incurred  expenses  for  at- 
torney's fees,  and  other  matters  connected  with  the  set- 
tlement of  said  estate.     He  asked  the  court  to  hear  evi- 
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deuce  as  to  the  value  of  all  such  expenses,  and  fix  the 
amount  and  make  an  allowance  for  all  of  such  claims 
against  his  trust  estate.  The  appellees  appeared  to  this 
petition,  and,  by  agreement  of  the  parties,  the  court  re- 
ferred it  to  Probate  Commissioner  O'Bryan  for  hearing 
and  finding,  and  ordered  such  commissioner  to  make  a 
report  to  the  court. 

The  probate  commissioner  subsequently  made  a  report 
to  the  court,  from  which  it  appears  that  Ritter  &  Ritter 
and  Green  were  the  attorneys  of  the  executor  in  the  ad- 
ministration of  said  trust,  and  through  it  the  litigation 
concerning  the  validity  of  the  will;  that  they  also  ap- 
peared for  three  of  the  residuary  legatees  and  filed  an- 
swers for  them;  ''that  said  attorneys  *  *  *  so  appeared 
and  filed  such  answers  at  the  request  of  said  legatees,  but 
had  with  them  no  contract  of  employment,  but  appeared 
for  them  solely  that  they  might  be  subject  to  the  juris- 
diction of  the  court  without  process.  All  of  the  said 
residuary  legatees  were  of  full  age  and  competent  to  de- 
fend their  interests.  The  executor,  as  such  by  virtue  of 
his  trust,  was  under  obligation  to  maintain  the  will;  he 
was  also  personally  interested  in  its  protection.  The 
testimony  shows  that  all  the  services  of  Ritter  &  Ritter 
and  Green  in  said  cause,  from  its  inception  to  and  in- 
cluding the  verdict  of  the  jury  and  the  motions  since 
made,  were  worth  six  hundred  and  fifty  dollars  ($650)." 

The  commissioner  concluded  his  report  as  follows: 
"From  the  fact  that  in  this  proceeding  the  real  contest 
was  between  the  children  made  residuary  legatees  and 
the  children  disinherited;  that  the  suit,  from  the  time 
the  cross-oomplaint  was  filed,  was  practically  a  contest 
of  the  will;  that  the  residuary  legatees  were  competent 
to  employ  counsel,  and,  more  than  others,  were  vitally 
interested  in  the  maintenance  of  the  will  *  *  *;  that  the 
executor  himself  was  more  interested  in  his  individual 


654        APPELLATE  COURT  OF  INDIANA, 

Roll,  Executor,  v.  Maaon  et  al. 

than  in  his  fiduciary  capacity  in  sustaining  the  will;  and 
that  all  the  services  of  the  attorneys,  not  for  the  executor 
only,  but  all  the  services  they  rendered,  were  worth  six 
hundred  and  fifty  dollars  ($650),  it  seems  to  me  that  in 
equity,  and  I  so  find,  that  as  against  the  estate  of  the 
decedent  they  should  be  allowed  (or,  rather,  the  executor 
be  allowed)  in  full  for  the  amount  due  them,  for  which 
the  estate  is  in  any  way  liable  on  account  of  said  cause  * 
*,  the  sum  of  four  hundred  dollars  ($400);  and  I  recom- 
mend that  the  same  be  allowed." 

The  appellant  excepted  to  this  report,  but  the  excep- 
tions were  overruled,  and  the  court  thereupon  approved 
and  confirmed  the  report  of  such  commissioner,  and  made 
an  allowance  to  such  executor  on  account  of  attorneys' 
fees  in  the  sum  of  four  hundred  dollars.  The  appellant 
then  made  a  motion  for  a  new  trial,  which  motion  was 
overruled. 

The  appellant  has  assigned  as  error  in  this  court  the 
action  of  the  court  in  overruling  the  exceptions  to  the 
report,  and  in  overruling  the  motion  for  a  new  trial;  and 
in  confirming  the  report  of  the  commissioner.  The  evi- 
dence is  not  in  the  record. 

The  appellant  assumes  that  the  report  of  the  commis- 
sioner unequivocally  shows  that  the  services  of  counsel 
were  rendered  exclusively  for  the  executor  in  his  fiduciary 
capacity;  that  such  services  were  of  the  value  of  $650; 
that  counsel  had  no  contract  with  the  executor  individu- 
ally or  with  the  other  legatees  for  services;  and  that  the 
action  of  the  court  virtually  deprives  counsel  of  $250,  for 
which  they  have  no  recourse  against  any  one.  This  ac- 
tion of  the  court,  it  is  contended,  was  an  abuse  of  its 
powers  and  discretion,  and,  if  permitted  to  stand,  results 
in  a  wrong  for  which  such  counsel  have  no  remedy. 

The  court  may  allow  reasonable  attorney's  fees  to  the 
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executor  where  he  employs  counsel  in  the  management 
of  the  estate.     Section  2551,  Burns'  Rev.,  1894. 

And  such  allowance  may  be  made  after  the  will  has 
been  set  aside.     Nave  v.  Salmon,  Admr.,  51  Ind.  159. 

It  is  also  undeniably  true  that  it  is  the  duty  of  the 
trustee  to  protect  the  trust  estate,  and  for  that  purpose 
he  may  employ  counsel  to  bring  or  defend  actions,  and 
the  court  will  make  reasonable  allowance  for  counsel 
fees.  1  Perry  Trusts,  section  328;  Bratney,  Admr.,  v. 
Curry y  Exr.,  33  Ind.  399. 

We  are  of  the  opinion  that*  the  appellant  is  in  error 
when  he  assumes  that  the  finding  shows  that  all  the 
services  were  rendered  for  the  executor  in  his  official  ca- 
pacity. 

The  statute,  section  2766,  Burns'  Rev.,  1894,  requires 
that  in  an  action  to  contest  a  will  ^'the  executor  and  all 
other  persons  beneficially  interested  therein  shall  be 
made  parties  defendant  thereto." 

The  residuary  legatees  were  necessary  parties  defend- 
ant to  the  cross-complaint.  It  is  true  that  the  executor 
was  the  trustee  of  all  persons  interested  in  the  estate,  and 
in  his  official  capacity  he  represented  all  the  cestuis  que 
trust.  But  he  was  also  a  beneficiary  under  the  will  and 
his  personal  interest  was  adverse  to  that  of  the  disin- 
herited children. 

Whilst  it  was  his  duty  to  make  all  reasonable  effort  to 
uphold  the  will  of  the  testator,  he  should  not  be  permitted 
to  use  the  funds  of  the  estate  to  subserve  his  own  per- 
sonal interests.  The  other  residuary  legatees  were  also 
beneficially  interested  in  the  will.  It  is  for  this  reason 
that  the  law  required  them  to  be  made  parties.  When 
the  law  requires  a  person  to  be  made  a  party  defendant 
in  an  action,  it  is  for  the  purpose  of  having  an  adjudica- 
tion that  will  be  binding  upon  him.  When  he  is  brought 
into  court,  he  is  required  to  make  defense  or  suffer  de- 
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fault  in  his  rights  to  the  subject-matter  in  controversy. 
He  is  brought  in  for  the  purpose  of  defending.  He  can 
not  escape  the  burden  of  securing  his  rights  by  defend- 
ing under  cover  of  another  party  to  the  action. 

We  think  it  would  be  manifestly  unfair,  under  the 
circumstances  of  this  case,  to  cast  the  whole  burden  of 
counsel  fees  upon  the  estate.  Nor  is  this  position  with- 
out authority  to  support  it.  Execvior  of  Andrews  v.  His 
Administrators,  7  0.  St.  143;  Stephen's  Appeal,  56  Pa. 
St.  409. 

It  has  been  decided  that  where  the  matter  in  litigation 
concerns  the  executor  both  personally  and  oflScially, 
it  is  proper  to  apportion  the  counsel  fees.  Clement^$ 
Appeal,  49  Conn.  519;  Price's  Estate,  Martin's  Appeal 
81  Pa.  St.  263;  Bobbins  v.  Robbins,  1  S.  W.  Rep.  152. 

Nor  do  we  think  the  appellant's  counsel  are  without 
recourse  for  the  reduction  made,  because  they  had  no  ex- 
press agreement  with  the  appellant  personally,  or  with 
the  other  residuary  legatees  for  services  rendered. 

On  the  facts  stated  in  the  finding,  counsel  appeared  for 
the  residuary  legatees  and  rendered  services  for  them  at 
their  request.  Such  legatees  accepted  and  received  the 
benefit  of  such  services,  and  should  pay  the  reasonable 
value  thereof  upon  an  implied  promise. 

We  find  no  error  in  the  record. 

Judgment  affirmed,  at  costs  of  appellant. 

Filed  April  26, 1894. 
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No.  1,097. 

BoLDs  V.  Woods. 

RsAL  Estate. — Vendor  and  Purchaser. — False  BepresentaHons  as  to 
Value. —  WJien  Will  not  Support  Action. —  Caveat  Emptor. —  Repre- 
sentations made  by  the  vendor  of  land,  which  affect  merely  its  value, 
will  not  support  an  action  for  damages,  although  known  by  him  to 
be  false,  if  the  purchaser  with  reasonable  diligence  could  have  as- 
certained the  truth. 

BAH^.—Bepresentations  as  to  Material  Fact.— Land  in  Other  State. — If, 
however,  the  representations  are  not  merely  opinions  as  to  the  value 
and  character  of  the  property,  but  representations  of  some  material 
fact,  as  to  which  the  avenues  of  inquiry  are  not  open  to  the  pur- 
chaser, as  where  the  land  is  situated  in  another  State  at  a  consider- 
able distance  away,  an  action  may  be  maintained  thereon. 

Same. — Representation  as  to  Improvements  and  Crops. — If  representa- 
tions, known  by  thje  vendor  to  be  false,  are  made  as  to  the  location 
of  land  in  another  State,  the  character  of  the  improvements,  the  na- 
ture and  quantity  of  crops  produced  in  the  past  and  the  consequent 
value  of  the  land,  with  the  intention  that  the  other  party  shall  act 
thereon,  which  he  does,  to  his  damage,  the  latter  may  recover. 

Evidence. — Declarations.— Bes  Oestoe. — All  statements  made  by  a 
vendor  during  the  course  of  negotiations  for  the  sale  of  land  and  as 
a  part  of  the  conversation  in  which  the  false  representations  sued 
on  were  made,  constitute  a  part  of  the  res  gestce  and  are  admissible 
as  original  evidence. 

Deposition.  —  Unauthorized  Offlcer.  —  Void  if  Taken  by. —  A  "county 
clerk"  or  "clerk  of  a  county"  in  another  State  is  not  an  officer  au- 
thorized to  take  depositions  to  be  used  in  this  State,  and  a  depo- 
sition taken  before  such  officer,  unless  it  appears  that  he  is  ex  officio 
olerk  of  some  court  of  record,  is  void  and  can  not  be  used  in  evi- 
dence in  the  trial  of  a  cause  in  any  court  of  this  State. 

Same. — Admission  of  Improper  Evidence. — Presumption. — ^The  fact  that 
other  witnesses  testify  to  the  same  facts  testified  to  in  a  void  depo- 
sition does  not  render  the  reading  of  the  latter  in  evidence  harm- 
less, for  where  material  evidence  is  improperly  admitted  the  pre- 
sumption is  that  it  influenced  the  result,  unless  the  contrary  is  made 
to  appear. 

From  the  Adams  Circuit  Court. 
Vol.  9—42 
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P.  B.  Manly,  E.  E,  Friedline,  J.  J.  M.  La  Folleite  and 
0.  JET.  Adair,  for  appellant. 

/.  F,  France,  J,  E.  K.  France,  J,  T,  France  and  J.  T. 
Merryman,  for  appellee. 

Reinhard,  J. — Woods  sued  Bolds,  and  recovered  dam- 
ages of  him  for  alleged  fraud  and  deceit  in  the  exchange 
of  real  estate. 

The  overruling  of  the  appellant's  demurrer  to  the  ap- 
pellee's amended  complaint  is  claimed  to  be  reversible 
error. 

It  appears  from  the  averments  of  the  complaint,  that 
in  June,  1890,  the  parties  were  both  residents  of  Adams 
county,  Indiana,  and  that  Woods  was  the  owner  of  a 
steam  flouring  mill  situated  in  the  town  of  Geneva,  in 
said  county,  upon  lot  No.  256,  in  said  town,  which  then 
was,  and  still  is,  of  the  value  of  $8,500;  that  Bolds  was 
at  that  time,  and  is  still,  a  resident  of  said  town  of 
Geneva,  and  a  prominent  citizen  and  business  man  of 
the  town,  engaged  in  a  general  dry  goods,  grocery,  and 
notion  trade,  and  that  for  more  than  three  years  before 
said  time  the  appellee  and  appellant  had  been,  and,  at 
the  time  of  the  transaction  complained  of,  still  were, 
having  business  relations  with  each  other  which  were  of 
a  pleasant  and  agreeable  character,  the  appellee  selling 
to  the  appellant  flour,  to  be  retailed  by  the  latter  at  his 
store;  that  appellant  handled  and  sold  flour  for  appellee 
on  commission  during  said  time,  and  the  appellee  pur- 
chased from  the  appellant  dry  goods,  groceries,  and  no- 
tions, and  that  business  transactions  between  the  parties 
were  of  daily  occurrence  during  the  whole  period  of  said 
three  years;  that  in  the  year  1888,  the  appellee  was  con- 
templating erecting  said  flouring  mill  in  said  town  of 
Geneva,  and  was  preparing  to  do  so  on  condition  that 
the  citizens  of  said  town  should  raise  a  certain  bonus  or 
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subscription  for  the  appellee,  and  that  appellant  took 
hold  of  said  subscription  matter,  and  was  the  leading 
and  moving  spirit  in  said  transaction,  and  that  through 
his  influence  and  aid  said  subscription  and  bonus  was 
raised,  and  the  appellee  did  erect  said  mill,  and  that  by 
reason  of  their  business  and  social  relations  the  appel- 
lant gained  the  confidence  of  appellee,  and  the  reliance 
in  his  honesty  and  integrity,  and  fully  believed  and  re- 
lied upon  all  his  statements  in  business  matters  and 
transactions;  that  appellant  was,  in  June,  1890,  and  for 
a  long  time  had  been,  the  owner  of  two  hundred  and 
twenty  acres  of  land  in  Gray  county,  Kansas,  near  the 
town  of  Ingalls,  the  description  of  which  is  given  in  the 
complaint;  that  said  land  was,  and  is,  about  one  thou- 
sand miles  distant  from  the  county  of  Adams,  in  Indi- 
ana; that  appellant  had,  before  the  time  hereinafter 
stated,  frequently  been  to  visit  said  land  in  Kansas,  and 
to  improve  the  same,  and  for  about  one  year  lived  upon 
or  near  the  same,  all  of  which  appellee  well  knew;  that 
in  June,  1890,  the  appellee  was  sick  and  crippled  and 
unable  to  travel  about  by  reason  of  such  condition,  and 
by  reason  thereof  was  unable  to  run,  operate,  and  man- 
age said  flouring  mill,  and  the  business  connected  there- 
with, as  the  appellant  then  and  there  well  knew;  that 
appellee  and  appellant  were  then  negotiating  a  trade  of 
said  land  for  said  flouring  mill;  that  appellee  had  never 
seen  said  land,  and  had  no  knowledge  of  its  location, 
condition,  value,  and  quality,  except  what  he  derived 
from  the  statements  of  appellant  in  relation  thereto,  as 
appellant  then  and  there  well  knew,  and  that  during 
such  negotiations  the  appellee  then  and  there  informed 
the  appellant  that  he  was  unable,  by  reason  of  said  sick- 
ness, to  go  to  the  State  of  Kansas  to  see  said  land,  and 
had  no  way  of  ascertaining  its  condition,  location,  value, 
and  quality,  and  that  he  did  not  intend  to  go  and  see  the 
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same,  but  would  rely  fully  upon  appellant's  word  and 
statements  as  to  its  condition,  location,  value,  and 
quality;  and  then  and  there  said  to  the  appellant  that 
he  had  confidence  in  his  truthfulness  and  honesty,  and 
did  not  believe  appellant  would  make  any  false  or  un- 
truthful statements  concerning  said  land,  and  said  to  ap- 
pellant that  in  case  they  should  exchange  said  properties 
he  would  take  and  rely  upon  the  statements  of  appellant 
in  relation  to  the  location,  condition,  value,  and  quality 
of  said  land,  and  the  appellant  being  then  and  there 
fully  advised,  and  knowing  of  the  appellee's  sick  condi- 
tion, as  aforesaid,  and  knowing  that  he  was  unable  to  go 
and  see  said  land,  and  unable  to  ascertain  anything 
about  its  condition,  location,  value,  and  quality,  except 
as  he  learned  it  from  appellant,  and  fully  knowing  that 
appellee  would  rely,  on  and  believe  whatever  he  might 
say  concerning  said  land,  and  knowing  of  the  great  con- 
fidence and  reliance  the  appellee  put  in  him,  the  appel- 
lant did  then  and  there  wrongfully  take  advantage  of 
appellee  and  of  his  reliance  and  confidence,  and  did  then 
and  there  falsely  and  fraudulently  represent  and  state  to 
the  appellee  that  said  Kansas  land  was,  by  reason  of  its 
close  proximity  to  the  said  town  of  Ingalls,  the  county 
seat  of  Gray  county,  Kansas,  and  its  location,  condition, 
and  quality,  of  the  value  of  twenty-five  dollars  per  acre, 
and  that  the  same  could  be  readily  sold  for  said  price  at 
any  time;  and  he  further  falsely  and  fraudulently  stated 
that  it  was  as  good  and  valuable  land  as  there  was  iu 
Gra^  county,  Kansas;  and  he  further  falsely  and  fraudu- 
lently stated  to  appellee  that  said  land  was  within  one 
mile  of  said  town  of  Ingalls,  county  seat,  as  aforesaid; 
and  he  further  falsely  and  fraudulently  stated  that  said 
land  was  under  good  cultivation;  and,  further,  that  said 
town  of  Ingalls  had  a  population,  at  that  time,  of  five 
hundred  inhabitants;  and,  further,  that  said  land  was 
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good  farming  land,  was  well  improved  with  good  build- 
ings and  fences;  and,  further,  that  said  land  had  there- 
tofore produced  good  crops  of  all  kinds;  that  said  appel- 
lee, then  and  there  having  great  confidence  and  reliance 
in  the  honesty  and  truthfulness  of  said  appellant,  relied 
upon  and  believed  all  of  said  statements  herein  set  out, 
and  then  and  there  traded  his  flouring  mill  property  in 
Geneva,  Adams  county,  Indiana,  to  said  appellant  for 
his  said  real  estiite  in  Gray  county,  Kansas;  that  in  said 
trade  it  was  agreed  and  understood  between  the  parties 
that  said  flouring  mill  should  be  valued  and  taken  in,  in 
said  trade,  at  the  sum  of  $8,500,  and  that  said  lands 
should  be  valued  and  taken  in  at  $25  per  acre,  being  the 
total  sum  of  $5,500,  and  that  the  appellant  should  pay 
the  appellee  the  sum  of  $3,000,  all  of  which  was  done, 
and  appellant  paid  the  appellee  said  sum  of  $3,000,  and 
executed  and  delivered  to  him  a  deed  of  conveyance  for 
said  220  acres  of  land  in  Kansas,  and  appellee,  still  be- 
lieving and  relying  upon  the  statements  theretofore  made 
as  being  true,  did  then  and  there  execute  and  deliver  to 
the  appellant  a  good  and  sufficient  deed,  fully  conveying 
to  him  said  flouring  mill  property;  and  appellee  further 
says,  that  said  representations  and  statements  hereinbe- 
fore set  out  concerning  the  condition,  location,  quality, 
and  value  of  said  Kansas  land  were  each  and  all  of  them 
false  and  fraudulent,  as  the  appellant  then  and  there 
well  knew;  that  said  Kansas  land  was  not,  by  reason  of 
its  close  proximity  to  the  town  of  Ingalls,  the  county 
seat  of  Gray  county,  Kansas,  its  location,  condition,  and 
quality,  of  the  value  of  $25  per  acre,  but,  in  truth  and 
in  fact,  was  only  then  of  the  value  of  $5  per  acre,  and 
that  said  land  could  not  then  be  sold  at  any  time  for  $25 
per  acre,  nor  for  more  than  $5  per  acre;  that  said  land 
was  not  then  as  good  and  valuable  land  as  there  was  in 
Gray  county,  Kansas,  but  was  in  truth  and  in  fact  only 
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of  the  value  of  $5  per  acre,  and  was  very  poor  land;  that 
in  truth  and  in  fact  there  was  at  that  time  other  good 
and  valuable  land  in  Gray  county,  Kansas,  of  the  value 
of  $40  per  acre;  that  said  land  was  not  within  one  mile 
of  the  town  of  Ingalls,  the  county  seat  of  Gray  county, 
Kansas,  but  was,  in  truth  and  in  fact,  a  distance  of  four 
miles  or  more  from  said  town;  that  said  land  was  not 
then  under  good  cultivation,  but  that,  in  truth  and  in 
fact,  it  never  had,  at  any  time,  been  cultivated  at  all; 
that  said  town  of  Ingalls  had  not  then  a  population  of 
five  hundred  inhabitants,  but  that,  in  truth  and  in  fact, 
it  had,  at  that  time,  only  about  one  hundred  and  fifty  in- 
habitants; that  said  land  was  not  then  good  farming  land, 
and  was  not  well  improved  with  good  buildings  and 
fences,  but,  in  truth  and  in  fact,  was  very  poor  farming 
land,  and  had  no  buildings,  fences,  or  other  improve- 
ments thereon  whatever;  that  said  land  had  not  thereto- 
fore produced  good  crops  of  all  'kinds,  but  had  produced 
no  crops  of  any  kind  whatever, — all  of  which  statements 
and  representations  heretofore  set  out  and  mentioned 
were  each  and  all  of  them  falsely,  fraudulently,  and  pur- 
posely made  for  the  sole  purpose  of  cheating  and  de- 
frauding the  appellee  out  of  his  flouring  mill  property, 
as  the  appellant  then  and  there  well  knew;  that  appel- 
lant, at  the  time  of  said  trade,  as  aforesaid,  knew  that 
appellee  relied  on  and  believed  all  the  statements  made 
•  by  appellant  to  him,  as  aforesaid,  and  that  appellee  was 
induced  to  make  said  trade  by  reason  of  said  false  and 
fraudulent  statements,  by  reason  of  all  of  which  appel- 
lee has  sustained  damages  in  the  sum  of  $5,000,  for 
which  he  demands  judgment,  and  for  all  other  and  proper 
relief. 

It  is  earnestly  insisted  by  the  appellant's  counsel,  that 
all  the  averments  of  the  complaint  are  directed  to  the 
question  of  the  value  of  the  land  only,  and  that  no  action 
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for  damages  can  be  maintained  for  mere  misrepresenta- 
tions of  the  value  of  the  property  sold  or  given  in  ex- 
change. 

It  is  the  general  rule  that  false  representations  of  the 
vendor  of  land  as  to  its  character,  condition  and  value, 
and  the  adaptability  of  the  soil  to  productiveness,  etc., 
affecting  merely  the  value  of  the  property,  will  not  sup- 
port an  action  for  damages,  although  the  seller  knew  the 
representations  to  be  false  when  he  made  them. 

In  such  cases,  the  maxim  caveat  emptor  applies,  except, 
of  course,  in  cases  of  fraud.  The  matters  embraced  in 
the  alleged  misrepresentations  being  ordinarily  open  to 
inquiry,  and  capable,  with  reasonable  diligence,  of  be- 
ing investigated,  the  purchaser  will  not  be  excusad  from 
exercising  ordinary  vigilance  in  ascertaining  the  real 
condition  of  the  property.  Representations  of  this  char- 
acter can  not  be  said  to  be  strictly  or  peculiarly  within 
the  knowledge  of  the  vendor,  and  are  generally  consid- 
ered as  mere  gratis  dicta.  They  are,  at  most,  only  ex- 
pressions of  opinion,  or  estimates  founded  on  judgment, 
about  which  honest  men  might  easily  and  properly  dif- 
fer. Gordon  v.  Parmehe,  2  Allen  (Mass.)  212;  Mooney 
V.  Miller,  102  Mass.  217;  Parker  v.  Moulton,  114  Mass. 
99;  Brown  v.  Castles,  11  Gush.  348;  Long  v.  Woodman, 
58  Me.  49;  Holbrook  v.  Connor,  60  Me.  578;  Williams 
V.  McFadden  (Fla.),  1  So.  Rep.  618;  Shade  v.  Creviston, 
93  Ind.  591;  Hartman  v.  Flaherty,  80  Ind.  472;  Cagney 
v.Ctwon,  77Ind.  494;  Kerr  Fraud  and  Mistake  (Ara.ed.), 
p.  82;  Kennedy  v.  Richardson,  70  Ind.  524;  Sieveking 
V.  Litzler,  31  Ind.  13;  Pasley  v.  Freeman,  3  T.  R.  51; 
Haycrafi  v.  Creasy,  2  East,  92;  Saunders  v.  Ratterman, 
2  Ired.  (N.  C.)  32;  Credle  v.  Swindell,  63  N.  C.  305; 
Bish.  Contracts,  section  664;  Dillman  v.  Nadlehoifer, 
119  111.  567;  Sherwood  v.  Salmon,  2  Day  (Conn.),  128; 
Payne  v.  Smith,  20  Ga.  654;  Lehman  v.  Shackle  ford,  50 
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Ala.  437;  Ellis  v.  Andrews,  56  N.  Y.  83;  Hill  v.  Bush, 
19  Ark.  522;  Crater  v.  Binninger,  33  N.  J.  513;  Cooley 
Torts,  476. 

The  rule  is  otherwise,  however,  if  the  representations 
are  not  merely  opinions  or  estimates  as  to  the  value  and 
character  of  the  property,  but  representations  of  some 
material  fact,  and  the  avenues  of  inquiry  are  not  open  to 
the  purchaser,  as  where  a  party  buys  from  or  exchanges 
with  another  real  estate,  and  that  received  by  the  vendee 
is  situate  in  another  State,  at  a  considerable  distance 
away,  as  in  the  present  case.  Under  such  circum- 
stances, if  false  representations  are  actually  made  as  to 
the  location  of  the  land,  the  character  of  the  improve- 
ments, the  nature  and  quantity  of  crops  produced  upon 
it  in  the  past,  and  the  consequent  value  of  the  land,  such 
representations  will  be  material;  and  if  made  with  a 
knowledge  of  their  falsity,  and  with  the  intention  of  be- 
ing acted  upon  by  the  other  party,  and  if  relied  upon 
by  the  purchaser,  or  the  one  sustaining  that  relation, 
and  the  latter  is  deceived  and  sustains  damage  thereby, 
he  can  maintain  an  action  therefor.  Swimm  v.  Bush^  23 
Mich.  99;  Ladd  v.  Pigoit,  114  111.  647;  Bischof  v.  Cof- 
felt,  6  Ind.  23;  Hujfstetter  v.  Buzett,  32  Ind.  293;  Nyse- 
wander  v.  Lawman,  124  Ind.  584;  Williamson  v.  WooieTi, 
132  Ind.  202;  Jones  v.  Hathaway,  77  Ind.  14;  Harris  v. 
McMurray,  23  Ind.  9.  Hti^ton  v.  McCloskey,  76  Ind.  38; 
Cooley  Torts,  498;  5  Am.  &  Eng.  Encyc.  of  Law,  318, 
et  seq. 

It  is  our  opinion  that  the  court  correctly  overruled  the 
demurrer  to  the  amended  complaint. 

On  the  trial,  the  appellee,  over  the  appellant's  objec- 
tion and  exception,  was  permitted  to  testify  that  appel- 
lant had  said  to  him,  in  the  course  of  the  negotiations  be- 
tween them,  that  a  large  sugar  manufactory  was  about  to 
be  erected  in  the  town  of  Ingalls,  which  would  be  in  op- 
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eration  within  a  year,  and  would  employ  at  least  one 
hundred  hands. 

There  was  no  foundation  in  the  complaint  for  such 
testimony.  Appellant  had  a  right  to  know  what  the  al- 
leged misrepresentations  were,  and  to  be  allowed  a  reas- 
onable opportunity  to  meet  any  proof  that  might  be  in- 
troduced upon  the  subject  by  the  appellee.  Moreover, 
representations  concerning  facts  which  are  to  transpire 
in  the  future,  are  either  mere  opinions  or  mere  promises, 
and  will,  therefore,  not  support  an  action  for  fraud  or 
deceit.  Fraud  can  not  be  predicated  on  a  promise  to  be 
complied  with  in  the  future,  even  by  the  maker  of  such 
promise,  much  less  by  a  third  person.  State,  ex  rel.,  v. 
Prather,  44  Ind.  287;  Gallager  v.  Brunei,  6  Cow.  (N. 
Y. )  346;  Morrison  v.  Koch,  32  Wis.  254;  Hazlett  v.  Burge, 
22  la.  535;  Markel  v.  Moudy,  11  Neb.  213. 

It  appears,  however,  that  the  statement  regarding  the 
representation  as  to  the  sugar  manufactory  were  made  in 
the  course  of  the  negotiations,  and  as  a  part  of  the  same 
conversations  in  which  the  other  representations  were 
made.  This  being  true,  we  think  the  statement  referred 
to  constituted  a  part  of  the  res  gestx,  and  was  properly  ad- 
mitted in  evidence. 

It  is  a  well  known  rule  of  law  that  all  the  circum- 
stances and  declarations  growing  out  of  the  main  fact 
are  considered  parts  of  the  res  gestae,  and  may  be  given 
in  evidence.  Every  declaration  made  at  the  time  the 
main  fact  under  consideration  takes  place,  and  so  con- 
nected with  it  as  to  illustrate  its  character,  is  admissible 
as  original  evidence.  McLeod  v.  Ginther,  80  Ky.  399; 
Baker  v.  Gausin,  76  Ind.  317;  Ohio,  etc.,  R.  W.  Co.  v. 
Stein,  133  Ind.  243. 

We  think  the  evidence  was  competent. 

It  is  also  insisted  that  the  court  erred  in  overruling 
the  appellant's  motion  to  suppress  certain  depositions  in 
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the  cause,  and  in  allowing  said  depositions  to  be  read  in 
evidence  over  appellant's  objections  and  exceptions. 
These  rulings  were  properly  excepted  to,  and  were  as- 
signed as  a  cause  in  the  motion  for  a  new  trial.  The 
question  is,  therefore,  properly  presented  for  our  de- 
termination. 

The  notice  to  take  these  depositions  specified  that  they 
were  to  be  taken  in  the  town  of  Ingalls,  in  the  office  of 
the  clerk  of  Gray  county,  Kansas.  The  certificate  of 
the  officer  before  whom  they  were  taken  recites  that  they 
were  taken  before  ^*E.  G.  Barton,  Clerk  of  Gray  county, 
Kansas,'*  and  the  official  signature  appended  to  the  cer- 
tificate is,  ''E.  G.  Barton,  County  Clerk." 

It  does  not  appear,  in  the  officer's  certificate,  or  in  the 
notice  or  official  signature,  that  said  officer  is  ez  officio 
clerk  of  any  court  of  record  in  the  State  of  Kansas.  The 
point  is  earnestly  pressed  upon  our  consideration,  that 
the  officer  designated  as  '^county  clerk"  and  * 'clerk  of 
Gray  county,"  is  not  an  officer  authorized  to  take  de- 
positions under  our  statute. 

Section  422,  R.  S.  1894,  provides  that  depositions  may 
be  taken  within  or  without  this  State,  before  any  judge, 
justice  of  the  peace,  notary  public,  mayor  or  recorder  of 
a  city,  clerk  of  a  court  of  record,  or  commissioner  ap- 
pointed by  the  court  to  take  depositions. 

Under  this  statute,  it  has  been  held  that  depositions 
can  only  be  taken  before  an  officer  therein  authorized  to 
take  such  depositions,  and  that  a  deposition  taken  before 
one  who  certified  that  he  was  ''a  commissioner  in 
chancery  for  the  circuit  court,"  were  void  for  want  of 
authority  in  the  officer  who  took  them,  and  should  have 
been  suppressed,  although  the  dedimus  and  notice  were 
waived,  and  the  adverse  party  was  present  at  the  tak- 
ing.    Thompson  v.  Wilson,  34  Ind.  94. 

In  the  absence  of  legitimate  information  to  the  con- 
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trary  upon  the  subject,  we  must  presume  either  that  the 
courts  in  Kansas  are  the  same  as  in  our  own  State,  or 
that  the  common  law  is  in  force  there  with  respect  to  the 
subject  of  courts  and  their  oflGicers.  We  may,  perhaps, 
know  judicially  that  a  county  court  in  Kansas  is  a  court 
of  record,  but  that  the  county  clerk,  or  clerk  of  the 
county,  is  the  clerk  of  the  county  court,  or  what  the 
functions  of  this  oflGicial  are,  we  can  not  judicially  know. 
We  may  take  cognizance  of  the  fact  that  there  are  county 
officers  in  the  State  of  Kansas  by  whom  the  usual  po- 
litical and  governmental  functions  of  the  county  are  per- 
formed. Such  officers  may  consist  of  an  auditor,  treas- 
urer, commissioner,  and  other  functionaries,  but  the  titles 
and  duties  of  such  officers  are  usually  designated  and 
prescribed  by  local  statutes,  and  not  by  the  principles  of 
the  common  law,  and  of  the  statutes  we  are  not  permitted 
to  take  cognizance.  A  clerk  may  be  a  person  who  keeps 
the  records  of  a  court,  but  not  necessarily  so.  He  may 
be  the  keeper  of  other  records,  such  as  are  kept  by  the 
recorder,  and  he  also  may,  and  at  one  time  did  in  this 
State,  perform  the  duties  of  the  county  auditor.  Jones 
V.  Cavins,  4  Ind.  305. 

A  county  clerk  may  be  the  prothonotary  of  a  court, 
county  auditor,  and  county  recorder  at  once,  but  these 
offices  are,  nevertheless,  separate  and  distinct,  though 
held  by  one  person  called  clerk.  19  Am.  &  Eng.  Encyc. 
of  Law,  548. 

The  words  county  clerk  are  not  used  in  our  constitu- 
tion to  designate  the  functionary  whose  duty  it  is  to  keep 
the  records  of  the  courts  in  the  various  counties,  but  that 
official  is  designated  as  the  clerk  of  the  circuit  court. 
Const.  Ind.,  article  6,  section  1;  R.  S.  1894,  section  151. 

The  terms  county  clerk  and  clerk  of  the  circuit  court 
are  often  used  interchangeably,  it  is  true,  but  incorrectly 
so,  we  think. 
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Thus,  a  recent  Indiana  author  of  a  meritorious  work 
has  even  gone  to  the  extent  of  declaring  that  ''the  duties 
of  the  county  clerk  or  tho^e  of  the  clerk  of  the  circuit 
court  are  performed  by  the  same  person,  yet  there  is  a 
distinction  in  the  two  classes  of  duties";  and  he  under- 
takes to  point  out  the  duties  of  the  * 'county  clerk  as  dis- 
tinguished from  those  of  an  officer  of  the  court,''  stating 
that  the  functions  of  that  official  as  ''clerk  of  the  circuit 
court"  were  fully  enough  considered  in  other  works  in 
this  State.    Robinson  on  Co.  &  Tp.  Officers,  section  1741. 

We  think  the  learned  author  would  have  been  more 
accurate  in  his  statement  concerning  the  duties  of  such 
clerk  had  he  said  that  the  clerk  of  the  circuit  court  had 
other  functions  to  perform  besides  the  keeping  of  the 
records  of  the  circuit  court,  but  this  is  not  very  material 
to  the  point  now  under  consideration.  Whatever  might 
be  the  correct  rule,  had  the  depositions  been  taken  in 
this  State,  we  feel  certain  that  it  would  be  improper  to 
hold  that  the  county  clerk  of  any  foreign  State  is  an  of- 
ficial authorized  by  our  statute  to  take  depositions  to  be 
used  in  causes  pending  for  trial  in  the  courts  of  this 
State.  If  there  were  anything  in  the  certificate  or  sig- 
nature of  the  officer,  indicating  that  he  was  a  clerk  of  a 
court  of  record,  the  conclusion  might  be  different.  But, 
'as  we  have  already  stated,  there  is  no  certification  by  the 
officer  that  he  is  ex  officio  clerk  of  any  court.  Had  the 
official  character  of  the  officer  appeared  from  his  signa- 
ture to  the  certificate,  though  not  stated  in  the  body  of 
the  certificate,  it  would  have  been  sufficient.  Read  v. 
Patterson,  11  Lea  (Tenn.),  430. 

Even  the  official  seal,  a  copy  of  the  impression  of 
which  is  in  the  transcript,  contains  only  the  words  "Gray 
county,  Kansas,"  and  contains  not  the  least  sign  or 
token  that  it  is  the  seal  of  a  court. 

While  it  must  be  conceded  that  the  point  is  somewhat 
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technical,  this  will  not  relieve  us  of  the  duty  of  declar- 
ing the  law  as  we  understand  it. 

The  case  of  Thompson  v.  Wilson^  supra,  is,  in  our  judg- 
ment, decisive  of  the  question,  and  stands  to-day  as  the 
law  in  this  State. 

A  ''county  clerk"  or  ''clerk  of  a  county"  in  another 
State,  is  not  an  officer  authorized  to  take  depositions  to 
be  used  in  this  State  and  a  deposition  taken  before  such 
officer,  unless  it  appears  that  he  is  ex  oificio  clerk  of  some 
court  of  record,  is  void  and  can  not  be  used  in  evidence 
in  the  trial  of  a  cause  in  any  court  of  this  State.  The 
taking  of  depositions  is  regulated  by  statute,  and  it  is 
essential  that  there  be  a  substantial  compliance  with  the 
statutory  provisions.  The  omission  of  a  statutory  re- 
quirement destroys  the  competency  of  the  deposition  as 
evidence  where  objection  is  made  by  the  party  against 
whom  it  is  to  be  used.  Nor  will  it  do  to  say  that  the 
error  of  overruling  the  motion  to  suppress,  and  admitting 
the  depositions  in  evidence,  is  harmless. 

The  fact  that  other  witnesses  testified  to  the  same  facts 
as  those  who  deposed  does  not  render  the  reading  in  evi- 
dence of  the  depositions  any  less  hurtful  than  they  would 
have  been  if  no  other  testimony  had  been  given  on  the 
same  subjects. 

The  witnesses  in  the  depositions  testify  to  more  than 
the  mere  value  of  the  land.  They  depose  also  in  refer- 
ence to  its  condition  and  location,  what,  if  any,  crops 
had  been  grown  upon  the  land,  also  to  the  value  of  the 
best  lands  in  Gray  county,  Kansas,  and  whether  or  not 
the  land  in  controversy  would  produce  such  crops  as  are 
produced  on  good  lands  in  Gray  county,  Kansas — facts 
not  testified  to  by  the  witnesses  present  in  court.  Appel- 
lant positively  denied  that  any  representations,  such  as 
are  here  contradicted  by  the  deposing  witnesses,  were  ever 
made  by  him,  and  the  rule  sought  to  be  invoked  by  the 
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appellee,  as  declared  in  Dickinson  v.  CoUer,  45  Ind.  445, 
and  in  Naugle  v.  State,  101  Ind.  284,  does  not  apply. 

On  the  other  hand,  it  is  well  settled  that  where  ma- 
terial evidence  is  improperly  admitted,  the  presumption 
arises  that  it  influenced  the  result,  unless  the  contrary  is 
made  to  appear.  Thampson  v.  Wilson,  supra;  Baker  v. 
Dessauer,  49  Ind.  28;  Barnett  v.  Leonardy  66  Ind.  422. 

We  think  the  court  erred  in  overruling  the  motion  for 
a  new  trial. 

Judgment  reversed. 

FUed  Mar.  29, 1894. 


No.  852. 
Ebllbr  v.  Gaskill,  by  Nbzt  Friend. 

Masteb  and  &KRYANT,— Negligence.— Infant.— Instruction,— The  dnty 
of  an  employer  of  a  minor  to  instruct  the  latter  as  to  the  dangers 
involved  in  the  service  and  the  care  to  be  observed  is  not  ganged  by 
"the  knowledge,  capacity,  and  experience  of  an  ordinary  youth"  of 
the  age  of  the  employe,  but  by  the  requirements  of  the  employe 
himself,  and  whether  the  duty  has  been  discharged  in  the  pardcolar 
case  is  a  question  of  fact  for  the  jury. 

Samb. — Contributory  Negligence. — Burden  of  Proof  . — In  an  action  for 
negligence,  the  burden  is  upon  the  plaintiff  to  aver  and  affirmatively 
prove  not  only  that  the  injuries  sustained  were  caused  by  the  neg- 
ligence of  the  defendant,  but  that  the  plaintiff  did  not  contribute 
thereto. 

Same. — Contributory  Negligence  of  Infant. — What  would  be  contribu- 
tory negligence  in  one  person  might  not,  even  under  the  same  cir- 
cumstances, constitute  such  negligence  in  another,  as,  for  example, 
where  one  person  is  a  man  of  mature  years  and  experienced  in  a 
given  employment,  and  the  other  a  boy  of  tender  age  with  little  or 
no  experience. 

Same.— Negligence y  When  for  Court  and  When  for  Jury. — When  the 
facts  found  are  such  that  but  one  inference  may  be  legally  drawn 
from  them,  in  any  event,  the  question  of  negligence  or  the  absence 
of  it  is  for  the  court,  but  when  the  facts  found  leave  room  for  a  dif- 
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ference  of  opinion  between  reasonable  men  as  to  the  inferences  that 
might  be  drawn  from  them,  it  is  for  the  jury  to  determine,  from 
such  facts,  whether  the  party  having  the  burden  exercised  due 
care. 

Samb. — Infant, — Hcusardous  Service. — Where  an  employer,  with  knowl- 
edge of  the  youth  and  inexperience  of  an  employe,  directs  the  lat- 
ter to  perform  a  hazardous  service,  without  giving  to  him  instruc- 
tion as  to  the  danger,  and  cautionary  advice  as  to  the  care  necessary 
commensurate  with  the  requireollients  of  the  employe,  it  constitutes 
negligence. 

Same. — Care  Bequired  of  Infant. — Special  Verdict. — A  youth  seventeen 
years  of  age  is  not  required  to  use  as  much  care  as  an  adult,  but  he 
must  exercise  reasonable  care  according  to  his  capacity  and  the  cir- 
cumstances of  the  case,  and  where  a  special  verdict  fails  to  show 
either  by  way  of  such  ultimate  facts  as  will  enable  the  court  to  ad- 
judge, as  matter  of  law,  freedom  from  contributory  negligence,  or 
by  the  finding  of  an  inferential  fact  to  that  effect,  a  judgment  for 
damages  will  not  be  sustained. 

Samb. — Insufficient  Finding  as  to  Care  Bequired. — Where  the  action  is 
by  an  infant  seventeen  years  old,  and  his  age  is  affirmatively  found 
by  the  jury  accordingly,  a  further  finding  that  he  exercised  the  care 
of  a  boy  of  from  thirteen  to  sixteen  years,  which  they  find  to  be  his 
apparent  age,  is  not,  without  more,  sufficient. 

From  the  De  Kalb  Circuit  Court. 
A.  A.  Chapin,  S.  F.  Swayne  and  B.  F.  Ninde,  for  ap- 
pellant. 

E.  V.  Harris  and  W.  L.  Penfield,  for  appellee. 

Reinhard,  J. — ^The  appellee,  Frank  Gaskill,  brought 
this  action  in  the  Allen  Circuit  Court,  by  Kyle  Gaskill, 
his  next  friend,  against  the  appellant,  to  recover  dam- 
ages for  injuries  sustained  while  in  the  appellant's  em- 
ployment as  an  apprentice  learning  the  art  of  making 
dental  tools  and  appliances. 

By  change  of  venue,  the  cause  was  transferred  to  the 
docket  of  the  court  below,  where,  upon  issues  joined,  it 
was  submitted  to  a  jury  for  trial.  The  jury  returned  a 
special  verdict,  in  which,  upon  condrtion  that  the  law 
was  with  the  appellee,  they  assessed  the  damages  sus- 
tained at  $2,600. 
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Both  the  appellant  and  the  appellee  moved  for  judg- 
ment on  the  special  verdict.  The  appellee's  motion  was 
sustained,  and  that  of  the  appellant  overruled.  Proper 
exceptions  were  reserved,  and  the  question  is  duly  pre- 
sented whether,  upon  the  special  verdict,  the  appellee  or 
the  appellant  was  entitled  to  judgment. 

The  gist  of  the  complaint  is  the  appellant's  alleged 
negligence  in  failing  to  properly  instruct  the  appellee, 
a  minor,  between  seventeen  and  eighteen  years  of  age, 
and  who  was  alleged  to  be  ignorant  and  inexperienced 
in  that  regard,  as  to  the  handling  of  the  machinery  and 
the  proper  care  and  caution  necessary  to  be  observed  by 
him  in  order  to  avoid  the  hazard  attendant  upon  such 
employment. 

The  jury  found  that  the  appellee  was  seventeen  years 
old  at  the  time  of  the  injury,  and  that  appellant  knew 
his  age;  that  contrary  to  the  terms  of  his  employment, 
the  appellant  put  him  to  work  and  ordered  him  to  run 
the  engine,  watch  the  water-gauge,  oil  the  line  shaft  and 
look  after  the  belts — work  which  had,  before  then,  been 
performed  by  two  other  employes  of  the  appellant. 

It  was  further  found  that  the  appellant  was  "too 
young,  immature  and  inexperienced  to  know  and  fully 
appreciate  the  danger  of  said  work  and  undertaking." 

It  is  contended  by  appellant's  counsel,  that  because 
the  jury  found  that  appellee  was  seventeen  years  of  age, 
the  appellant's  duty  to  instruct  him  as  to  the  dangers 
involved  and  care  to  be  observed  must  be  measured  *'by 
the  knowledge,  capacity  and  experience  of  an  ordinary 
youth  of  seventeen  years  of  age,*'  and  that  "if  the  ap- 
pellant discharged  his  duty  to  him  as  a  boy  of  that  age, 
he  is  not  at  fault." 

In  this  contention,  we  do  not  think  the  appellant 
should  prevail.  What  "the  knowledge,  capacity  and 
experience  of  an  ordinary  youth  of  seventeen  years  of 
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age"  is,  would  be  impossible  either  for  the  court  or  the 
jury  to  determine.  We  must,  on  the  contrary,  take 
notice  of  the  fact  that  the  knowledge,  capacity  or  experi- 
ence of  many  boys  of  that  age  is  much  superior  to  that 
of  many  other  boys  of  the  same  age.  No  cast-iron  rule 
can  be  applied  in  such  matters.  Each  case  must  be  de- 
termined by  its  peculiar  facts  and  circumstances. 
Whether  the  appellee  was  or  was  not  of  such  tender 
age  and  limited  mental  and  physical  development  and 
experience  as  to  require  any  particular  caution  respect- 
ing the  danger  and  hazard  attending  the  work  at  which 
the  appellant  placed  him,  were  questions  of  fact  pe- 
culiarly within  the  province  of  the  jury  for  determina- 
tion. 

They  found  that  under  the  peculiar  circumstances  set 
forth,  the  appellee  required  such  instructions  and  cau- 
tionings,  and  that  they  were  not  given  him.  This  find- 
ing, we  think,  was  conclusive  upon  the  question  of  neg- 
ligence in  the  appellant,  coupled,  as  it  was,  with  the 
further  finding  that  the  appellee  was  placed,  by  the  ap- 
pellant, at  employment  of  so  hazardous  a  character  as 
would  probably  result  in  injury  to  the  appellee,  and  that 
he  was  injured.  If  the  findings,  therefore,  further  show 
that  injury  resulted  from  such  negligence,  the  appellant 
is  liable,  unless  such  injury  was  ascribable,  in  whole  or 
in  part,  to  the  contributory  fault  of  the  appellee. 

It  is  insisted,  however,  that  the  special  verdict  clearly 
fails  to  show  such  absence  of  contributory  negligence  as 
will  entitle  the  appellee  to  recover. 

The  rule  is  now  firmly  settled  in  this  State,  that  in  an 
action  for  negligence,  such  as  this  is,  the  burden  is  on 
the  plaintifiE  to  aver  and  establish,  by  afl&rmative  proof, 
not  only  that  the  injury  was  caused  by  the  negligence  of 
the  defendant,  but  that  the  plaintiff  did  not  contribute 
Vol.  9—43 
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to  such  cause,  in  whole  or  in  part,  by  his  failure  to  ex- 
ercise due  and  proper  care.  Of  course,  what  would  be 
contributory  negligence  in  one  person  might  not,  even 
under  the  same  circumstances,  constitute  such  negligence 
in  another.  Thus  a  man  of  experience  in  the  given  line 
of  employment  and  of  mature  years  might  be  held 
grossly  negligent  for  performing  a  certain  act  in  the  line 
of  his  employment,  the  performance  of  which,  under  the 
same  or  similiar  circumstances,  might  not  constitute 
any  negligence  in  a  boy  of  tender  age,  and  without  any 
or  with  but  little  experience  in  such  matters. 

Negligence  being  a  question  of  mingled  law  and  fact, 
it  is  often  exceedingly  difficult  to  determine  whether, 
upon  the  facts  found  by  the  jury,  the  court  will  adjudge 
negligence  or  the  absence  thereof  as  a  matter  of  law,  or 
whether  it  is  proper  for  the  jury,  in  any  case,  to  draw 
the  inference  of  proper  care,  or  the  want  thereof,  from 
the  facts  found,  and  the  adjudicated  cases  upon  this  sub- 
ject are  full  of  confusion. 

The  Supreme  Court,  however,  in  order  to  set  the  mat- 
ter at  rest,  has  recently  laid  down  a  rule  respecting  this 
question,  which  we  are  in  duty  bound  to  follow,  and, 
under  that  rule,  it  may  now  be  regarded  as  the  settled 
law  in  this  State,  we  think,  that  when  the  facts  found 
are  such  that  but  one  inference  may  be  legally  drawn 
from  them,  in  any  event,  the  question  of  negligence  or 
no  negligence  is  for  the  court  alone;  but  when  the  facts 
found  are  such  that  there  is  room  for  a  difference  of 
opinion  between  reasonable  men  as  to  the  inferences  that 
might  be  drawn  from  them,  it  is  for  the  jury  to  de- 
termine from  such  facts  whether  or  not  the  party  claimed 
to  have  been  negligent  was  in  the  exercise  of  due  and 
proper  care.  Cincinnati,  etc.,  R.  W.  Co.  v.  Orames,  136 
Ind.  39,  34N.  E.  Rep.  714. 

In  either  event,  however,  it  is  necessary  for  the  jury 
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to  find  the  ultimate  facts  from  which  the  question  of 
negligence  or  no  negligence  is  to  be  determined.  If  the 
facts  are  such  that  but  one  inference  can  be  drawn  from 
them,  the  court  will  decide  that  there  is  or  is  not  negli- 
gence as  a  matter  of  law,  regardless  of  any  inference  that 
may  have  actually  been  drawn  by  the  jury.  But  if  the 
jury  draw  an  inference,  and  it  is  legitimate,  it  will  be 
conclusive. 

It  becomes  our  duty,  therefore,  in  the  present  case,  to 
look  to  the  special  findings,  and  determine  from  them 
whether  the  facts  found  are  in  themselves  such  as  lead 
to  the  necessary  legal  conclusion  that  the  appellee  was 
free  from  contributory  fault,  or,  if  not,  whether  the  jury 
have  discharged  their  duty  of  drawing  the  inference 
themselves  from  such  facts. 

The  jury  found  that  in  July,  or  early  in  August,  1890, 
when  the  appellee  entered  the  service  of  the  appellant  in 
which  he  was  injured,  he  was  17  years  old,  and  that  the 
injury  was  received  by  him  September  8,  1890,  which 
would  make  him  a  month  or  two  over  17  years  of  age. 

The  jury  made  the  following  finding  upon  the  subject 
of  due  care  on  the  part  of  appellee:  "We  find  that  in 
all  the  plaintiff  did  in  trying  to  throw  and  shift  and 
properly  place  said  belt  in  order  to  repair  it,  he  exercised 
all  the  prudence,  judgment,  care  and  skill  which  are 
generally  and  ordinarily  possessed  by  inexperienced  boys 
of  his  then  apparent  age,  to  wit,  the  age  of  from  13  to  16 
years,  and  we  find  that  he  did  not  do  or  omit  to  do  any- 
thing in  the  way  of  care,  prudence,  judgment,  and  skill, 
which  would  have  been  differently  done  or  omitted  by 
boys  of  his  apparent  age,  capacity,  want  of  knowledge 
and  skill." 

Assuming  for  the  present,  that  the  facts  otherwise 
found  are  of  such  a  character  as  to  bring  them  within 
the  class  of  cases  in  which  the  jury  may  proi)erly  deduce 
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from  them  the  inference  of  due  care,  we  think  it  is  ob- 
vious that  the  finding  above  set  out  falls  far  short  of  con- 
stituting such  an  inference.  In  the  statement  of  this 
conclusion  the  jury  had  the  right  to  declare  unqualifiedly 
that  the  appellee  was  free  from  negligence,  or  qualifiedly 
that  he  exercised  due  care  in  the  light  of  all  the  circum- 
stances surrounding  the  transaction.  They  must,  how- 
ever, do  one  or  the  other  of  these  two  things.  They  can 
not  base  their  inference  of  proper  care  upon  a  certain 
hypothesis  without  showing  the  presence  of  facts  war- 
ranting such  hypothesis.  To  find  that  the  appellee  ex- 
ercised all  the  care  of  a  boy  of  the  age  bi  from  13  to  16 
years,  without  a  finding  that  he  might  not  have  exer- 
cised the  care  of  a  boy  of  his  own  age,  whatever  his 
''apparent"  age  may  have  been,  was  not  sufficient. 

We  have  searched  the  special  verdict  in  vain  for  a 
finding,  either  in  terms  or  its  equivalent,  that  the  appel- 
lee possessed  only  such  prudence,  judgment  or  skill  as 
"are  generally  and  ordinarily  possessed  by  inexperienced 
boys  of  his  then  apparent  age,  to  wit,  the  age  of  from  13 
to  16  years." 

For  aught  that  appears,  he  may  have  been  endowed 
with  all  the  prudence,  judgment  and  skill  generally  and 
ordinarily  possessed  by  men  of  mature  years  in  full  pos- 
session of  all  their  faculties.  He  was  bound  to  exercise 
all  the  care  that  he  might  reasonably  have  exercised  by 
the  employment  of  his  faculties,  and  the  jury  do  not  find 
that  he  did  so. 

We  can  not  say,  therefore,  that  the  jury  have  drawn 
the  inference  of  due  and  proper  care,  or  want  of  con- 
tributory negligence,  from  the  facts  found.  We  must, 
for  this  reason,  further  look  to  the  special  verdict  to  see 
if  the  facts  found  are  such  as  will  enable  us  to  determine, 
by  way  of  legal  conclusion,  that  they  affirmatively  show 
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the  absence  of  contributory  negligence  on  the  part  of  ap- 
pellee, when  he  incurred  the  injury  complained  of. 

It  is  found,  in  substance,  that  the  appellee,  a  boy  17 
years  of  age,  was  engaged  by  his  father  to  the  appellant 
as  an  apprentice  in  the  manufacture  of  dental  engine 
burrs,  which  were  made  in  the  appellant's  factory  at  Fort 
Wayne,  in  which  the  appellee  was  to  work;  that  the  ap- 
pellee was  to  begin  in  the  easier  and  simpler  branches 
of  said  work  and  advance  as  his  skill  increased  to  the 
more  artistic  grade  of  such  employment;  that  the  work 
and  employment  upon  which  the  appellee  entered  was 
light  and  unattended  with  danger  to  appellee's  life  or 
limb;  that  about  three  weeks  after  appellee  entered  upon 
said  employment,  the  appellant,  without  the  knowledge 
or  consent  of  appellee's  father,  directed  and  required  the 
appellee  to  perform  other  work  in  said  factory,  of  a  more 
hazardous  character  than  that  stated  and  pointed  out  in 
the  contract  or  that  appellee's  father  had  consented  to, 
in  this  that  appellant  ordered  and  required  the  appellee 
to  run  the  engine,  watch  the  water  gauge,  oil  the  line 
shaft  and  machinery,  and  look  after  the  belts,  which 
work  had  been  done  previously  by  two  of  appellant's 
servants  named;  that  when  the  appellant  set  the  appel- 
lee at  said  work,  he  required  and  instructed  him  if  he 
should  observe  anything  out  of  order  or  repair  that  he 
should  report  the  same  to  Corpenning  or  Lipes,  the  two 
servants  who  had  previously  done  such  work,  and  that 
they  would  either  fix  it  or  he  should  do  what  they  told 
him;  that  Corpenning  and  Lipes  had  the  right  respect- 
ively given  them  to  decide  whether  said  work  of  repair 
and  fixing  should  be  done  by  one  of  them,  or  ordered  to 
be  done,  and  the  appellant  instructed  the  appellee  to 
obey  the  orders  of  either  said  Corpenning  or  Lipes  in 
that  behalf;  that  afterwards,  on  the  8th  day  of  Septem- 
ber, 1890,  the  appellee  was  at  work  in  the  line  of  his 
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duty,  and  the  belt  which  extended  down  from  a  pulley 
on  the  line  shaft  to  a  small  pulley  on  a  lathe,  used  in  the 
manufacture  of  dental  instruments,  was  breaking  or  frac- 
tured, and  the  appellee  thereupon  reported  it  to  said  Cor- 
penning,  who  ordered  appellee  to  go  and  fix  it  himself; 
that  the  appellant  exacted  of  all  his  employes  the  most 
strict  and  implicit  obedience  to  his  orders  and  instruc- 
tions, and  in  pursuance  of  the  appellant's  orders  and  in- 
structions, the  appellee  was,  by  and  through  said  Cor- 
penning,  required  to  fix  said  belt  himself,  and  he  did, 
in  the  line  of  his  duty,  in  the  employment  last  aforesaid, 
proceed  to  take  off  and  properly  place  said  belt,  in  order 
to  repair  it,  as  he  was  commanded  to  do;  that  said  work 
was  a  hazardous  one  to  appellee's  limb;  that  the  appel- 
lee was  too  young,  immature,  and  inexperienced  to  know 
and  fully  appreciate  the  danger  of  said  work  and  under- 
taking; that  the  appellee  tried  to,  and  did,  throw  said 
belt  from  said  pulley  on  the  line  shaft,  but,  through  his 
ignorance  or  want  of  skill,  threw  said  belt  on  the  wrong 
side  of  said  pulley,  and  thereupon  ascended  a  ladder  in 
order  to  take  hold  of  said  belt  and  lift  it  over  said  pulley, 
and  place  it  on  the  other  side  thereof,  on  the  line  shaft, 
in  order  to  fix  and  repair  it;  that  there  was  on  said  line 
shaft,  near  said  pulley,  a  set  screw,  which  was  set  in  a 
collar,  running  around  and  attached  to  said  line  shaft  by 
the  set  screw,  and  that  said  set  screw  projected  about  an 
inch  above  said  collar,  and  that  said  line  shaft,  collar, 
and  set  screw  were  revolving  at  the  rate  of  240  revolu- 
tions per  minute;  that  appellee  had,  before  that  time, 
oiled  said  line  shafting,  and  had  casually  noticed  that 
there  was  a  set  screw  on  said  line  shaft  or  collar,  in  the 
vicinity  of  the  place  where  said  belt  was  improperly 
placed,  as  aforesaid,  on  said  shaft,  but  that  he  had  not 
noticed  said  set  screw  while  the  machinery  was  in  mo- 
tion, and  had  not  observed  its  precise  location,  and  while 
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he  was  trying  to  shift  said  belt,  he  did  not  think  of,  nor 
have  in  mind  nor  see,  said  set  screw,  owing  to  the  rapid 
revolution  of  said  shaft  which  substantially  obscured  it 
from  view,  and  owing  to  his  attention  to  his  work  of  try- 
ing to  get  hold  of  and  properly  place  said  belt  on  the 
other  side  of  said  pulley  in  order  that. he  might  repair  it; 
that  while  the  appellee  was  trying  to  catch  hold  of  and 
shift  said  belt  on  said  line  shaft  to  the  other  and  right 
side  of  said  pulley,  the  coat  sleeve  of  his  left  arm  was 
caught  by  said  set  screw,  and  twisted  the  appellee's  left 
arm  around  said  line  shaft,  whereby  his  left  forearm  was 
severely  lacerated,  mangled,  crushed,  and  broken,  etc. 

Then  follows  the  finding  heretofore  set  out,  in  regard 
to  the  exercise  of  care. 

It  is  then  found  that  the  appellee  was  without  experi- 
ence in  running  engines  or  in  caring  for  and  keeping  in 
repair  and  operating  the  machinery  and  belts  driven 
thereby,  previous  to  his  said  employment;  and  that  from 
his  youth,  inexperience,  and  want  of  knowledge  he  did 
not  perceive  and  fully  appreciate  the  dangers  of  said 
work  or  undertaking. 

It  is  further  found  that  the  appellant  knew  the  appar- 
ent age  of  the  appellee  when  he  set  him  to  said  work, 
and  knew,  or  might  have  known,  by  the  ordinary  use  of 
his  faculties  and  opportunities  of  observing  the  appellee, 
when  he  employed  him,  and  during  his  employment, 
that  the  appellee  was  too  young,  immature,  inexperi- 
enced and  without  sufiicient  knowledge  or  skill  to  do  and 
perform  said  work,  without  great  peril  to  his  life  and 
limb,  and  to  fully  appreciate  and  realize  the  danger 
thereof;  that  the  appellant  was  about  the  factory  the 
most  of  his  time,  and  frequently  saw  the  appellee  en- 
gaged in  said  work  at  which  he  last  set  him,  or  might 
have  seen  him,  if  he  had  exercised  his  faculties  of  ob- 
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servation.     Then   follows   the  assessment  of  the  dam- 
ages. 

Eliminating  from  the  special  verdict  all  that  which 
does  not  pertain  to  the  immediate  task  of  shifting  and 
repairing  the  belt,  we  are  inclined  to  the  opinion  that  it 
is  properly  shown  that  without  sufficient  and  appropriate 
instructions  and  admonitions,  the  appellee  was  ordered 
by  the  appellant,  through  the  latter 's  agents,  to  perform 
an  undertaking  of  a  hazardous  character  for  which  he 
had  not  the  requisite  skill  and  experience.  We  think, 
however,  that  much,  if  not  all,  that  is  found  regarding 
the  appellee's  change  of  employment,  is  foreign  to  the 
issue  directly  involved  here.  Whether  the  appellee  was 
required  to  run  the  engine,  oil  the  machinery,  watch  the 
water-gauge,  etc.,  can  have  no  legitimate  bearing  upon 
the  question  in  hand,  for  the  very  sufficient  reason  that 
the  appellee  was  not  injured,  or  at  least  complains  of  no 
injury  received,  while  performing  such  work.  The 
principal  object  for  which  he  had  been  apprenticed  to 
the  appellant  was  to  learn  the  art  of  making  dental  en- 
gine burrs,  and  the  jury  find  that  the  lathe  at  which  the 
appellee  was  at  work  was  used  in  the  manufacture  of 
dental  instruments.  It  is  not  disclosed  in  the  findings 
whether  the  lathe  at  which  the  accident  occurred  was  one 
that  had  been  set  apart  to  the  appellee  for  the  purpose  of 
teaching  him  the  art  of  making  such  burrs,  or  whether 
he  had  progressed  sufficiently  to  leave  off  the  lighter  and 
less  hazardous  employment  in  which  he  was  at  first  to 
engage. 

It  sufficiently  appears,  however,  that  shifting  and  re- 
pairing the  belts,  even  those  connected  with  the  lathe 
upon  which  we  may  assume  he  was  at  work,  was  such 
employment  in  connection  with  the  revolving  machinery 
as  required  special  instructions  and  admonitions  to  the 
appellee  in  order  to  make  him  comprehend  the  hazard 
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and  peril  to  which  he. was  thereby  exposed.  These  the 
jury  find  he  had  not  received,  and,  as  we  have  already 
said,  this  omission,  coupled  with  the  act  of  appellant  in 
ordering  the  appellee  to  perform  this  class  of  work  under 
such  circumstances,  constituted  negligence  in  the  appel- 
lant. This  negligence,  however,  can  not  be  taken  as 
conclusive  evidence  of  the  fact  that  the  appellee  was  free 
from  blame,  in  the  absence  of  a  direct  finding  by  the 
jury  showing  that  appellee  exercised  such  reasonable  care 
as  was,  under  the  circumstances,  required  of  him. 

There  are  cases,  we  are  aware,  in  which  the  circum- 
stances may  be  such  that  the  defendant's  conduct  alone 
will  furnish  a  sufficient  excuse  for  the  performance  of  an 
act  on  the  part  of  the  plaintiff  which  might,  under  other 
circumstances,  be  accounted  to  him  as  contributory  neg- 
ligence, as  where  the  plaintiff  was  deceived  or  misled  by 
the  conduct  of  the  defendant  into  the  doing  of  the  act 
from  which  the  injury  results.  Evansville,  etc.,  R.  R, 
Co.  V.  Marohn,  6  Ind.  App.  646,  34  N.  E.  Rep.  27. 

Nor  are  we  unmindful  of  the  rule  that  a  servant  can 
not  be  charged  with  negligence  because  he  changes  from 
one  part  of  the  machinery  in  the  shop  to  another  in 
obedience  to  the  directions  of  a  vice-principal  or  agent 
set  over  him  by  the  master,  and  because  he  obeys  the 
instructions  of  such  superior  servant.  Indiana  Car  Co. 
V.  Parker,  100  Ind.  181. 

But  the  case  at  bar  can  not  be  determined  upon  these 
principles.  No  act  of  the  appellant  or  his  servants  is 
relied  upon  in  the  case  before  us  which  was  calculated 
to  throw  the  appellee  off  his  guard  and  induce  him  to 
omit  the  exercise  of  that  ordinary  care  which  would  be 
required  of  him  under  the  circumstances  in  the  under- 
taking upon  which  he  had  entered  at  the  command  of 
appellant's  other  servant.  Nor  does  it  appear  that  the 
injury  resulted  as  a  direct  consequence  of  the  obedience 
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by  the  appellee  of  the  orders  of  his  vice-principal.  The 
direct  and  proximate  cause  of  the  injury  here  was  the 
appellee's  obliviousness  to  the  presence  of  the  projecting 
screw  upon  the  line  shaft  or  collar  in  the  vicinity  of  the 
place  where  he  had  improperly  placed  the  belt.  There 
is  no  finding  from  which  it  can  be  said,  as  a  matter  of 
law,  that  the  appellee  was  exercising  such  ordinary  care 
as,  under  the  circumstances,  he  was  required  to  exercise 
when  his  sleeve  was  caught  by  the  set  screw  and  his  arm 
twisted  around  the  line  shaft.  There  is  no  presumption 
of  freedom  from  contributory  fault,  even  in  favor  of  a 
minor  plaintiff. 

When  the  appellee  was  ordered,  by  the  appellant's 
other  servant,  to  shift  the  belt  and  repair  it,  the  latter 
could  not  be  held  to  know  or  reasonably  anticipate  that 
the  appellee  would  disregard  the  presence  of  the  set  screw 
and  carelessly  allow  it  to  come  in  contact  with  the  sleeve 
of  his  coat  in  the  manner  set  forth  in  the  special  ver- 
dict. 

We  can  not  say  a  boy  over  seventeen  years  of  age,  and 
of  the  appearance  and  experience  of  the  appellee,  would 
necessarily,  or  in  all  probability,  fail  to  exercise  such 
prudence  as  to  avoid  coming  in  contact  with  an  object  of 
such  inevitable  peril  of  which  he  had  full  knowledge. 
Atlas  Engine  Works  v.  Randall,  100  Ind.  293. 

The  appellee  may  have  been  excusable  under  the  cir- 
cumstances, for  failing  to  exercise  such  care  as  would 
have  avoided  the  accident,  and  we  do  not  now  hold  that 
the  finding  was  conclusive  against  him  upon  that  sub- 
ject. All  that  we  decide  is  that  the  special  verdict  fails 
to  show,  either  by  way  of  such  ultimate  facta  as  would 
enable  us  to  adjudge,  as  a  matter  of  law,  th^t  the  appellee 
was  free  from  contributory  negligence,  or  by  the  finding 
or  statement  of  an  inferential  fact  to  that  effect.  In  one 
or  the  other  of  these  two  ways  the  special  verdict  must 


NOVEMBER  TERM,  1893.  683 

Keller  v,  Gaskill,  by  Next  Friend. 

embrace  the  finding  of  due  care  on  the  part  of  the  plain- 
tiff, or  the  judgment  in  his  favor,  upon  such  verdict, 
can  not  be  upheld.  Cincinnati ,  etc.,  jB.  W.  Co.  v. 
Grames,  supra. 

We  fully  agree  with  the  appellee's  learned  counsel 
that,  under  the  peculiar  circumstances,  as  to  age,  experi- 
ence, etc.,  of  the  appellee,  the  question  of  contributory 
negligence  is  one  for  the  jury.  What  would  be  negli- 
gence in  the  appellee  might  or  might  not  have  been  neg- 
ligence in  another  boy  of  even  the  same  age,  and  vice 
versa.  We  are  furthermore  disposed  to  adopt  the  defini- 
tion of  what  constitutes  due  care  in  a  case  like  this,  as 
given  by  appellee's  counsel  from  the  cases  cited  by  them, 
viz:  ''Just  such  care  as  boys  of  that  age,  of  ordinary 
care  and  prudence, would  use  under  like  circumstances," 
and  "that  a  child  is  held  to  no  greater  care  than  is  usu- 
ally possessed  by  children  of  the  same  age."  But  al- 
though a  boy  of  the  age  of  appellee  is  not  required  to  use 
as  much  care  as  an  adult,  nor  more,  perhaps,  than  such 
as  is  commensurate  with  his  maturity  and  capacity,  it 
can  not  be  claimed  that  he  is  not  required  to  exercise 
reasonable  care  according  to  the  circumstances.  Had 
the  jury  found  that  appellee  had  done  this,  it  being  a 
question  peculiarly  within  their  judgment,  we  would  not 
feel  authorized,  for  this  reason,  to  disturb  their  verdict. 
The  finding  that  he  exercised  the  care  of  a  boy  of  from 
thirteen  to  sixteen  years  of  age,  does  not  meet  this  re- 
quirement, when  it  is  affirmatively  shown  that  he  was 
over  seventeen  years  old,  although  it  be  true  that  his 
"apparent"  age  was  from  thirteen  to  sixteen  years. 

Upon  the  facts  found,  we  think  the  appellant  was  en- 
titled to  a  judgment,  but  in  furtherance  of  justice  we  re- 
gard it  best  to  order  a  reversal,  with  instructions  for  a 
new  trial,  which,  it  appears  from  the  record,  was  also 
moved  for  and  overruled. 
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In  view  of  the  conclusion  reached,  it  will  not  be  nec- 
essary to  pass  upon  the  other  questions  presented,  fur- 
ther than  to  say  that  we  regard  the  second  paragraph  of 
complaint  sufficient  to  withstand  the  demurrer. 

Judgment  reversed,  with  directions  to  grant  a  new 
trial. 

Filed  Jan.  23, 1894 ;  petition  for  a  rehearing  overraled  Apr.  17, 1894. 

Concurring  Opinion. 

Ross,  J. — While  I  concur  in  the  conclusion  that  the 
facts  found  are  insufficient  to  sustain  a  judgment  for  the 
appellee,  I  can  not  concur  in  the  statement  that  when 
the  facts  are  found,  it  is  the  province  of  the  jury  to  de- 
termine from  such  facts,  either  that  the  defendant  was 
or  was  not  guilty  of  negligence,  or  that  the  plaintiff  was 
or  was  not  guilty  of  contributory  negligence.  When  the 
facts  are  found  or  admitted,  I  believe  the  questions  of 
negligence  and  contributory  negligence  are  for  the  court 
as  questions  of  law. 

Filed  Jan.  23,  1894. 


No.  1,180. 

Lake  Erie  and  Western  Railroad  Company  v. 
Walters. 

Lien. — Street  Assessment, — Description  of  Property. — Snfflcienctf  of  Com- 
plaint,— Railroad, — Where,  in  an  action  to  enforce  a  street  assess- 
ment lien  against  the  right  of  way  of  a  railroad  company,  the  com- 
plaint only  described  the  property  as  "a  strip  of  ground  134  feet 
long,  abutting  on  North  Main  street,  between  Broadway  and  North 
streets,"  such  description  is  insufficient  and  renders  the  complaint 
bad,  the  land  not  being  capable  of  being  located  or  surveyed  from 
such  description. 

Same. — Action  in  Bern, — In  Personam. — ^The  fact  that  the  property  fore- 
closed against,  in  such  case,  can  not  be  sold  to  satisfy  the  lien,  does 
not  change  the  character  of  the  action  from  one  in  rem  to  one  in  per- 
sonam. 
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From  the  Howard  Circuit  Court. 
iff.  Bell,  W.  C.  Purdum,  W.  E,  Hackedorn  and  /.  B. 
Cockrumy  for  appellant. 
J.  F.  Morrison  and  /.  E.  Holman,  for  appellee. 

Reinhard,  J. — Action  by  appellee  against  appellant 
to  enforce  a  statutory  lien  on  a  portion  of  appellant's 
right  of  way  in  the  city  of  Kokomo  for  a  street  improve- 
ment assessment. 

Upon  issues  joined  there  was  a  finding  and  judgment 
for  appellee. 

The  overruling  of  appellant's  demurrer  to  the  com- 
plaint is  assigned  as  error.  The  appellant '«  contention 
is  that  the  description  of  the  property  assessed  is  wholly 
insufficient. 

The  averment  respecting  thie  property  assessed  is  as 
follows:  "That  among  other  lots,  parcels  of  ground  and 
property  assessed  for  the  improvement  of  said  street  and 
abutting  thereon  was  the  following  described  unplatted 
tract  of  land  owned  by  the  defendant,  situate  in  said 
city,  county,  and  State,  to  wit:  The  right  of  way  of  de- 
fendant's railroad,  and  being  a  strip  of  ground  134  feet 
long,  abutting  on  North  Main  street,  between  Broadway 
and  North  streets." 

The  record  of  the  proceedings  before  the  municipal 
authorities  is  filed  with  the  complaint,  and  in  the  report 
of  the  civil  engineer  of  the  city  the  description  of  the 
property  in  controversy,  alleged  to  have  been  assessed, 
is  as  follows: 


Name  of  Owner. 

No.  of  Lot. 

Ft.  Front. 

Description  of 
Lands. 

ABseBsments. 

L.E.  &W.R.R.CO. 

134 

Right  of  Way. 

$164  82 

Appellant  earnestly  insists  that  the  description  is  in- 
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sufficient  in  several  particulars,  viz:  1.  It  fails  to  show 
upon  which  side  of  Main  street  the  railroad  track  or 
right  of  way  is  located.  2.  It  does  not  give  the  width 
of  such  right  of  way.  3.  It  entirely  fails  to  disclose  the 
,  place  of  beginning  and  termination  of  said  134  feet  of 
the  right  of  way  upon  which  the  lien  is  claimed. 

The  proceeding  to  enforce  a  lien  for  an  assessment  on 
account  of  street  improvements  is  in  rem,  and  ordinarily 
no  personal  judgment  may  be  rendered  against  the  owner 
in  such  a  proceeding. 

The  only  reason  why  a  personal  judgment  may  be- 
come a  proper  and  available  remedy  in  certain  cases  of 
this  character,  where  the  proceeding  is  against  a  railroad 
company  to  enforce  a  lien  upon  its  railroad  property  and 
franchises,  is  that  it  would  be  contrary  to  public  policy 
to  decree  the  sale  of  the  specific  property  to  which  the 
lien  has  attached,  and  as  the  lienor  might  otherwise  be 
left  without  any  remedy  whatever,  equity  will,  in  a 
proper  case,  award  such  lienor  the  right  of  collecting  the 
amount  due  him  by  virtue  of  the  lien,  in  the  way  of  such 
personal  judgment.  See  Lake  Erie,  etc.,  R.  R.  Co.  v. 
Bowker,  9  Ind.  App.  428,  and  authorities  there  cited  and 
reviewed. 

The  fact,  however,  that  this  remedy  may,  in  proper 
instances,  be  invoked  will  not  change  the  character  of 
the  action  from  one  in  rem  to  one  in  personam. 

The  lien  is  still  the  only  basis  of  the  right  of  action, 
and  in  an  action  to  enforce  his  rights  under  such  lien 
the  plaintiff  is  required  to  show,  not  only  that  he  has  a 
lien,  but,  also,  that  he  would  be  entitled  to  a  decree  fore- 
closing the  same,  except  for  the  fact  that  it  is  upon  rail- 
road property,  the  sale  of  which  might  interfere  with  the 
rights  of  the  public. 

In  the  present  case,  the  failure  to  so  describe  the  prop- 
erty in  the  complaint  that  it  could  be  located  or  surveyed, 
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renders  the  complaint  bad.  Conceding  that  it  is  not 
necessary  to  give  the  width  of  the  right  of  way,  it  is  nev- 
ertheless essential  to  show,  we  think,  at  what  point  on 
the  right  of  way  the  134  foot  strip  assessed  begins,  and 
where  it  terminates.  This  is  not  indicated.  Somewhere 
between  Broadway  and  North  streets,  abutting  on  Main 
street,  134  feet  in  length  of  the  appellant's  right  of  way 
was  assessed.  This  is  the  most  that  can  be  said  of  the 
description.  Whether  the  right  of  way  abuts  on  Main 
street  all  the  way  between  Broadway  and  North  streets, 
or  only  for  a  distance  of  134  feet,  we  are  not  informed; 
nor  does  it  appear  what  is  the  entire  distance  between 
Broadway  and  North  streets.  In  short,  no  data  are 
given  whatever,  by  which  the  court  may  judicially  de- 
termine where  the  134  f^et  in  length  has  its  beginning 
and  its  termination. 

Appellee's  counsel  insist  that  the  report  of  the  civil 
engineer  shows  that  all  of  the  property  between  Broad- 
way and  North  streets  abuts  on  Main  street,  and  that  as 
all  the  property  so  abutting  is  described  in  the  report  as 
having  been  assessed,  the  134  feet  referred  to  must  be 
what  remains  after  taking  off  all  other  lots  described  in 
such  report. 

This  position  is  not  tenable.  It  is  true  that  a  list  of 
Jiots,  on  both  sides  of  Main  street,  including  the  134  feet 
of  appellant's  right  of  way  in  controversy,  is  set  out  in 
the  report  referred  to  as  having  been  assessed  at  certain 
sums  respectively.  But  there  is  nothing  in  said  report 
which  shows  that  all  the  property  lying  along  the  line 
of  the  improvement  has  been  assessed,  and  that  all  prop- 
erty so  assessed  is  contained  in  the  list  furnished,  and 
we  are  not  permitted  to  indulge  the  presumption  that 
such  is  the  case. 

For  the  purposes  of  this  action,  it  was  not  necessary 
that  the  report  of  the  civil  engineer  should  set  forth  a 
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complete  list  of  all  the  lots  assessed,  and  we  can  not  pre- 
sume that  this  has  been  done.  In  point  of  fact,  how- 
ever, some  of  the  lots  named  in  the  list  referred  to  are 
shown  to  be  situated  on  the  west  side  of  the  street,  and 
some  on  the  east  side,  as  indicated  by  the  engineer's  re- 
port as  well  as  by  the  plat  appended  to  the  brief  of  ap- 
pellees' counsel,  and  it  is  not  made  to  appear  upon  which 
side  the  right  of  way  is  situate.  Nor  can  we  agree  with 
counsel  that  the  description  would  be  sufficient  if  con- 
tained in  a  deed.  No  description  of  real  estate  by  which 
the  title  is  sought  to  be  transferred  can  be  held  suf- 
ficient unless  it  is  sufficiently  definite,  either  by  the  lan- 
guage of  the  description  itself  or  by  reference  to  other 
available  data,  to  enable  a  surveyor  to  survey  such  prop- 
erty in  a  parcel  to  itself,  and  we  do  not  think  the  de- 
scription in  hand  meets  this  requirement.  It  is,  there- 
fore, so  defective  that  the  complaint  can  not  be  upheld 
on  demurrer. 

The  same  question,  substantially,  is  presented  by  the 
ruling  of  the  court  on  the  motion  for  a  new  trial,  the  ad- 
mission in  evidence  of  the  imperfect  record  of  assess- 
ment being  assigned  as  a  cause  in  such  motion. 

The  -record  introduced  in  evidence  is  no  better  than 
the  record  pleaded,  and  it  fails  to  show  that  the  appellee 
had  a  lien  on  any  specific  portion  of  appellant's  right  of 
way.  Other  questions  are  discussed  by  counsel,  but,  in 
view  of  the  conclusion  reached  with  reference  to  the  in- 
sufficiency of  the  complaint,  they  need  not  now  be  con- 
sidered. 

Judgment  reversed,  with  directions  to  sustain  the  de- 
murrer to  the  complaint,  and  to  grant  the  appellee  leave 
to  amend,  if  asked  for. 

Filed  April  27,  1894. 
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No.  906. 

The  Cleveland,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Company  v,  Tyler. 

Bailroad. — Baggage  y  Befusal  to  Deliver, — Damages, — Sufficiency  of  Com' 
plaint. — Where  the  complaint,  in  an  action  for  damages  for  failare 
and  refusal  of  a  railroad  company  to  deliver  checked  goods,  shows 
a  delivery  for  carriage  by  the  owner,  a  demand  by  the  same  owner 
for  their  delivery  at  the  place  of  destination,  and  an  absolute,  an- 
qaalified  and  continued  refusal  by  the  carrier  to  deliver  them,  a 
prima  facie  case  against  the  company  has  been  established. 

Same. — Same, — Matter  of  Defense. — If  there  be  any  good  reason  or 
valid  excuse  for  the  refusal  to  deliver,  it  should  be  set  up  by  the 
company. 

Pleading. — Complaint  not  Aided  by  Verdict  where  Judgment  is  by  De- 
fault.— Where  judgment  is  by  default,  the  complaint  is  not  aided  by 
the  verdict,  but  must  stand  unsupported  save  by  its  own  averments. 

From  the  Warren  Circuit  Court. 

B,  K.  Elliott,  W,  F.  Elliott y  H,  M,  Steely  and/.  T.  Dye, 
for  appellant. 

E,  F.  McCabe,  for  appellee. 

Gavin,  C.  J. — ^Appellee's  complaint  shows  that  she 
purchased  a  ticket  and  became  a  passenger  on  appel- 
lant's train,  to  be  carried  from  Veedersburg  to  Covington. 
After  purchasing  her  ticket,  she  delivered  her  valise  to 
appellant  to  be  carried  to  Covington,  and  received  a  metal 
check  as  evidence  of  its  delivery  and  of  its  identity  and 
ownership ;  that  on  arriving  at  Covington  she  demanded 
of  appellant  said  baggage,  but  appellant  ''failed  and  re- 
fused, and  still  fails  and  refuses,  to  deliver  the  same  to 
her.''  Judgment  is  asked  for  its  value.  There  was  de- 
fault; motion  to  set  aside  the  default  overruled;  trial 
by  jury  of  the  question  of  value ;  motion  for  new  trial 
overruled  and  judgment  for  appellee. 
Vol.  9—44 
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The  first  assignment  of  error  questions  the  sufficiency 
of  the  complaint.     Where  judgment  is  by  default,  the 
complaint  is  not  aided  by  the  verdict,  but  it  must  stand 
unsupported  save  by  its  own  averments.    Old  v.  Mohler^ ' 
122  Ind.  594.      ' 

The  objection  presented  to  this  complaint  is  that  it 
does  not  aver  a  presentation  of  the  check  accompanying 
the  demand.  A  check  is  not  the  contract  upon  which 
appellee's  rights  depend.  The  check  is  but  the  evidence 
of  its  delivery  and  of  her  identity  and  ownership.  The 
duty  of  a  carrier  to  safely  carry  the  passenger/s  baggage 
arises  from  the  contract  of  carriage  of  the  passenger  him- 
self. 3  Woods'  Am.  Ry.  Law,  section  403;  Thompson 
Carriers,  514;  Chicago,  etc,  R.R,  Co.  v.  Clayton,  78  111. 
616;  Hickox  y.  Naugatuck  R,  R.  Co,,  31  Conn.  284; 
Ahlheck  V.  St.  Paul,  etc.,  R.  W.  Co.  (Minn.),  40  N.  W. 
Rep.  364;  Mississippi,  etc.,  R.  R.  Co.  v.  Kennedy,  41 
Miss.  671;  Smith  v.  Boston,  etc.,  R.  R.  Co.,  44  N.  H. 
325;  Oakes  v.  Northern  Pac.  R.  R.  Co.  (Ore.),  47  Am. 
and  Eng.  R.  R.  Cases  437. 

Checks,  while  in  some  respects  analogous  to,  differ 
essentially  from  bills  of  lading  which  themselves  form 
the  basis  of  the  contract  with  the  carrier,  and  are  the 
exclusive  evidence  of  that  contract.  Louisville,  etc.,  R, 
R.  Co.  V.  Wilson,  119  Ind.  352;  Snow  v.  Indiana,  etc., 
R.  W.  Co.,  109  Ind.  422. 

The  check  is  not  conclusive  but  prima  facte  evidence 
only  of  the  receipt  of  the  property  by  the  carrier .  Chicago, 
etc.,R.  R.  Co.  V.  Clayton,  supra;  Davis  Y.Michigan,  etc., 
R.W.  Co.,  22  111.  278. 

Neither  is  it  essential  that  there  should  be  any  check 
in  order  that  the  carrier's  liability  should  be  created. 
Minter  v.  Pacific  R.  R.  Co.,  41  Mo.  503 ;  Oreen  v.  Mil- 
waukee, etc.,  R.  R.  Co.,  38  Iowa,  100 ;  Camden,  etc.,  Co.y. 


NOVEMBER  TERM,  1893.  691 

Cleveland,  Cincinnati,  Chicago  and  St.  Louis  Bailway  Co.  v,  Tyler. 


Belknap,  21  Wend.  353;  Lake  Shore,  etc.,  R.  W.  Co.  v. 
Foster,  104  Ind.  293. 

The  check  then  being  merely  evidence  of  a  passenger's 
rights,  as  to  his  baggage,  and  being  neither  conclusive 
evidence,  nor  the  only  evidence  by  which  they  may  be 
established,  we  are  of  opinion  that  when  the  complaint 
shows  a  delivery  for  carriage  by  the  owner,  a  demand  by 
the  same  owner  for  their  redelivery  at  the  place  of  desti- 
nation, and  an  absolute,  unqualified  and  continued  re- 
fusal by  the  carrier  to  deliver  them,  a  prima  facie  case 
against  the  company  has  been  established.  If  there  be 
any  good  reason  or  valid  excuse  for  the  refusal,  it  should 
be  set  up  by  the  company.  -^ 

In  Harman  v.  Moore,  112  Ind.  221,  we  find  this  gen- 
eral statement  of  the  lawi"  *'It  is  quite  true  'that  a 
pleading  founded  on  a  contract  is  never  complete,  either 
in  form  or  substance,  unless  it  alleges  a  breach,'  but  it  is 
also  true  that  where  a  contract  requires  the  delivery  of 
personal  property,  a  complaint  on  such  contract,  which 
alleges  a  demand  for  the  property,  and  that  the  defendants 
refused  to  deliver  it,  and  that  in  consequence  of  such  re- 
fusal the  plaintiff  has  .sustained  damage,  sufficiently 
states  a  cause  of  action  for  a  breach  of  the  contract." 
In  the  case  at  bar  we  have  present  all  these  elements: 
viz.,  a  contract  to  deliver,  a  demand,  a  refusal  and  dam- 
age. 

We  have  no  doubt  but  that  the  company  is  entitled  to 
demand  the  production  of  the  check,  or,  in  case  of  its 
loss,  a  reasonable  identification  of  the  owner  and  proof 
of  ownership.  We  can  see  no  hardship  imposed  on  the 
company  by  requiring  them  to  call  for  the  check  when 
the  true  owner  demands  his  goods,  if  they  desire  this 
proof  of  his  identity  and  ownership.  The  question  comes 
to  us  simply  as  a  matter  of  pleading  requiring  us  to  de- 
termine only  where  lies  jkhe  burden  of  proof,  whether 
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upon  the  owner  of  the  property  to  prove  that  the  com- 
pany had  no  excuse,  or  upon  the  company  to  set  up  its 
excuse  if  it  had  one,  and  relied  upon  it.  Our  view  of 
the  proposition  is  supported  both  by  reason  and  the  au- 
thority of  analogous  cases. 

In  the  Grtai  Western  R,  W.  Co,  v.  Goodman,  12  C.  B. 
(C.  L. )  *313,  the  company's  by-law  provided  that  pas- 
sengers should  be  allowed  a  certain  amount  of  baggage, 
but  that  the  ''company  would  not  be  responsible  for  its 
loss,  unless  booked  and  paid  for  accordingly." 

The  evidence  showed  that  the  company  received  the 
baggage,  but  it  was  not  booked  nor  paid  for  accordingly. 
The  company  was  held  liable  for  loss,  in  the  absence  of 
evidence  that  the  company  provided  means  for  booking, 
it  being  the  duty  of  the  company  to  show  that  there  were 
such  means,  rather  than  of  the  passenger  to  prove  the 
contrary. 

In  Pitlsburghf  etc,  R.  W.  Co,  v.  Racer,  5  Ind.  App. 
209,  it  is  said:  "A  common  carrier  is  liable  in  damages 
for  refusal  to  carry  without  reasonable  excuse.  It  is  for 
the  carrier  to  show  the  excuse." 

In  an  action  for  killing  stock,  if  it  be  alleged  that  the 
road  was  not  fenced  where  the  stock  entered,  the  plain- 
tiff is  not  required  to  allege,  also,  that  it  could  not  be 
fenced.  Such  excuse  for  not  fencing  must  come  from 
the  company.  Lake  Erie,  etc,  R,  W,  Co,  v.  Fishbacky 
5  Ind.  App.  403,  and  cases  there  cited. 

In  Louisville,  etc,  R.  W.  Co.  v.  Nicholai,  4  Ind.  App. 
119,  it  is  decided  that  although  there  was  a  limitation 
of  liability  for  loss  of  baggage,  to  $100  only,  yet  where 
baggage  in  excess  of  this  amount  was  lost,  and  the  car- 
rier would  not  attempt  to  account  for  his  refusal  to  de- 
liver, the  presumption  of  negligence  was  raised  against 
it. 

In  Terre  Haute,  etc,  R,  R,  Co.  v.  Sherwood,  132  Ind. 
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129,  it  is  said:  *'The  shipper,  in  the  first  instance, 
makes  out  his  case  by  proving  his  contract  and  the  non- 
delivery of  the  goods."  It  is  then  further  held  that  if 
there  is  any  ground  for  exemption  from  such  liability, 
the  carrier  must  show  it. 

We  do  not  regard  as  controlling  the  casual  statement 
in  the  case  of  Laffrey  v.  Grummond,  74  Mich.  186.  The 
question  under  consideration  here  was  not  involved  in 
that  case. 

There  was  no  error  in  refusing  to  set  aside  the  default, 
nor  in  overruling  the  motion  for  new  trial. 

Judgment  affirmed . 

Filed  Nov.  22,  1893;  leave  granted  to  withdraw  petition  for  rehear- 
ing May  9,  1894. 


No.  1,308. 

Beaver  bt  al.  v.  Wilkinson  et  al. 

From  the  Allen  Circuit  CJourt. 

P.  A.  Bandall  and  N,  D,  Daughman^  for  appellants. 

H.  Colerick  and  J.  E,  K,  France,  for  appellees. 

LoTZ,  J. — ^The  appellants  were  plaintiffs,  and  the  appellees  defend- 
ants, in  the  court  below.  The  appellants  stated  their  cause  of  action 
in  two  paragraphs  of  amended  complaint.  The  averments  of  each  are 
substantially  the  same. 

It  is  alleged  that  the  appellees,  Francis  and  Margaret  Wilkinson, 
were  the  owners,  in  fee,  of  a  certain  tract  of  real  estate  situate  in  the 
city  of  Fort  Wayne ;  that  they  entered  into  a  contract  with  one  Hall 
to  erect  for  them  a  dwelling  house  on  said  realty,  the  said  Hall  agree- 
ing to  furnish  all  the  materials  for  the  construction  thereof;  that  the 
appellants,  being  dealers  in  lumber,  entered  into  a  contract  with  said 
Hall,  by  which  they  agreed  to  furnish  all  the  materials  for  the  wood  • 
work  of  said  house  to  be  used  by  said  Hall  in  the  construction  thereof ; 
that  subsequently,  in  the  year  1889,  the  appellants  did  furnish  to 
said  Hall  lumber  and  materials  for  the  construction  of  said  building, 
and  which  were  used  in  the  construction  thereof,  which  said  materials 
were  of  the  value  of  $477.12;  that  within  less  than  sixty  days  after 
said  materials  were  so  furnished,  the  ap  pel  hints  filed,  in  the  office  of 
the  recorder,  their  written  notice  of  intention  to  hold  a  lien  on  said 
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property  for  the  amoant  of  their  said  claim;  and  they  prayed  a  judg- 
ment for  the  foreclosure  of  their  lien. 

The  court  sustained  a  demurrer  to  each  paragraph  of  the  complaint, 
and  such  rulings  are  the  assignments  of  error  in  this  court. 

There  is  no  averment,  in  either  paragraph,  that  at  or  before  the 
time  the  appellants  furnished  the  materials  to  Hall,  they  notified  the 
appellees  or  their  agent  that  they  (appellants)  intended  to  furnish,  or 
were  furnishing,  the  materials  to  the  contractor,  Hall. 

Appellants  contend  that  the  only  notice  they  were  reauired  to  give 
in  order  to  secure  their  lien  was  the  sixty  days'  notice  filed  in  the  re- 
corder's office. 

Section  5  of  the  act  approved  March  6,  1883  (Elliott's  Supp.,  sectioii 
1692),  provides  that  before  a  person  furnishing  material  to  a  con- 
tractor can  acquire  a  lien,  he  must,  at  or  before  the  time  he  furnishes 
the  same,  notify  the  owner  or  his  agent  that  he  is  furnishing  the  ma- 
terial to  the  contractor. 

It  is  insisted  that  this  section  was  repealed  bv  the  act  approved 
March  9,  1889  (Elliott's  Supp.,  section  1705,  e%  9tq!), 

There  is  some  confusion  between  the  title  of  the  latter  act  and  the 
body  of  the  act.  In  the  title,  it  appears  that  section  5  of  the  act  of 
March  6,  1883,  was  intended  to  be  repealed,  while  in  the  body  of  the 
act  (section  5) ,  it  is  provided  that  section  4  of  said  act  be  repealed. 

Appellants'  counsel,  with  much  plausibility  and  learning,  assert 
that  the  history  of  the  legislation  of  this  State  bearing  upon  the  sub- 
ject of  mechanics*  liens,  both  before  and  since  the  passage  of  the  act 
of  1889,  demonstrates  that  it  was  the  intention  of  the  legislature  to 
repeal  section  5  instead  of  section  4,  of  the  act  of  1883 ;  and  that  it  was 
not  necessary  to  give  such  notice  in  order  for  their  clients  to  acquire 
their  lien. 

The  exact  question  here  in  controversy  has  been  before  this  court 
on  two  former  occasions,  and  decided  adversely  to  appellants'  con- 
tention. Taylor  v.  Dahn,  6  Ind.  App.  672 ;  Specter  v.  Kimbail,  etc.,  Co,, 
7  Ind.  App.  157. 

Upon  the  authority  of  those  cases,  the  judgment  is  affirmed,  at  the 
costs  of  the  appellants. 
Filed  April  19,  1894. 


No.  1,263. 

Board  of  Commissioners  of  Dbarborn  County  v. 

Kyle. 

From  the  Dearborn  Circuit  Court. 

G.  M.  Boberts  and  O.  W,  Stappy  for  appellant. 

K.  S.  Givan,  for  appellee. 

LoTz,  J. — The  appellant  sued  the  appellee  to  recover  money,  which, 
it  is  alleged,  he,  as  treasurer  of  Dearborn  county,  failed  to  pay  over 
to  his  successor  in  office. 
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The  appellee  answered  the  six  years'  statute  of  limitations.  The 
appellant  replied,  attempting  to  allege  a  concealment  of  the  caose  of 
action  by  the  appellee. 

A  demurrer  was  sustained  to  this  reply.  This  ruling  is  the  only 
error  assigned. 

The  question  presented  by  the  ruling  on  the  demurrer  is  identical 
with  that  in  the  case  of  Boards  etc.,  v.  Lods,  9  Ind.  App.  369. 

Upon  the  authority  of  that  case  the  judgment  is  affirmed,  at  the 
costs  of  appellant. 

Filed  April  17, 1894. 


No.  1,239. 

Lock  et  al.  v.  The  State,  fob  Use. 

From  the  Blackford  Circuit  Court. 

B,  S.  Gregory,  A,  C.  JSUverburg  and  J.  N.  Templer,  for  appellants. 

W.  H,  Carrolly  G.  Dean,  B.  G.  Shinn  and  JS,  Pierce,  for  appellee. 

Pkb  Cubiam. — ^Upon  the  authority  of  WiUon  v.  State,  ex  rel.,  9  Ind. 
App.  696,  decided  this  day,  the  judgment  in  this  cause  is  affirmed. 
Filed  Feb.  15, 1894. 


No.  1,117. 

The  Lake  Erie  and  Western  Railroad  Company 
V.  Pettijohn. 

From  the  Hamilton  Circuit  Court. 

W.  E,  Hackedom,  J,  B,  Cochrum,  W.  B.  Fertig  and  H,  J.  Alexander, 
for  appellant. 

TT.  8.  Christian  and  /.  W.  Christian,  for  appellee. 

LoTZ,  J. — ^The  appellee  brought  this  action  against  the  appellant  to 
recover  damages  caused  by  fire.  He  stated  his  cause  of  action  in  two 
paragraphs  of  complaint.  A  demurrer  for  want  of  facts  was  overruled 
to  each.  The  cause  was  put  at  issue  and  tried  by  the  court.  The 
court,  at  reauest  of  the  appellant,  made  a  special  finding  of  the  facts, 
stated  conclusions  of  law,  and  rendered  Judgment  in  favor  of  ap- 
pellee. 
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Wilson  et  al,  v.  State,  ex  rel,  Rhine,  (Commissioner. 

It  appears  affirmatively,  from  the  record, .  that  the  finding  and 
judgment  are  based  upon  the  first  paragraph  of  the  complaint.  The 
overruling  of  the  demurrer  to  the  nrst  paragraph  is  one  of  the  errors 
assigned. 

This  paragraph,  in  all  of  its  essential  respects,  except  as  to  the  name 
of  the  plaintiff,  is  the  same  as  the  first  paragraph  in  the  case  of  Lake 
Ene,  etc,,  B.  B.  Co.  v.  Millery  9  Ind.  App.  192. 

Upon  the  authority  of  that  case,  this  cause  is  reversed,  at  the  costs 
of  the  appellee,  with  instructions  to  sustain  the  demurrer  to  the  fiiBt 
paragraph  of  complaint. 
Filed  Feb.  14, 1894. 


No.  1,240. 

Barnbs  et  al.  V.  The  State,  for  Use. 

From  the  Blackford  Circuit  Court. 

B.  S,  Gregory,  A.  C  SiVoerburg  and  J,  N,  TempUr,  for  appellants. 

W.  H.  Carroll,  O.  Dean,  B,  O.  8Mnn  and  E,  Pierce,  for  appellee. 

Pbb  Curiam. — Upon  the  authority  of  Wilson  v.  State,  ex  rel.,  9  Ind. 
App.  696,  the  judgment  in  this  cause  is  affirmed. 
Filed  Feb.  16, 1894. 


No.  1,236. 

Wilson  et  al.  v.  State,  ex  rel.  Hhine,  Commissioner. 

From  the  Blackford  Circuit  Court. 

B.  S.  Gregory,  A.  C.  Silverbwg  and  J".  N,  Tempter,  for  appellants. 

W,  H.  Carroll,  G,  Dean,  B,  O.  Shinn  and  E,  Pierce,  for  appellee. 

Gavin,  J.— This  was  a  proceeding  by  appellee  to  enforce  the  pay- 
ment of  a  ditch  assessment. 

The  appellant  filed  an  answer  of  general  denial,  together  with  an 
affirmative  answer.  To  the  second  paragraph  of  answer,  being  the 
affirmative  matter,  a  demurrer  was  sustained  with  an  exception. 

This  ruling  of  the  court  is  assigned  as  error,  and  argued  in  this 
court,  and  the  sufficiency  of  the  answer  is  the  only  question  argued  in 
appellant's  brief. 
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Klugh  V.  The  State,  for  Use. 

The  answer  is  identical  with  that  passed  upon  by  the  Supreme  Court 
in  the  case  of  Sacer  v.  State,  for  Use,  131  Ind.  393. 

The  pleading  was  in  that  case  held  bad,  and  we  are  unable  to  see 
any  reason  why  the  decision  there  is  not  controlling  here.  The  hold- 
ings of  that  case  have  been  expressly  approved  by  the  Supreme  Court 
in  Bacer  v.  Wingate,  36  N.  E.  Rep.  538. 

It  is  there  said  by  Coffey,  J.,  referring  to  this  case  and  that  of  In- 
dianapolis Gravel  Boad  Co,  v.  State y  ex  rel.,  105  Ind.  37:  "Each  of 
these  cases  was  an  action  to  recover  assessments.  It  was  held,  and 
we  think  properly,  that  it  was  no  defense  to  such  an  action  that  the 
work  was  not  completed  according  to  the  plans  and  specifications  and 
the  order  of  the  court.  Nor  was  it  a  defense  that  the  commissioner 
and  contractor  were  not  prosecuting  the  work  pursuant  to  the  plans 
and  specifications." 

Judgment  affirmed. 

Filed  Feb.  15,  1894. 


No.  1,266. 

Crawford,  Trustee,  etc.,  v.  Hedrick  et  al. 

From  the  Warren  Circuit  Court. 

J,  F,  Hanley  and  E.  C.  Stanshury,  for  appellant. 

Gavin,  J. — ^The  material  questions  presented  by  the  record  in  this 
case  are  similar  to  those  decided  by  this  court  m  Crawford j  Tr.,  v. 
Hedrick,  9  Ind.  App.  356. 

Upon  the  authority  of  that  case,  the  judgment  herein  is  reversed, 
with  instructions  to  overrule  the  demurrer  to  the  complaint. 

Filed  March  8, 1894. 


No.  1,238. 

Klugh  V,  The  State,  for  Use. 

From  the  Blackford  Circuit  Court. 

J,  N".  Templery  B.  S.  Gregory  and  A,  C.  Silverburg,  for  appellant. 

W,  H,  Carroll,  G.  Dean,  B,  G,  Shinn  and  E,  Pierce y  for  appellee. 

Pbr  Curiam. — Upon  the  authority  of  WiUon  v.  State y  ex  reL,9  Ind. 
App.  696,  the  judgment  in  this  cause  is  affirmed. 
Filed  Feb.  15, 1894. 
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Shrack  t>.  The  State,  for  Use. 


No.  1,237. 

Vance  v.  The  State,  fob  Use. 

From  the  Blacklord  Circuit  Court. 

J.  y.  Templar,  B,  S.  Gregory  and  A,  C.  Sdverburg,  for  appellant. 
W,  H.  Carroll,  G,  Dean,  B.  G,  Shinn  and  E,  Pierce,  for  appellee. 

Peb  Curiam. — ^Upon  the  authority  of  Wilson  v.  8taUy  ex  reL,  9  Ind. 
App.  696,  the  judgment  in  this  case  is  affirmed. 
Filed  Feb.  15, 1894. 


No.  1,243. 
Janagin  V.  The  State,  for  Use. 

From  the  Blackford  Circuit  Court. 

J.  N,  Templar,  B,  8.  Gregory  and  A,  C.  Silverburg,  for  appellant. 
W,  H.  Carroll,  G.  Dean,  B.  G,  Shinn  and  E,  Pierce^  for  appellee. 

Pbb  Cubiam. — ^Upon  the  authority  of  Wilson  v.  State,  ex  rel.  9  Ind. 
App.  696,  the  judgment  in  this  cause  is  affirmed. 
Filed  Feb.  15, 1894. 


No.  1,245. 

Shrack  v.  The  State,  for  Use. 

From  the  Blackford  Circuit  Court. 

B,  S.  Gregory,  A,  C.  Silverburg  and  J.  JV.  Templar,  for  appellant 
W,  H.  Carroll,  G,  Dean,  B,  G.  Shinn  and  E.  Pierce,  for  appellee. 

Per  Curiam. — ^Upon  the  authority  of  Wilson  v.  St<Ue,  ex  reL,  9  Ind. 
App.  696,  the  judgment  in  this  cause  is  affirmed. 
Filed  Feb.  15,  1894. 
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Davis  V.  The  State,  for  Use.; 

No.  1,241. 

Constant  et  al.  v.  The  State,  fob  Use. 

From  the  Blackford  Circuit  Court. 

B,  S.  Gregory,  A,  C.  Silverbv/rg  and  J,  N>  Templar,  for  appellants. 
W.  H.  Carroll,  Q.  Dean,  B.  G,  Shinn  and  E,  Pierce,  for  appellee. 

Pbb  Curiam. — ^Upon  the  authority  of  Wilson  v.  State,  ex  rel.y  9  Ind. 
App.  696,  the  judgment  in  this-cause  is  aflirmed. 
Filed  Feb.  16, 1894. 


No.  1,244. 
WiLOoxoN  V.  The  State,  for  Use. 

From  the  Blackford  Circuit  Court. 

B,  S.  Gregory,  A.  C,  Silverburg  and  J,  N,  Templar,  for  appellant. 
W.  H,  Carroll,  G.  Dean,  B.  G,  Shinn  and  E,  Pierce,  for  appellee. 

Pbh  Curiam.— -Upon  the  authority  of  Wilson  v.  State,  ex  rel,,  9  Ind. 
App.  696,  the  judgment  in  this  cause  is  affirmed. 

Filed  Feb.  15, 1894. 


No.  1,242. 

Davis  v.  The  State,  for  Use. 

From  the  Blackford  Circuit  Court. 

J.  K.  Templar,  B,  S,  Gregory  and  A.  C,  Silverburg,  for  appellant. 
W,  H,  Carroll,  G.  Dean,  B.  G.  Shinn  and  E,  Pierce,  for  appellee. 

Per  Curiam. — ^Upon  the  authority  of  Wilson  v.  State,  ex  rel.,  9  Ind. 
App.  696,  the  judgment  in  this  cause  is  affirmed. 
Filed  Feb.  15, 1894. 
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ABBREVIATIONS. 
See  EviDENCB,  23. 
ACCOUNT. 
See  Practicx,  3 ;  Witnbss,  4. 
ACTION. 
See  Appeal  Bond,  1 ;  Former  Adjudication  ;  Lien,  2. 
ADMINISTRATOR. 
See  Decedents'  Estates,  3,  7. 
ADMISSIONS. 
See  Evidence,  8. 
AFFIDAVIT. 
See  Appellate  Cottrt  Practice,  9 ;  Criminal  Law,  I,  2, 10. 
AGENT. 
See  Pleading,  12. 
ALTERATION  OF  INSTRUMENT. 
See  Promissory  Note,  5,  6. 
AMBIGUITY. 
See  Demurrer. 
AMENDMENT  OF  PLEADING. 
See  Criminal  Law,  1 ;  Justice  of  the  Peace,  2;  Pleading,  1. 
ANSWER. 
See  Appellate  Court  Practice,  14 ;  Former  Adjudication  ;  Harm- 
less Error,  1 ;  Pleading,  1,6;  Sale. 

APPEAL. 
See  Appellate  Court  Practice,  8 ;  Superior  Court. 

1.  Record, — Inatnictions  Made  Fart  of  Motion  far  a  New  Trial. — Incor- 
porating  Motion  for  a  New  TYial  into  Bill  of  Exceptions, — Practice,— 
The  practice  of  making  the  instructions  a  part  of  the  motion  for  a 
new  trial  is  not  to  be  commended,  and  there  is  no  necessity  for 
incorporating  the  motion  for  a  new  trial  into  a  bill  of  exceptions, 
but  such  practice,  however,  will  not  defeat  the  rights  of  appellants 
on  appeal,  if  the  record  was,  in  other  respects,  sufficient  to  present 
the  error  of  which  complaint  is  made. 

Town  of  Ladoga  v.  Linn,  15 

2.  Motion  to  Dismiss. — Final  Decision. — Farties. — Where  a  complaint 
is  filed,  an<l  no  summons  is  issued,  but  one  of  the  parties  defend- 
ant appears  and  demurs  to  tlie  complaint,  and  the  demurrer  is 
sustained,  from  which  decision  an  appeal  is  taken,  the  appeal  can 
not  be  dismissed  on  tlie  ground  that  the  decision  was  not  final 
and  that  the  case  is  still  pending  in  the  trial  court.    The  mere  fact 
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that  the  names  of  persons  were  inserted  in  a  complaint,  does  not 
make  them  parties  to  the  action. 
Davis  and  Eankin  Building  and  Mfg.  Co.  v.  Hillshoro  Creamery  Co.,  553 

APPEAL  BOND. 

1.  Action  on. — Complaint,  Sufficiency  of. — Where  the  complaint,  in  an 
action  on  an  appeal  bond,  alleges  the  judgment  appealed  from, 
the  appeal  from  the  judgment,  the  execution  of  the  appeal  bond, 
the  making  of  the  bond  an  exhibit,  and  that  the  Judgment  was 
affirmed  and  remains  unpaid,  the  complaint  shows  a  prima  facie 
right  of  action.  Pierce  v.  Banta,  376 

2.  Liability  on. — Principal  and  Surety. — Defenses. — Collateral  Attack. 
— Judgment. — A.  mortgaged  certain  land  to  B.  Subsequently  the 
land  was  sold  to  C.  for  taxes,  after  which  B.  foreclosed  his  mort- 
gage on  the  same,  and  both  B.  and  C.  received  deeds  for  the  same. 
It  being  discovered  that  the  sheriff's  sale  to  B.  was  invalid,  B. 
brought  suit  against  A.  and  C.  to  set  aside  the  sale,  the  deed,  and 
the  satisfaction  of  the  decree  of  foreclosure,  which  he  obtained, 
and  leave  was  granted  to  resell  tlie  land  in  pursuance  of  the  terms 
of  the  decree.  From  this  last  judgment,  C.  appealed  to  the  Su- 
preme Court,  where  the  cause  was  reversed.  Pending  the  appeal, 
a  resale  of  the  i)roperty  was  had,  D.  purchasing  the  same,  and, 
in  due  time,  received  a  sheriff's  deed  therefor,  the  appeal  having 
been  taken  without  bond  and  stay  of  proceedings.  D.,  upon  re- 
ceiving the  sheriff's  deed,  and  while  the  appeal  was  still  pending 
in  the  Supreme  Court,  brought  an  action  of  ejectment  against  A . 
and  C,  and  obtained  a  judgment  against  them.  From  this  judg- 
ment C.  appealed  to  the  Supreme  Court,  and  executed  an  appeal 
bond,  with  E.  as  her  surety.  The  judgment  of  ejectment  was  af- 
firmed on  appeal,  but  C.  still  retained  possession  of  the  property, 
contrary  to  the  judgment,  and  C.  having  died  in  the  meantime, 
suit  was  instituted  on  the  appeal  bond  against  E.,  the  surety,  alone. 
E.  sought  to  set  up  in  defense  to  the  action  on  the  bond  the  re- 
versal of  the  former  judgment. 

Heldy  that  so  long  as  the  judgment  in  ejectment  stands  affirmed  by  the 
Supreme  Court,  C.  could  not  avoid  liability  on  the  bond,  and  that, 
in  this  respect,  the  surety  is  in  no  better  position  than  the  prin- 
cipal. 

Heldj  also,  that  no  defense  can  be  interposed  to  an  appeal  bond  touch- 
ing the  validity  of  the  judgment  upon  which  it  is  based,  that  would 
not  have  been  proper  as  a  defense  in  a  suit  upon  the  judgment. 

Meldy  also,  that  the  defense  attempted  to  be  interposed  to  the  suit  on 
the  bond  was  a  collateral  attack  upon  the  judgment  in  ejectment, 
in  the  appeal  of  which  the  bond  was  given.  lb. 

APPEARANCE. 
See  Evidence,  22 ;  Executor,  3. 

APPELLATE  COURT  PRACTICE. 
See  Assignment  op  Errors,  3 ;  Criminal  Law,  7 ;    Evidence,  8,  14, 
16,  24 ;  False  Imprisonment  ;  Judgment,  2, 3 ;  Practice,  2 ;  Rec- 
ord, 2 ;  Verdict,  4. 

1.  Complaint  Questioned  for  First  Time  on  Appeal. —  When  sufficient. — 
When  a  complaint  is  questioned  for  the  first  time  in  the  appellate 
tribunal,  it  is  sufficient  to  withstand  such  an  attack,  if  it  would 
be  good  after  verdict,  or  is  sufficient  to  bar  another  action  for  the 
same  cause.  Toicn  of  Ladoga  v.  Linn,  2  5 

2.  Joint  Assignment. — Whe7i  Presents  no  Question. — A  joint  assignment 
of  error  by  two  appellants,  on  a  ruling  as  to  a  separate  demurrer 
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by  one  ol  such  appellants,  presents  no  question  for  considera- 
tion, lb. 

3.  Evidence  Tending  to  Support  Verdict. — Weight  of  Evidence. — ^Where 
there  is  evidence  tending  to  prove  all  the  material  averments  of 
the  complaint,  the  verdict  will  not  be  disturbed  on  the  weight  of 
the  evidence.  lb. 

4.  Diemiasal  for  Failure  to  File  Brief. — Motion  to  Beinstate. — Where 
an  appeal  has  been  dismissed  for  failure  of  appellant  to  file  a 
brief,  and  no  good  cause  for  the  delay  is  shown,  tne  case  will  not 
be  reinstated,  especially  where  the  transcript  may  be  withdrawn 
and  refiled  within  the  time  allowed  for  appeal. 

Alexander  v.  Alexander,  48 
h.  When  Evidence  May  he  Looked  to  to  Determine  the  Effect  of  a  Buling 
on  Demurrer. — The  appellate  tribunal  may,  in  a  proper  case,  look 
to  the  evidence  in  a  cause  for  the  purpose  of  determining  whether 
or  not  the  action  of  the  trial  court,  in  overruling  a  demurrer,  was 
harmless  or  hurtful.  McFadden  v.  Schroeder,  49 

6.  Points  Belied  on  Must  be  Made  in  Original  Briefs.— Petition  for  Be- 
hearing. — Practice. — A  party  may,  on  petition  for  rehearing,  ad- 
duce additional  authorities  and  arguments  in  support  of  the  points 
properly  made  in  the  original  briefs ;  but  all  points  relied  on  to 
overthrow  a  judgment  must  be  properly  presented  in  the  briefs 
originally  filed,  and  no  new  points  can  be  made  on  rehearing. 

Louisville,  etc.,  B.  B.  Co.  v.  Berry,  63 

7.  Becovery. — Inference. — Evidence.  — Where  there  is  no  evidence  to 
support  the  verdict  of  the  jurv,  the  appellate  tribunal  will  reverse 
the  judgment  based  thereon,  but  if  the  evidence  is  evenly  balanced 
as  to  a  material  point  in  issue,  the  party  having  the  onus  can  not 
recover,  and  if  the  jury  or  court  may  fairly  and  reasonably  draw 
either  of  two  inferences  from  the  evidence,  the  appellate  court 
will  not  undertake  to  say  which  inference  should  be  drawn. 

VanVleck  v.  Thomas,  83 

8.  Appeal. — Dismissal  of. — Supersedeas  Brief. — Sufficiency  of. — Filing. 
— Where  a  supersedeas  brief  is  sufficient  to  bring  it  within  the 
requirements  of  rule  25  of  the  Appellate  Court,  containing  several 
propositions  relied  upon  for  reversal,  supported  by  argument  and 
authority,  and  also  a  concise  statement  of  the  facts,  and  the  tran- 
script being  properly  referred  to,  such  brief  is  sufficient  to  prevent 
a  dismissal  under  rule  19  of  this  court,  and  the  appellant  has  the 
right  to  afterwards  file  more  extended  and  elaborate  briefs. 

Louisville,  etc.,  B.  W.  Co.  v.  Widman,  190 

9.  Becord.—  When  no  Question  is  Presented. — Criminal  Law. — Affida- 
vit.— Where  the  record  in  an  appeal  from  a  criminal  action  insti- 
tuted before  a  justice  of  this  peace,  does  not  contain  an  affidavit  of 
any  kind  charging  the  defendants  with  an  offense,  no  question  is 
presented  as  to  the  action  of  the  court  in  overruling  a  demurrer 
to  a  plea  in  abatement  and  discharging  the  defendants. 

State  V.  Bins,  280 

10.  Brief. — Argument. — What  Errors  Considered. — The  general  rule  is 
that  an  appellate  tribunal  will  not  go  beyond  the  brief  of  the  ap- 
pellant in  quest  of  errors  which  have  not  been  pointed  out,  and 
the  nature  and  extent  of  the  argument  in  support  of  the  alleged 
error  depends  largely  on  the  character  of  the  question  sought  to 
be  presented,  and  must  be  left  to  the  judgment  of  counsel,  but  as- 
sertions alone  will  not  suffice. 

Shearer  v.  B.  S.  Peale  and  Co.,  282 

11.  Questions  Depending  on  the  Weight  of  the  Evidence. — ^The  appellate 
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tribanal  will  not  determine  questions  arising  on  the  weight  of  the 
evidence.  Haines  v.  Porch,  413 

12.  Conflicting  Emdence,— Ferdtci.— -Where  the  evidence  is  conflicting, 
the  appellate  tribanal  will  not  weigh  it,  nor  disturb  the  verdict. 

Marion  Street  B,  B,  Co,  v.  Shaffer,  486 

13.  Conflicting  Evidence. — Verdict. — Where  the  evidence  is  conflicting, 
the  court  will  not  disturb  the  verdict  on  the  weight  of  the  evi- 
dence. McWJiorter  v.  Norris,  490 

14.  Becord, — Failure  to  Shoto  the  Filing  of  an  Answer, — Issue. — Where 
the  transcript  of  the  record  does  not  show  the  filing  of  an  answer, 
but  throughout  the  proceedings  and  trial  the  answer  of  non  est 
factum  was  treated  and  considered  by  the  parties,  and  also  by  the 
court,  as  a  part  of  the  record,  it  will  be  so  considered  on  appeal. 

Emerson,  Sr.,y,  Opp,  581 

15.  Petition  for  Behearing. — New  Question, — New  questions  in  a  peti- 
tion for  a  rehearing  will  not  be  considered  when  they  are  such 
as  might  have  been  presented  on  the  original  hearing.  lb, 

16.  Appellant's  Brief  Must  Present  Errors  Belied  on.^When  CouH  Will 
Not  Search  Becord.— The  appellate  tribunal  will  not  go  beyond  the 
brief  of  appellant  to  search  the  record  for  reasons  or  errors  that 
have  not  been  pointed  out,  on  which  to  reverse  the  judgment ; 
and  the  silence  of  the  appellant  on  any  point  is  construed  as  a 
waiver  of  such  point.  lb. 

17.  Judgment. — Sufflciencg  of  Evidence. — A  judgment  will  not  be  dis- 
turbed on  the.  evidence,  where  it  is  conflicting,  but  finds  every 
fact  necessary  to  support  the  judgment. 

City  of  Fort  Wayne  v.  Duryee,  620 

ARREST  OF  JUDGMENT. 
See  Criminal  Law,  10. 

ASSAULT. 

See  Criminal  Law,  13. 

ASSIGNMENT. 

See  Defense  ;  Evidence,  17 ;  Pleading,  17. 

ASSIGNMENT  OF  ERRORS. 

See  Appellate  Court  Practice,  2 ;  Judgment,  4. 

1.  Joint  Assignment. —  When  Must  Fail'. — A  joint  assignment  of  error 
by  two  appellants  in  relation  to  instructions  given  can  not  be  con- 
sidered on  appeal,  unless  the  assignment  is  good  as  to  both  ap- 
pellants joining  therein.  Town  of  Ladoga  v.  Linn,  1 5 

2.  Cause  for  a  New  Trial  not  Assignable  a«  Error. — Instruction  to  Jury. 
— A  ruling  which  forms  the  basis  for  a  new  trial  is  not  assignable 
as  error,  and  an  erroneous  and  prejudicial  refusal  to  give  a  correct 
instruction  is  a  cause  for  a  new  trial. 

Merchants^  etc.,  Bank  v.  Fraze,  161 

3.  Conjunctive  Assignment. — Appellate  Court  Practice. — Where  errors 
as  to  the  giving  of  instructions  are  assigned  conjunctively,  the  as- 
signment must  be  good  as  to  all,  or  fail  entirely. 

Buchart  v.  Ell.  353 

ATTORNEY'S  FEES. 

See  Executor,  1,  2,  3. 

ATTORNEY  AND  CLIENT. 

Powers  of  Attorney  .—Mode  of  Trial. —  Waiver  of  Bight  of  Trial  by  Jury. 

— An  attorney  represents  his  client  in  all  matters  relating  to  the 


704  INDEX. 

mode  of  procedure,  and  he  may  bind  his  client  in  regard  to  the 
manner  of  trial  (whether  it  shall  be  by  jury  or  by  the  court),  by 
his  agreement  in  open  court  entered  upon  the 'minutes  of  the 
court.  Whitestown  Milling  Co.  v.  Zahn,  270 

BAGGAGE. 
See  Railboad,  14,  15. 

BANKS  AND  BANKING. 
See  Plkading,  1. 

BARTER. 
See  Pleading,  21. 
BILL  OF  EXCEPTIONS. 
See  Appeal,  1 ;  Record,  2 ;  Superior  Court. 

1.  General. — Special. — Betord. — Deposition^  Motion  to  Strike  Out.— 
Quaere y  where  the  record  does  not  show  that  any  time  was  asked, 
or  leave  granted,  in  which  to  file  a  bill  of  exceptions  to  the  ruling 
of  the  court  on  a  motion  to  strike  out  part  of  a  deposition,  can 
such  motion  and  ruling  be  carried  into  the  record  oy  a  general 
bill  of  exceptions  filed  pursuant  to  leave  granted  at  a  snbsequent 
term  of  court?  Diether  v.  Ferguson  Lumber  Co.,  173 

2.  Certification  that  the  Bill  Contains  all  the  Evidence. —  When  Sujifi- 
dent. — ^The  expression  **This  w^as  all  the  evidence  given  [in]  said 
cause,"  at  the  close  of  the  evidence  in  a  bill  of  exceptions,  is  a 
substantial  compliance  with  the  law,  and  is  sufficient. 

Qrisell  v.  Noel  Bros.  Flour ,  etc.,  Co.,  251 

3.  Evidence  Sufficiently  Incorporated  if  Given  in  Substance. — Irrespon- 
sive Answers. — If  the  testimony  be  given  in  substance  in  a  bill  or 
exceptions,  it  is  all  that  is  required,  and  the  questions  propounded 
need  not  be  set  forth.  Where  answers  are  made  that  are  not  re- 
sponsive to  questions,  the  answer  will  not,  on  that  acconnt,  be 
disregarded,  m  the  absence  of  objection  or  motion  to  strike  out. 

lb. 
BOND. 

See  Appeal  Bond. 

BRIDGES. 

See  Notice,  2. 

1.  Defective. — Contributory  Negligence. — Personal  Injury. — ^The  fact 
that  a  county  is  chargeable  with  knowledge  of  the  condition  of  a 
defective  bridge  by  reason  of  the  long  continuation  of  such  con- 
dition, does  not  fasten  contributory  negligence  upon  one  who, 
having  acquaintance  with  the  same,  attempts  to  cross  it  and  is  in- 
jured ;  nor  was  it  negligence  in  such  person  to  attempt  to  cross 
the  bridge  when  he  might*  have  crossed  the  stream  which  it 
spanned,  at  some  other  point. 

Board,  etc.y  v.  Ellsworth,  Admr.,  566 

2.  Unsafe. — Contributory  Negligence.. — Special  Verdict. — Where  the 
facts  found  in  an  action  for  damages  resulting  from  a  defective 
bridge,  were  that  the  deceased  was  crossing  in  the  night  time ;  that 
as  he  approached  the  bridge  he  checked  the  speed  of  the  engine ; 
that  he  went  in  the  center  of  the  bridge ;  that  there  was  nothing 
in  the  appearance  of  the  bridge  to  indicate  danger  to  an  ordinarily 
careful  person ;  that  he  did  not  know  the  bridge  was  unsafe  or 
dangerous ;  that  he  lived  four  miles  from  said  bridge,  and  had 
crossed  it  safely  two  days  before, — such  facts  sufficiently  show  the 
decedent's  freedom  from  contributory  negligence.  lb. 
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3.  When  Sufficiently  Shown  to  be  One  which  the  County  is  Bound  to 
Maintain. — Where  the  evidence  shows  that  the  structure  in  ques- 
tion was  a  bridge ;  that  it  was  on  a  public  highway,  an,d  that  it 
spanned  a  watercourse,  it  is  sufficiently  shown  that  the  bridge 
was  one  which  the  county  was  bound  to  maintain.  lb. 

4.  Instruction  to  Jury. — Assumption  of  Fact. — In  an  instruction  which 
does  not  deal  with  the  subject  of  what  is  necessary  to  constitute 
a  bridge,  the  mere  fact  that  the  court  uses  the  word  bridge  in 
charging  the  jury  as  to  what  would  be  sufficient  notice  to  the 
county  of  its  defective  condition,  will  not  vitiate  it  on  the  ground 
of  assuming  a  fact  in  issue.  lb. 

6.  Defective. — Action  for  Damages. — County  Bridge. — Necessary  Allega- 
tions.— A  complaint  in  an  action  for  damages  resulting  from  a 
defective  bridge  described  the  bridge  as  one  spanning  a  ditch 
which  made  a  deep  break  in  the  highway,  and  which  was  a  nat- 
ural outlet  for  surface  water  from  adjoining  lands,  and  for  water 
that  flowed  from  under  a  railroad  near  by,  being  dry  portions  of 
the  year  only. 
.  Heldj  that  such  allegations  are  not  sufficient  to  establish  a  county 
bridge.  BeinTiart  v.  Board,  etc.,  572 

BRIEF. 
See  Appellate  Court  Practice,  4,  6,  8, 10,  16. 
BROKER. 
See  Pleading,  9 ;  Principal  and  Agent. 
BURDEN  OF  PROOF. ' 
See  Decedents'  Estates,  9 ;   Instructions  to  Jury,  8 ;  Life  Insur- 
ance, 2 ;  Master  and  Servant,  4 ;  Promissory  Note,  5 ;  Railroad, 
6 ;  Special  Verdict,  3,  4. 

CARE. 
See  Contributory  Negligence,  1;  Master  and  Servant,  1;  Tort,  1. 

CASES. 
Kiphart  v.  Brennemen,  25  Ind.  162;  Goodwine  v.  Bamett,  2  Ind. 
App.  16;  CaSrey  v.  Dudgeon,  38  Ind.  512,  distinguished.    See 
Bensch  v.  Farnsworth,  p.  547. 

CAVEAT  EMPTOR. 
See  Real  Estate,  1. 
CHANGE  OF  VENUE. 
See  Decedents'  Estates,  7. 
CITY. 
See  Municipal  Corporation,  1,  3,  6,  7;  Notice,  3;  Parties;  Plead- 
ing, 20;  Taxes. 

CITY  COMMISSIONERS. 

See  Municipal  Corporations,  3. 

CITY  COUNCIL. 

See  Evidence,  22. 

CITY  ORDINANCE. 

See  Rairoad,  1. 
CLERICAL  ERROR. 
See  Criminal  Law,  1. 

Vol.  9—45 
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CO-EMPLOYEB. 
See  Pleading,  12. 
COLLATERAL  ATTACK. 
See  Appeal  Bond,  2. 
COMMISSION. 
See  Pleading,  9 ;  Principal  and  Agent. 
COMMON  COUNCIL. 
See  Municipal  Corporation,  3. 
COMPLAINT. 
See  Appeal  Bond,  1 ;  Appellate  Court  Practice  ;  Bridges,  6 ;  Con- 
version, 1;  Contributory  Negligence,  1 ;  Corporation,  3 ;  Liek, 
1;  Notice,  3;  Pleading,  2,  4,  9,  11,  12,  14,  16,  17,  18,  19,  20,  21, 
22,  23;  Promissory  Note,  1,  3;  Railroad,  2,  14;  Tobt,  2. 

CONCLUSIONS  OF  LAW. 
Special  Finding. — Commingling  of  Law  and  Fact. — A  matter  of  fact  found 
among  the  conclasions  of  law  can  not  be  considered  for  any  pur- 
pose, and  vice  versa.  Johnson  v.  BuckleUy  154 

CONDEMNATION  PROCEEDINGS. 

See  Pleading,  20. 

CONDITION  PRECEDENT, 

See  Contract,  1 ;  Promissory  Note,  1. 

CONSIDERATION. 

See  Contract,  4 ;  Pleading,  7. 

CONSPIRACY. 

See  Tort,  2. 

CONSTITUTIONAL  LAW. 

See  Drainage  ;  Supreme  Court. 

CONTRACT. 

See  Decedents'  Estates,  3,  6;    Drainage;  Instructions  to  Jury,  2; 

Life  Insurance,  1;  Municipal  Corporation,  6;  Pleading,  6,  19, 

22 ;  Practice,  1 ;  Railroad,  11 ;  Sale. 

1.  Condition  Precedent.  —  Recovery. —  Waiver. —  Special  Finding. — 
Where  a  promise  to  pay  a  sum  of  money  is  based  upon  the  per- 
formance of  a  condition  precedent,  before  the  plaintiff  can  recover, 
there  must  be  shown  a  substantial  performance  of  the  condition, 
or  that  the  plaintiff  waived  the  condition ;  and  acts,  to  constitute 
a  waiver,  must  have  been  performed  with  full  knowledge  that  the 
condition  had  not  been  substantially  performed,  and  where  the 
finding  is  special,  such  fact  must  be  specially  found. 

Johnson  v.  Bucklen,  154 

2.  Price. — iVb  Agreement  as  to.-^Fair  Market  Value  at  Placr,  of  Delivery. 
— Where  the  uncontroverted  facts  show  that  A.,  of  Fort  Wayne, 
Ind.,  ordered  a  carload  of  lumber  of  B.,  a  wholesale  dealer  at 
Little  Rock,  Ark.,  the  lumber  being,  at  the  time,  in  B.'s  lumber 
yard  at  Little  Rock,  to  be  loaded  on  a  car,  delivered  to  the  car- 
rier, and  from  there  dispatched  to  A.,  at  Bluff  ton,  Ind.,  the  price 
of  the  lumber  was  the  fair  market  value  on  board  the  car  at  Little 
Rock,  where  no  price  was  agreed  upon. 

Diether  v.  Ferguson  Lumber  Co.,  173 

3.  fhiarantor. —  When  Immediately  Liable  on  Default  of  the  Principal. 
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— Original  Undertaking. — Demand,— Police. ^ An  order  in  writing 
si^ed  by  "Arthur  E.  Cox,  Agent/''  for  certain  books  dessorilK^d 
therein,  was  indorsed  as  follows :  'The  above  is  indorsed  by  ibe 
undersigned,  who,  in  consideration  of  the  agent  being  nl lowed 
the  time  for  payment  herein  indorsed,  hereby  gunranteee  pay- 
ment of  the  amount  within  thirty  days  from  the  receipt  of  the 
shipment  at  the  above  named  express  or  freight  office.  Notice  of 
nonpayment  by  the  agent  is  hereby  waived. 

"EOBERT   A.   ShEABBR." 

Heldf  that  the  above  agreement  of  guaranty  is  an  original  undertaking 
to  pay,  and  not  collateral,  and  that  the  guarantor  wa.a  at  oaee  re- 
sponsible on  the  failure  of  the  prineipal  to  pay^  and  that  neither 
d!emand  of  payment  on  the  principal,  nor  tiotice  of  his  default,  iB 
necessary  before  suing  the  guarantor. 

Shearer  v.  J?.  *S'.  PeaM  dt  Co.,  2S2 
4.  Sale. —  Warranty. — Rescission  of  Gontract. —  Rccoverif  of  Purchase* 
Money. — Betum  of  Property. — Answer  ttf  Failure  of  Consideration. — 
Vendor  and  Vendee. — ^The  rule  that  where  property  has  been  uncon- 
ditionally sold,  with  a  warranty,  the  purchaser  can  not,  in  the  ab- 
sence of  fraud,  because  of  the  breach  of  the  warranty,  and  without 
the  consent  of  the  seller,  rescind  the  contract  and  recover  bai;k  the 
purchase-money  paid,  does  not  apply  where  the  vendor  has  agreed 
to  take  the  property  back  and  cancel  the  notes  in  case  the  property 
fails  to  fulfill  the  warranty,  and  in  such  case,  the  vendee  having 
offered  to  return  the  property,  and  the  vendor  having  refused  to 
accept  it,  the  vendees  were  excused  from  making  a  specific  tender 
of  the  same  to  the  vendor.  In  such  case,  in  an  action  for  the 
purchase-money,  the  vendees  may  aet  up,  by  way  of  answer,  a 
failure  of  consideration.  Ohio  Thre^htr,  etc..^  Co.\.  ffen^el,  323 
6.  Construction  by  Parties  Thereto. — If  parties,  by  their  actflj  have 
given  a  construction  to  a  contract  entered  into  by  them,  the  courts 
will  adopt  and  enforce  that  construction. 

Toledo,  etc.,  JJ.  E.  Co.  v.  Butgan^  €04 

CONTRIBUTION. 

See  CoRPORATioy,  2. 

CONTRIBUTORY  NEGLIGENCE, 

See  Bbidoes,  1, 2;  Evidence,  8 ;  iNTERRoaAToiuisia  to  Jury,  2;  Master 

AND  Servant,  4,  6;   Municipal  Corporation,  7;   Pleading,  2; 

Railroad,  4,  5,  9;  Tort,  1. 

1.  Action  by  Parent  for  Death  of  Child. —  When  Child  is  a  Sui  Juris. — 
Complaint,  Sufficiency  of. — Law  and  Fact.' — Care. — Presumption. — 
In  an  action  by  a  father  for  damages  for  the  death  of  his  child 
which  was  nine  years  of  age,  the  general  averment  in  the  com- 
plaint that  the  parents  were  free  from  contributory  fault  does  not 
include  the  averment  that  the  child  was  also  free  from  contrib- 
uting thereto ;  and  in  the  complaint,  in  such  case,  it  was  neces- 
sary to  aver  that  the  injury  from  which  the  child's  death  resulted 
was  not  caused  by  any  fault  on  its  part ;  for  it  can  not  be  conclu- 
sively presumed  as  a  matter  of  law,  of  a  child  of  such  age,  that  it 
is  incapable  of  contributorv  negligence,  and  as  some  degree  of 
care  may  be  required  of  a  child  of  such  age,  the  degree  of  care  in 
a  given  case  is  a  question  of  fact  for  the  jury. 

Terre  Haute,  etc.,  B.  W.  Co.  v.  Tappenbeck,  422 

2.  Bemaining  Upon  Platform  of  Street  Bailway  Car. — Negligence  Per 
Se. — It  is  not  contributory  negligence  per  se  for  a  passenger  to  re- 
main upon  the  platform  of  a  street  railwav  car. 

Marion  Street  B' B.  Co.  v.  Shaffer, 486 
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CONVERSION. 

1.  Bight  of  Action  in  Mortgagee  Against  Mortgagor  for  Conversion  of 
Mortgaged  Property. — Sufficiency  of  Complaint. — Mortgage  Improper 
Exhibit . — The  mortgagee  of  a  chattel  mortgage  sued  the  mortgagor 
to  recover  the  value  of  the  mortgaged  property  alleged  to  fiave 
been  converted  by  him  to  his  own  use.  The  complaint  does  not 
directly  allege  that  the  plaintiff  (mortgagee)  is  the  owner  of  the 
property  alleged  to  have  been  converted,  or  that  he  is  entitled  to 
its  possession,  but  his  rights  thereto  are  alleged  to  be  under  the 
chattel  mortgage  executed  to  him  by  defendant,  a  copy  of  which 
is  made  an  exhibit  to  the  complaint. 

Beldy  that  the  mortgage  is  not  a  proper  exhibit,  it  not  being  the  basis 
of  the  action,  and  can  not  be  looked  to  in  determining  the  suflS- 
ciency  of  the  complaint ;  and  as  there  are  no  allegations  in  the 
complaint  showing  that  the  right  of  possession  of  the  mortgaged 
chattels  remained  in  the  mortgagor,  it  must  be  presumed  that  the 
mortgagee  w^as  entitled  to  their  possession,  notwithstanding  the 
mortgage  provides  that  the  moitgagor  should  retain  possession 
of  the  mortgaged  property.  Hunter  v.  Cronkhite^  470 

2.  Failure  of  Proof  on  Part  of  Plaintiff. — Proprietary  Bight. — Becovery. 
— Mortgage. — In  such  case,  where  the  evidence  wholly  fails  to  show 
that  the  plaintiff  (mortgagee)  either  owned  or  was  entitled  to  the 
possession  of  the  property  alleged  to  have  been  converted,  no  pro- 
prietary right  being  shown  in  the  plaintiff,  there  could  be  no  con- 
version by  the  defendant,  the  mortgagor.  lb. 

CONVEYANCE. 
Deed. —  Tenant. — Agreement  to  Give  Possession. — Waiver. — Damages. — It 
is  presumed,  when  the  deed  of  conveyance  contains  no  stipulation 
to  the  contrary,  that  the  grantee  accepts  a  tenant  in  possession 
as  his  own,  and  through  such  tenant  is  in  possession ;  but  where 
the  grantor  agrees  to  give  the  grantees  immediate  possession  un- 
der and  through  an  arrangement  between  himself  and  the  ten- 
ant, whereby  the  tenant  was  to  vacate,  it  can  not  be  said  that  the 
grantees  accepted  the  tenant  as  their  own,  and  waived  the  right  of 
possession ;  and  the  grantor  is  liable  to  the  grantees  for  all  sums 
necessarily  expended  by  them  in  obtaining  possession. 

Williams  v.  Frybarger,  558 

CORPORATION. 

1 .  Personal  Liability  of  Stockholders. —  When  Enforceable. — ^Under  sec- 
tion 5077,  R.  S.  1894,  fixing  the  liability  of  stockholders  of  a  cor- 
poration, there  is,  in  laborers,  no  right  to  enforce  the  personal 
liability  of  stockholders,  until  some  necessity  therefor  arises,  such 
as  the  insolvency  of  the  company  or  their  failure  to  collect  by 
legal  process.  Etxdng  v.  Stultz,  1 

2.  Payment  of  Laborers'  Claims  by  Part  of  Shareholders. — Can  not 
Enforce  Contribution. —  Voluntary  Payment. — Where  certain  stock- 
holders of  a  corporation  voluntarily  pay  the  wages  of  laborers  of 
the  corporation,  such  payments  must  oe  deemed  voluntary,  in  the 
absence  of  any  showing  that  there  was,  at  the  time  of  such  pay- 
ments, any  necessity  for  resorting  to  them  for  such  payments; 
and  such  shareholders  can  not  enforce  contribution  therefor  from 
the  remaining  shareholders.  lb. 

3.  Complaint.— Corporate  Existence.—'Where  an  action  was  brought  in 
the  name  of  R.  S.  Peale  &  Co.,  and  the  complaint  does  not  show 
upon  its  face  that  R.  S.  Peale  &  Co.  is  not  a  corporation,  or  has 
not  capacity  to  sue,  the  complaint  is  sufficient^  it  not  being 
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necessary  for  a  corporation  plaintiff  to  allege  its  corporate  ex- 
istence. Shearer  v.  B.  S.  Peale  A  Co,,  282 

COSTS. 
See  Cbiminal  Law,  20. 
As  to  Unnecessary  Witnesses. — How  Taxed. — Discretion, — Courts  gen- 
erally have  a  wide  discretion  as  to  taxation  of  costs,  but  when  it 
is  made  to  appear  that  a  party  unnecessarily  brings  witnesses 
into  court  without  using  or  offering  to  examine  them,  such  party 
can  not  recover  the  costs  occasioned  by  his  unnecessary  act, 
<rom  the  opposite  party. 

Wood  V.  Stewart,  Surviving  Partner,  etc.,  321 

COUNTERCLAIM. 

See  Pleading,  6. 

COUNTY. 

See  Statute  of  Limitations. 

COUNTY  FAIR. 

See  Criminal  Law,  19. 

COUNTY  TREASURER. 

See  Statute  of  Limitations. 

CRIMINAL  LAW. 

See  Appellate  Court  Practice,  9. 

1.  Affldavit, — Jurat,  Omission  of  Date  in.  —  Effect. — Clerical  Error. — 
Amendment  of  Pleading. — Presumption, — Where,  in  the  jurat  to  an 
affidavit,  made  before  a  police  judge,  the  year  in  which  the  same 
was  subscribed  and  sworn  to  is  given  as  "189— ,"  such  omission 
was  clearly  a  clerical  error,  which  the  judge  might  have  corrected 
any  time  during  the  trial ;  and,  on  appesd,  such  amendment  will 
be  deemed  to  have  been  made.  However,  the  jurat  would  not  be 
invalid  if  no  date  whatever  were  written  in  it,  as  the  officer's  act 
is  sufficiently  authenticated  by  his  certificate  of  the  performance 
of  the  same.  Boss  v.  State,  35 

2.  Sabbath-Breaking, — Statute  Construed, — *  *  Usual  Avocation^ '  Defined. 
— Sufficiency  of  Affldavit,— The  phrase  * 'usual  avocation,"  as  used 
in  the  statute  creating  the  crime  of  Sabbath-breaking,  section 
2000,  R.  S.  1881,  is,  by  the  manifest  intention  of  the  Legislature, 
equivalent  to  the  term  "vocation,"  and  an  affidavit  is  sufficient 
which  follows  the  language  of  the  statute  in  that  respect.  lb. 

3.  Evidence. — Permitting  to  be  Introduced  After  Close  of  Evidence  and 
After  Argument. — In  a  criminal  action  for  Sabbath-breaking,  it 
was  not  error  for  the  court,  after  the  evidence  was  closed  and  the 
argument  made,  to  permit  the  State  to  introduce  evidence  of  the 
fact  that  the  defendant  was  a  person  over  fourteen  years  of  age, 
such  fact  being  but  a  technical  point  of  proof,  opportunity  being 
given  the  defendant  to  introduce  proof  on  such  point.  lb. 

4.  Intoxicating  Liquors, — Selling  Without  License. — Sufficiency  of  In- 
dictment.— An  indictment  for  selling  intoxicating  liquor  without  a 
license,  etc.,  is  sufficient  if  it  follows  the  language  of  the  statute. 

Wood  V.  State,  42 

5.  Evidence, — Intoxicating  Liquor. — General  Course  of  Business. — 
Where  the  evidence,  in  an  action  for  selling  liquors  without  a 
license,  etc.,  tends  to  show  that  such  business  was  continuous,  it  is 
proper  to  show  the  general  course  of  the  business.  lb. 

6.  Evidence. — Statutory  Period  of  Two  Years.  —  In  such  case,  where 
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the  prosecuting  witness  testified  that  he  waa  at  the  fair  held  at 

"this  last  fall/'  and  it  appears  that  it  was  during  this  fair 

that  he  purchased  the  liquor,  such  evidence  tends  to  show  that 
the  offense  was  committed  within  the  statutory  period  of  two 
years.  lb. 

7.  Evidence  Tending  to  Support  Verdict. — Appellate  Court  PracHce.— 
The  appellate  tribunal  will  not  reverse  a  judgment  in  a  criminal 
action  where  there  is  some  evidence  tending  to  support  the  ver- 
dict on  every  material  point.  Jb. 

8.  Profanity. —  When  Sufficiently  Charged.— Where  &n  affidavit  charg- 
ing the  crime  of  profanity,  confessedlv  sufficient  in  every  other 
particular,  avers  that  the  defendant  "did  then  and  there  unlaw- 
fully and  profanely  curse^  swear^  aver  and  imprecate,  by  and  in  the 
name  of  God,"  etc.,  "by  then  and  there  unlawfully  saying  God 
damned,''  such  averments  are  sufficient,  and  do  not  charge  more 
than  one  offense.  Taney  v.  Statej  46 

9.  Intoxication. — Place,  When  Sufficiently  Charged. — An  affidavit  charg- 
ing the  offense  of  unlawful  intoxication  must,  in  addition  to 
alleging  it  to  have  been  in  a  public  place,  allege  the  kind  or  char- 
acter of  such  place,  so  that  tne  court  may  determine  whether  or 
not  it  is  a  public  place  within  the  meaning  of  the  statute. 

Boaenstein  v.  State,  290 

10.  Affidavit. — Jurat. —  Seal. — Arrest  of  Judgment. —  Berersai. — If  an 
affidavit  made  before  a  police  judge  has  no  seal  attached  to  the 
jurat,  such  omission,  even  if  required,  will  not  constitute  a  ground 
for  arrest  of  judgment,  or  reversal,  such  omission,  if  error,  not 
being  prejudicial  to  the  substantial  rights  of  the  defendant.      lb. 

11.  Intoxicating  Liquor. — Selling ,  etc,  to  Minor. — Sufficiency  of  In* 
dictment. — Duplicity. — Surplusage. — An  indictment  which  charges 
that  the  defendant  "did  then  and  there  unlawfully  sell,  barter 
and  give  away  to  one  Richard  Fisher,  at  and  for  the'  price  of  ten 
cents,  certain  intoxicating  liquors,  to  wit,  one  pint  of  beer," 
etc.,  is  not  bad  for  duplicity,  there  being  only  one  offense  charged, 
viz,  that  of  "selling"  the  liquor  at  and  for  the  price  of  ten  cents. 
The  words  "barter  and  give  away"  must  be  treated  as  surplusage, 
for  no  facts  are  alleged  showing  a  barter,  and  the  expression,  "at 
and  for  the  price  of  ten  cents, '"destroys  the  idea  of  a  gift,  refer- 
ence being  made  only^to  a  single  quantity  of  liquor. 

Hatfield  v.  State,  296 

12.  Withdrawal  of  Plea  of  Guilty.— Motion  to  Quash.— Trial  Without 
Issue. —  Verdict. — Conviction. — ^The  defendant  in  a  criminal  action 
may,  with  the  consent  of  the  court,  withdraw  his  plea  of  not  guilty, 
and  move  to  quash  the  indictment,  and  the  withdrawal  of  the  plea 
of  not  guilty  will  not  affect  the  arraignment ;  and  where  leave  to 
withdraw  does  not  appear  of  record,  the  fact  that  the  court  enter- 
tained a  motion  to  quash  was  equivalent  to  consenting  to  a  with- 
drawal of  the  plea.  And,  in  such  case,  if  the  motion  to  quash  be 
overruled,  and  the  defendant  proceed  to  trial  without  pleading 
again,  there  is  no  issue,  and  a  verdict  convicting  the  defendant 
will  be  contrary  to  law.  lb. 

13.  Assault. —  }Vhat  Constitutes. — Pistol. —  If  a  person  standing  on  the 
opposite  side  of  even  a  very  narrow  street  from  another,  points  an 
unloaded  pistol,  or  a  pistol  not  shown  by  the  evidence  to  have 
been  loaded,  at  the  other,  and  threatens  to  use  it  upon  him,  he 
is  not  guilty  of  the  crime  of  assault,  the  element  of  present  abil- 
ity being  absent.  Klein  v.  State,  365 

14.  Township  Trustee. — Creating  Township  Indebtedness  in  Illegal  Man- 
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ner.^Defense.-^To  an  indictment  against  a  township  trustee  for 
the  unlawful  creation  of  a  debt  on  behalf  of  the  tow^nship,  by 
giving  the  written  obligation  of  such  township,  without  having 
first  procured  the  order  of  the  board  of  commissioners,  the  de- 
fendant can  not  interpose  the  defense  that  the  township  is  not 
liable  upon  the  certificate  alone,  and  thus  take  advantage  of  his 
own  wrong,  after  doing  all  in  his  power  to  create  the  indebted- 
ness, by  asserting  that  the  law  will  not  permit  the  township  to 
suffer  from  his  illegal  act.  Duty  v.  State,  595 

16.  Township  Trustee. — Indictment. — Indebtedness. — In  such  case,  the 
indictment  need  not  state  for  what  the  debt  was  created,  or  for 
what  the  obligation  of  the  township  was  given,  such  being  matter 
of  evidence.  Ih, 

16.  Evidence. — Township  Indebtedness, — Nature  of  . — Necessity  for. — In 
such  case,  it  is  competent  to  show  what  the  indebtedness  was  cre- 
ated for,  and  the  necessity  therefor.  lb. 

17.  Evidence. — Certificate  of  Indebtedness. — ^In  such  case,  the  certifi- 
cate of  indebtedness  set  forth  in  the  indictment  was  admissible 
in  evidence  as  tending  to  prove  the  act  charged ;  a  similar  certifi- 
cate for  $300,  shown  to  have  been  executed  by  defendant  on  the 
same  day,  was  also  admissible  as  tending  to  prove  the  indebted- 
ness of  the  township.  lb. 

18.  Indictment,  Sufficiency  of. — County  Fair.  —  Leasing  Grounds  for 
Gambling  Devises. — An  indictment  which  charged,  in  substance, 
that  H.,  while  acting  as  superintendent  of  privileges  and  director 
of  the  Boone  county  fair,  did,  on  August  23,  1893,  unlawfully 
lease,  rent,  and  donate  a  portion  of  the  premises  and  grounds 
used  and  occupied  by  said  fair,  to  J.,  to  be  used  and  occupied  with 
apparatus,  books,  and  other  devices  for  the  purpose  of  recording 
and  registering  bets  and  wagers,  and  selling  pools  upon  the  re- 
sults of  races, — states  a  public  offense,  and  is  sufficient. 

State  V.  Howard,  635 

19.  Indictment  Subsequent  to  Information. — Costs. — Merger. — Where, 
subsequent  to  arrest  and  bail  under  an  information,  the  grand 
jury  takes  cognizance  and  returns  an  indictment  for  the  same 
transaction,  and  judgment  is  rendered  upon  the  indictment,  the 
defendant  is  not  liable  for  the  costs  made  under  the  information, 
as  the  proceeding  by  information  does  not  merge  into  the  in- 
dictment so  as  to  carry  the  costs  of  the  former  into  the  latter. 

Jones  V.  State,  636 

20.  Forcible  Entry. — Failure  of  Evidence. — Where  the  evidence  is  not 
conflicting,  in  a  prosecution  for  forcible  entry,  and  shows  that 
the  taking  of  possession  by  the  defendant  was  peaceable  and  with 
the  apparent  consent  of  all  the  parties  interested,  there  can  be 
no  conviction.  Brazee  v.  State,  618 

CROSS-COMPLAINT. 
See  Pleading,  8. 

DAMAGES. 

See  Conveyance  ;  Decedents'  Estates,  3 ;  Evidence,  2,  27, 28 ;  False 
Imprisonment;  Municipal  Corporation,  1,  4;  Pleading,  20,  22; 
Railroad,  2,  12,  14. 

For  Medical  Attendance. — When  Need  not  be  Specially  Pleaded. — Hail- 
road. — Where  one  has  been  seriously  and  dangerously  injured,  e. 
gr.,  his  hips  crushed  and  ribs  broken,  medical  attendance  is  a 
natural,  direct,  usual,  and  reasonably  necessary  result,  one  which 
it  is  expected  will  be  incurred,  and,  in  such  case,  damages  for 
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medical  attendance  may  be  proved,  whether  specially  pleaded 
or  not.  Evansville,  etc.,  B,  E.  Co,  v.  Holcomb,  198 

DATE. 
See  Criminal  Law,  1. 

DECEDENTS'  ESTATES. 
See  Evidence,  26 ;  Partition  ;  Witness,  2. 

1.  Claim,  Sufficiency  of, —  Theory  of. — Principal  and  Surety. — A  claim 
ag;ain8t  a  decedent's  estate  in  the  following  form:  Estate  of  A., 
deceased,  to  B.,  Dr.  *^To  amoant  paid  on  judgment  against  said 
decedent,  upon  which  said  B.  was  surety,  including  principal 
and  interest  from  date  of  judgment,  May  25, 1878,  to  April  12, 1892 
(paid  July  9,  1880)  ,$1,314.12,"  with  proper  affidavit  attached,  is 
sufficient  to  withstand  c  demurrer,  the  remedy  sought  being  on 
the  implied  promise  growing  out  of  the  payment  of  the  judgment 
by  the  surety.  Hopewell,  Admr.y  v.  Kerr,  11 

2.  Claim. — Theory .— Subrogation. — Principal  and  Surety. — Where  a 
claim  against  a  decedent's  estate,  by  a  surety,  for  money  paid  on  a 
judgment  on  account  of  his  suretyship,  is  not  sufficient  to  consti- 
tute a  claim  for  subrogation,  yet  it  may  state  facts  sufficient  to 
constitute  a  good  cause  of  action  for  the  recovery  of  money  so 
paid,  and,  as  such,  be  subject  to  the  plea  of  the  six  years'  statute 
of  limitations.  lb. 

3.  Liability  of  the  Estate  for  the  Torts,  or  Breaches  of  Contract,  of  the 
Administrator,  etc. —  Damages.  —  Representations. —  Warranties. — 
The  estate  of  a  deceased  person  is  not  liable  for  any  damages, 
whether  by  way  of  tort  or  contract,  sustained  by  a  purchaser  of 
the  trust  property,  growing  out  of  alleged  representations,  war- 
ranties or  statements  of  the  administrator,  or  other  personal  rep- 
resentative of  the  decedent.  Huffman,  Admx.,  v,  Hendry,  324 

4.  Mutual  Mistake. — Equitable  Belief. — Betum  or  Offer  to  Betum. — 
In  such  case,  if  the  parties  acting  in  good  faith  mako  a  mutual 
mistake,  either  of  fact  or  law,  as  a  result  of  which  an  estate  under 
the  control  of  the  court  is  benefited,  if  it  may  be  conceded  that 
the  court  having  jurisdiction  of  the  trust  may,  in  a  proper  caso, 
in  the  exercise  of  a  sound  discretion,  grant  the  injured  party 
equitable  relief,  such  party  must  restore,  or  offer  to  restore,  to 
the  estate  what  he  had  received,  or  show  good  reason  for  his  fail- 
ure to  do  so.  lb. 

5.  Action  Against. — Matter  of  Defense. — Instruction  to  Jury. — Issues. 
— Where  the  only  objection  to  an  instruction  given  in  an  action 
against  a  decedent's  estate  was  that  the  instruction  limited  the 
issues  to  those  formed  by  the  written  pleadings,  there  was  no 
error  in  giving  the  instruction,  even  if  the  objection  is  well 
founded,  if  the  evidence  shows  that,  on  the  trial,  no  attempt  was 
made  to  establish  some  defense  other  than  those  arising  from 
the  written  pleadings.  Kettry,  Admr.,  v.  Thumma,  498 

6.  Claim  for  Services. — The  Family  Belation. — Contract. — Quantum 
Meruit. — In  an  action  on  a  claim  against  a  decedent's  estate,  for 
services  rendered  the  decedent,  the  court  instructed  the  jury 
that  "If  vou  find,  from  the  evidence,  that  there  were  services 
rendered  "by  the  plaintiff  to  the  decedent ;  and  that  there  was 
an  agreement  or  understanding  between  plaintiff  and  decedent 
that  such  services  were  to  be  compensated  by  the  conveyance  of 
property  by  the  decedent  to  plaintiff,  or  otherwise,  such  agree- 
ment or  understanding  overthrows  the  presumption  that  services 
rendered  under  it  were  performed  gratuitously,  that  otherwise 
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might  arise  by  reason  of  the  fact  that  plaintiff  and  decedent  were 
brothers,  or  lived  together  as  one  family,  and  your  verdict  should 
be  for  the  plaintiff."  The  only  objection  made  to  the  instruc- 
tion was  that  if  the  facts  proved  show  siich  an  agreement,  the 
claimant's  remedy  was  by  suit  on  breach  of  such  contract,  and 
not  on  a  quantum  nveruit. 
jHe/d,  that  such  objection  is  not  well  taken,  for  the  recuson  that  where 
such  a  contract  is  not  enforceable,  an  action  will  lie  on  an  im- 
plied promise,  a  quantum  meruit  or  quantum  valehat,  lb. 

7.  Beinoval  of  Administrator, — Change  of  Venue. — Where  an  applica- 
tion is  made  to  remove  an  administrator,  the  party  making  the  ap- 
plication is  not  entitled  to  a  change  of  venue  from  the  judge. 

McClelland,  Admr.,  v.  Bristow,  Admr,,  543 

8.  Administrator. — Unlawful  Claim  for  Expenses  of  Appeal  and  Inter- 
est.— An  administrator  is  not  entitled  to  interest  on  his  claim  for 
services,  nor  to  expenses  of  appeal,  during  the  pendency  of  the 
action  and  appeal,  where  the  case  is  one  to  remove  the  adminis- 
trator and  compel  an  accounting.  lb. 

9.  Claim. — Promissory  Note, — Execution. — Burden  of  Proof. — Where 
a  promissory  note  is  filed  as  a  claim  against  a  decedent's  estate 
and  is  transferred  to  the  issue  docket,  the  general  denial  inter- 

gosed  by  the  law  negatives  the  execution  of  the  note,  and  the 
urden  of  establishing  its  execution  rests  upon  the  claimant. 

Kennedy  v.  Graham^  Admr.^  624 

DECISION. 
See  Appeal,  2.  , 

DECLARATIONS. 
See  Evidence,  26,  37. 

DEED. 
See  Conveyance  ;  Pleading,  19. 

DEFAULT. 
See  Contract,  3 ;  Pleading,  23. 

DEFENSE. 
See  Appeal  Bond,  2;  Criminal  Law,  14;  Decedents'  Estates,  5; 
Pleading,  6, 16 ;  Principal  and  Surety  ;  Railroad,  12, 15 ;  Sale. 
Matter  of. — Receipt. — Negotiable  Instrument. — Assignment. — Where  the 
uncontradicted  evidence  shows  the  obligation  sued  on  by  the  as- 
signee to  have  been  the  property  of  the  assignor  from  July  14, 
1874,  the  next  day  after  its  execution,  until  it  was  transferred  to 
the  assignee,  a  receipt  given  to  the  defendant^  the  payee,  by  the 
payor  thereof,  on  June  4, 1883,  is  no  defense  to  the  action ;  neither 
IB  a  settlement  made  after  the  assignment  of  the  obligation. 

McWhorter  v.  Norris,  490 
DEMAND. 
See  Contract,  3. 
DEMURRER. 
See  Appellate  Court  Practice,  5;  Harmless  Error,  1. 
1.   Sufficiency  of. — Overruling  of. — Ambiguity. — Where  a  demurrer  is 
of  the  following  tenor:     "The  defendant  herein  demurs  gener- 
ally to  the  plaintiff's  complaint,  and  to  each  paragraph  thereof 
separately,  and  for  cause  of  demurrer  says  that  the  same  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  against  this 
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defendant/'  each  demurrer  is  ambigaoos,  and  there  was  no  er- 
ror committed  in  overruling  the  same. 

Merrill  v.  Pepperdine,  416 

2.    Construction  of. — Statute   Construed, —  Pleading. — ^The  provisions 

of  section  379,  K.  S.  1894,  relating  to  the  construction  of  pleadings, 

do  not  apply  to  demurrers.  lb. 

DEMURRER  TO  EVIDENCE. 
When  Should  Be  Overruled. — A  demurrer  to  evidence  should  be  over- 
ruled if   the  evidence,  however  slight,  against  the  demorring 
party,  and  all  such  reasonable  inferences  as  may  be  drawn  there- 
from, are  sufficient  to  make  a  case  in  favor  of  the  opposing  party. 

Shearer  v.  B.  S.  Peale  &  Co.,  282 

DEPOSITION. 
See  Bill  of  Exceptions,  1, 

1.  Unauthorized  Officer.  — Void  if  Taken  by.— A  "county  clerk"  or 
"clerk  of  a  county"  in  another  State  is  not  an  officer  authorized 
to  take  depositions  to  be  used  in  this  State,  and  a  deposition 
taken  before  such  officer,  unless  it  appears  that  he  is  ez  officio 
clerk  of  some  court  of  record,  is  void  and  can  not  be  used  in  evi- 
dence in  the  trial  of  a  cause  in  any  court  of  this  State. 

Bolds  V.  Woods,  657 

2.  Admission  of  Improper  Evidence. — Presumption. —  The  fact  that 
other  witnesses  testify  to  the  same  facts  testified  to  in  a  void  dep- 
osition does  not  render  the  reading  of  the  latter  in  evidence  harm- 
less, for  where  material  evidence  is  improperly  admitted  the  pre- 
sumption is  that  it  influenced  the  result,  unless  the  contrary  is 
made  to  appear.  lb. 

DESCRIPTION. 
See  Lien,  1. 

DISCRETION. 
See  Costs;  Evidence,  20;  Interbogatobies  to  Juby,  1;  Witness,  1. 

DISMISSAL. 
See  Appeal,  2 ;  Appellate  Court  Practice,  4,  8. 

DRAINAGE. 
Contract. — Bepair  of  Public  Ditch. — Bight  to  Enforce  Collection  of  Costs 
of  Bepair s.  —  Subsequent  Statute. —  Constitutional  Law. — Act  of 
1 889,  Act  of  1 891 . — Where  a  township  trustee  entered  into  a  con- 
tract for  the  repair  of  a  public  ditch,  according  to  the  law  of  1889, 
and  before  the  repairs,  under  the  contract,  were  completed,  the 
law  of  1889  was  amended  by  the  act  of  February  26,  1891,  the 
right  to  enforce  the  collection  of  the  costs  of  repairs  against  the 
land  owners  under  the  law  of  1889  still  existed  Dv  virtue  of  sec- 
tion 248,  R.  S.  1881,  and  also  by  the  constitutional  provision  for- 
bidding the  passage  of  any  law  impairing  the  obligation  of  con- 
tracts.   .  Craioford,  Trustee,  etc.,  v.  Hedrick,  356 

DUPLICITY. 

See  Criminal  Law,  11. 

EASEMENT. 

See  Pleading,  22. 

EQUITY. 

See  Decedents'  Estates,  4. 
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ESTOPPEL. 
See  Instbuctions  to  Jury,  4. 
EVIDENCE. 
See  Appellate  Court  Practice,  3,  6,  7,  11, 12, 13 ;   Bill  op  Excep- 
tions, 2,  3;   Criminal  Law,  3,  6,  6,  7,  17,  21;    Deposition,  2; 
Guaranty  ;  Harmless  Error,  2 ;  Instructions  to  Jury,  7 ;  Judg- 
ment, 2 ;   Practice,  2 ;  Verdict,  1,  3,  6. 

1.  Exclusion  of.  How  Made  Available  on  Appeal. — Practice. — To  make 
the  exclasion  of  testimony  available  on  appesii,  a  pertinent  ques- 
tion must  have  been  asked  of  tlie  witness  on  the  stand,  and  if 
objection  is  made,  a  statement  must  be  made  to  the  court  of  what 
the  witness  will  testify  to  in  answer  to  the  question,  and  if  the 
court  sustain  the  objection,  an  exception  must  be  reserved. 

Taylor  J  by  Next  Friend  v.  McGrath,  30 

2.  Exhibiting  Article  to  Jury. — Damages. — In  an  action  to  recover 
damages  received  by  a  bicycle,  a  witness  having  testified  that 
all  bicycles  are  made  on  practicalljr  the  same  principle,  it  was  not 
error  to  allow  such  witness  to  exhibit  his  bicycle  to  tho  jury  in 
connection  with  his  testimony.  lb. 

3.  Bebuttal  Testimony. —  What  May  be  Proven. — In  such  case,  the 
plaintiff  having^  introduced  evidence,  in  making  out  his  case,  as 
to  the  manner  in  which  the  accident  occurred,  it  was  within  the 
discretion  of  the  court  whether  he  should  be  allowed,  in  rebut- 
tal, to  prove  more  specifically  the  condition  of  the  bicycle  after 
the  collision.  lb. 

4.  Motion  to  Strike  Out. — Where  no  objection  has  been  made  to  a 
question  or  answer,  a  motion  to  strike  out  ordinarily  comes  too 
late.  lb. 

5.  Motion  to  Strike  Out. — Where  part  of  the  testimony  included  in 
a  motion  to  strike  out  is  admissible,  the  motion  should  be  over- 
ruled, lb. 

6.  Personal  Knowledge  of  Witness. — Presumption. — Where  a  party 
testifies  to  a  fact,  the  presumption  is  that  he  testifies  from  per- 
sonal knowledge;  and,  if  the  adverse  party  thinks  otherwise,  he 
is  entitled  to  interrogate  such  witness  on  cross-examination,  and 
if  it  should  then  appear  that  the  witness  testified  without  any 
knowledge  upon  the  subject,  the  testimony  should  be  rejected  or 
stricken  out.  Boss  v.  State,  35 

7.  Expert  and  Opinion  Testimony. — When  Properly  Excluded. — Where 
all  the  facts  of  a  case  are  susceptible  of  being  placed  before  the 
jury,  and  the  jury  are  as  capable  of  drawing  inferences  therefrom  as 
are  expert  witnesses,  it  is  not  error  to  exclude  opinion  or  expert 
testimony.  Louisville,  etc.,  B.  B.  Co.y.  Berry y  63 

8.  Action  by  Parent  for  Death  of  Child. — Declarations  of  Child. — Ad- 
missions.— Contributory  Negligence. — In  an  action  by  the  father 
for  damages  for  the  death  of  his  child,  declarations  of  the  deced- 
ent can  not  be  considered  as  admissions  binding  on  the  plain- 
tiff, in  the  sense  of  admitting  away  plaintiff's  right;  but  such 
declarations  may  be  considered,  however,  on  the  question  of  con- 
tributory negligence.  lb. 

9.  Conflicting  Eridpnre. — Appellate  Court  Practice. — ^Where  the  evi- 
dence is  conflicting  on  a  vital  point,  the  appellate  tribunal  will 
not  disturb  the  finding  and  judgment.  Ih. 

10.  Motion  to  Strike  Out^  Mlipn  Too  General. — A  motion  to  strike  out 
evidence  **for  the  reason  that  it  is  incompetent,"  is  too  general 
to  raise  any  question.  Diether  v.  Ferguson  Lumber  Co.,  173 
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11.  Price-List. —  When  Admissible. — Action  for  Value  of  Chads, — In  an 
action  to  recover  the  value  of  a  car  load  of  lumber,  in  which  it 
was  contended  that  the  plaintiff  sold  the  lumber  to  defendants 
according  to  the  terms  set  forth  in  plaintiff's  price-list  of  the  ma- 
terial, and  there  was  evidence  tending  to  show  that  defendants 
had  received  such  price-list  before  they  ordered  the  lumber,  the 
price-list  is  admissible  in  evidence  as  tending  to  show  the  terms 
of  the  contract,  there  being  nothing  in  the  order  in  regard  to  the 
price  of  the  lumber.  lb. 

12.  Letter.— Answer  to, — Where  a  letter  has  been  introduced  and  read 
in  evidence,  a  letter  in  answer  thereto  is  also  admissible.         lb. 

13.  Irrelevant  to  Issue, — Tort. — Negligence. — In  an  action  on  tort,  it 
is  not  error  to  exclude  testimony  of  negligence  of  the  defendant 
which  has  no  relation  to  the  cause  of  the  injury. 

Kentucky y  etc.,  Bridge  Co.  v.  McKinncify  213 

14.  Objections  tOy  How  Made. — Appellate  Court  Practice. — ^Particular 
objections  to  the  admission  of  evidence  must  be  made  with  rea- 
sonable certainty,  otherwise  no  question  as  to  its  admissibility 
will  be  presented  on  appeal.  Voss  v.  SUUe,  ex  rel.,  2V4 

15.  Parol  Testimony,  Hoxc  Brought  into  Record. — The  only  way  in  which 
parol  testimony  can  be  brought  into  the  record  is  to  have  the 
same  incorporated  in,  and  made  a  part  of,  the  bill  of  exceptions; 
and  where  a  bill  recites  that  a  witness  testified  to  specific  articles 
damaged  by  fire  which  are  the  same  as  set  out,  in  manner  and 
form,  in  the  list  incorporated  in  the  complaint,  th )  articles  rot 
being  set  out  in  the  biU  or  othenvdse  referred  to,  such  reference 
does  not  make  the  testimony  referred  to  a  part, of  the  bill,  and 
consequently  the  bill  does  not  contain  all  the  evidence  given  in 
the  cause.  American  Fire  Ins.  Co.^  etc.,  v.  JSisk,  305 

16.  Not  all  in  Becord. — Qtiestionsy  When   Considered  and  When  Not.—  \ 
Where  all  the  evidence  does  not  appear  to  be  in  the  record,  ques-  | 
tions  in  relation  to  the  evidence  or  instructions  can  not  bo  con- 
sidered, unless  it  appears  that  the  omitted  evidence  is  not  neces-  I 
sary  to  fairly  present  the  questions  sought  to  be  raised.             lb.  | 

17.  Promissory  Note. — Assignment. — Knowledge  of  by  Payer. — In  an  ac-  i 
tion  on  a  promissory  note,  one  of  the  payers  of  the  note  was  per- 
mitted to  testify  that  he  first  learned  in  1892,  that  the  nofp  in  | 
suit,  and  other  notes  given  for  the  machine,  had  been  transferrv'd. 

Such  testimony  could  not  have  injured  the  plaintiff,  in  view  of  the 
fact  that  evidence  had  already  been  introduced,  without  objection 
so  far  as  disclosed  in  appellant's  brief,  that  such  notes  had  been 
assigned  by  appellant  (plaintiff  below)  to  a  bank  before  maturity, 
and  had  been  transferred  back  before  maturity. 

Ohio  Thresher,  etc.l  Co.  v.  Hensel,  328 

18.  Secondary  Evidence. —  Wlien  Admissible. — Parol  Testimony  as  to 
Contents  of  Telegram. — The  defendant,  in  an  action,  testified  that 
he  had  received  a  telegram  from  the  plaintiff,  germane  to  the  is- 
sue ;  that  he  had  given  the  telegram  to  B. ;  that  he  had  searched 
for  it  through  his  (defendant's)  papers  and  desk  and  safe,  and 
went  to  the  telegraph  office  to  get  a  copy ;  that  bethought  he  had 
not  destroyed  the  telegram ;  and,  on  cross-examination,  that  he 
did  not  know  that  he  gave  the  telegram  to  B.  On  such  prelimi- 
nary' proof,  defendant  was  permitted  to  testify  as  to  the  contents 
of  the  telegram. 

Held,  that  such  proof  shows  neither  a  loss  nor  destruction  of  the  tele- 
gram, nor  that  reasonable  search  had  been  made  for  the  saine, 
and  that  the  secondary  evidence  was  not  admissible. 

*^ewton  V.  Donnelly,  359 
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19.  Parol  Evidence  of  Contents  of  Letter  in  Possession  of  Opposite 
I'artfj.—  When  Admissible. — Before  secondary,  or  parol,  evidence 
can  be  given  as  to  the  contents  of  a  letter  alleged  to  be  in  the 
possession  of  the  opposite  party,  it  must  be  shown  that  notice  was 
duly  served  upon  the  opposite  party  to  produce  the  same,  and  his 
failure  to  do  so,  or  that  the  letter  has  been  lost  or  destroyed.    lb, 

20.  Appeal  Becords. — Admissibility. — Judiciul  Discretion, — Beversal. — 
The  question  of  introducing  in  evidence  the  record,  on  appeal,  of 
a  former  proceeding,  when  it  can  not  be  readily  separated  so  as  to 
use  only  such  portion  as  is  strictly  material,  is  largely  a  matter  of 
judicial  discretion  resting  in  the  trial  court,  and  will  not  become 
a  ground  of  reversal,  unless  injury  is  shown.  Pierce  v.  Banta,  376 

21.  Malpractice. — Intoxication. — Bes  Gestce. — In  an  action  for  malprac- 
tice, evidence  as  to  whether  the  defendant  was  intoxicated  when 
he  performed  the  services  complained  of  is  admissible  as  part 
of  the  res  gestce.  Merrill  v.  Pepperdine,  41 6 

22.  City  Council  Proceedings.  —  Setcer  Assessment. — Appearance. — 
Waiver, — In  an  action  to  enforce  a  sewer  assessment  lien,  it  was 
not  error  to  admit  in  evidence,  over  defendant's  objection,  be- 
cause of  certain  descriptions  therein  and  misnomer  of  defend- 
ant, the  transcript  of  the  proceedings  of  the  city  council  upon 
which  the  allegea  lien  was  predicated,  where  it  appears  that  dur- 
ing the  proceedings  before  the  council,  which  resulted  in  the  as- 
sessment of  benefits,  for  which  the  lien  is  sought  to  be  enforced, 
and  before  the  same  was  finally  settled  and  confirmed  upon  the 
report  of  the  civil  engineer,  the  defendant,  by  its  attorneys,  made 
a  full  appearance  to  the  proceedings  and  filed  a  remonstrance,  no 
objection  then  being  offered  to  the  description  and  alleged  mis- 
noQier;  such  facts  constituting  a  waiver  of  the  objection,  even  if 
it  ever  had  any  merits.  Lake  Erie,  etc.,  B.  B.  Co.  v.  Botcker,  428 

23.  Abbreviations  Explainable  by  Parol  Evidence. — If  abbreviations  are 
used  in  making  a  ditch  assessment,  they  may  be  explained  by 
parol  evidence,  the  explanations  not  being  inconsistent  with  the 
w ritten  terms .  lb. 

24.  Opinion  Evidence. —  Value  of  Property. — Admissibility. — It  is  not  re- 
quired, ordinarily,  that  a  witness  shall  be  an  expert  to  entitle  his 
opinion  to  go  to  the  jury  upon  a  question  of  the  value  of  prop- 
erty. If  it  D.e  made  to  appear  that  the  witness  is  acquainted  with 
the  value  of  the  property  in  the  vicinity,  his  opinion  is  com- 
petent ;  but  its  weight  must  depend  upon  the  knowledge  which 
the  witness  is  shown  to  possess.  Nor  is  it  necessary,  to  make  the 
opinion  complete,  that  the  witness  should  be  acquainted  with,  or 
have  personal  knowledge  of,  the  particular  thing  the  value  of 
which  he  testifies  to.       Terre  Haute,  etc.,  B.  B.  Co.  v.  Jarvis,  438 

25.  Ground  of  Objection  Must  be  Adhered  to  on  Appeal. — Where  the  only 
objection  to  evidence,  on  rebuttal,  was  that  the  testimony  was  a 

gart  of  the  plaintiff's  original  case,  the  defendant  can  not  avail 
imself,  on  appeal,  of  the  objection  that  it  contradicted  an  admis- 
sion made  by  the  plaintiff,  either  in  his  testimony  or  in  his  plead- 
ings. Indiana  Farmers,  etc.,  Ins.  Co.  v.  Byrkett,  443 

26.  DecedenVs  Estate. — Declarations  of  Decedent. — The  Family  Belation. 
— Services. — It  is  not  error  to  allow  proof  of  the  declarations  of 
a  decedent  to  the  effect  that  he  intended  to  leave  or  give  all  of  his 
property  to  his  brother,  the  claimant,  for  caring  for  him,  as  such 
declarations  tended  to  rebut  the  presumption  that  the  services 
were  rendered  gratuitously,  the  family  relation  having  existed 
between  them.  Kettry,  Admr.,  v.  Thumma,  498 

27.  Damages, — Injury  to  Orchard  by  Fire. — In  an  action  for  damages 
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to  an  orchard  by  fire,  it  is  competent  to  prove  what  part  of  the 
orchard,  if  any,  bore  fruit  since  the  fire. 

CMcagOf  etc.,  B.  B.  Co.  v.  Kem,  oOo 

28.  Damages. — Opinion,  Beasons  for. — In  an  action  for  damage  to 
land,  a  witness,  in  addition  to  giving  his  opinion  as  to  the  depre- 
ciation in  value  of  the  same,  may  state  his  reasons  for  such  opin- 
ion, lb. 

29.  Besults  of  Tests  or  Experiments. — Personal  Injury, — Where  evi- 
dence is  offered  to  prove  the  results  of  a  test  or  experiment  as 
to  the  cause  of  an  injury,  it  is  not  error  to  exclude  such  testi- 
mony if  there  has  been  a  failure  to  show,  or  offer  to  show,  that 
the  test  or  experiment  was  made  under  substantially  the  same 
conditions  as  existed  at  the  time  the  injury  occurred. 

Chicago,  etc.,  B.  B.  Co.  v.  Champion,  510 

30.  Incompetent  Testimony. — Motion  to  Strike  Out. — If  testimony  is 
partly  competent  and  partly  incompetent,  before  any  question 
can  be  saved  thereto,  a  motion  must  oe  made  to  strike  out  the  in- 
competent testimony,  and  that  part  only.  lb. 

31.  Motion  to  Strike  Out,  When  Too  Late.— Where  evidence  is  admit- 
ted without  objection,  a  subsequent  motion  to  strike  out  comes 
too  late.  lb. 

32.  Objection  to.—Speciflc.—Oh}ection  to  the  admissibility  of  evidence 
should  be  specific.  lb, 

83.  Objection  to.  When  too  Broad. — If  the  objection  to  the  admission 
of  evidence  is  so  broad  as  to  include  competent  evidence,  it  is  not 
error  to  overrule  the  objection.  Mock  v.  City  of  Munde,  536 

34.  Documents, —  Admissibility, — Appellate  Court  Practice. — Question, 
How  Presented. — Before  the  appellate  tribunal  can  pass  upon  the 
admissibility  of  documentarv  evidence,  such  evidence  must  be 
brought  before  such  tribunal ;  nor  can  the  statement  of  counsel, 
made  to  the  court  at  the  time  of  offering  the  evidence,  supply  the 
lack  of  the  papers  themselves.  Bensch  v.  Famsvoorth',  547 

35.  Where  the  evidence  is  not  in  the  record,  and  there  is  nothing 
to  show  whether  or  not  the  instructions  are  applicable  or  rele- 
vant to  the  evidence,  the  case  will  not  be  reversed  on  the  in- 
structions, if,  under  any  supposable  case,  the  instructions  might 
have  been  proper.  State  v.  Dillon,  554 

36.  Personal  Injury . — Character  and  Extent  of  Injury. —  Within  Issues. 
— In  an  action  for  personal  injuries,  wherein  it  is  alleged  that 
plaintiff  was  greatly  injured  in  his  limbs  and  abdomen,  as  well  as 
shocking  his  nervous  system,  etc.,  it  was  not  error  to  permit  plain- 
tiff to  testify  in  his  own  behalf,  that  since  his  injury  he  had  a 
weakness  in  his  back,  and  a  pain  in  his  back  similar  to  pains  suf- 
fered by  him  for  several  years  prior  to  the  injury,  which  pains, 
since  the  injury,  were  much  aggravated  in  character  and  extent, 
requiring  the  almost  constant  use  of  porous  plasters. 

City  of  Fort  Wayne  v.  Duryee,  620 

37.  Declarations. —  Bes  Gestoe. — All  statements  made  by  a  vendor 
during  the  course  of  negotiations  for  the  sale  of  land  and  as  a 
part  of  the  conversation  in  which  the  false  representations  sued 
on  were  made,  constitute  a  part  of  the  res  gestce  and  are  admis- 
sible as  original  evidence.  Bolds  v.  Woods,  657 

EXECUTION. 

See  Decedents'  Estates,  9. 

EXECUTOR. 

1.  Attorney's  Fees. — Allowance  for. — The  court  may  allow  reasonable 
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attorney's  fees  to  an  executor  where  he  employs  counsel  in  the 
management  of  the  estate ;  and  such  allowance  may  also  be  made 
after  the  will  has  been  set  aside.  Boll,  Exr,,  v.  Mason,  651 

2.  Contest  of  Will, — Executor  as  Beneficiary, — Apportionment  of  Coun- 
sel Fees. — ^Where  an  executor  is  also  a  beneficiary  under  the  will, 
and  he  employs  counsel  to  uphold  the  will  against  a  contest,  it  is 
proper  for  the  court  to  apportion  the  counsel  fees  as  between 
executor  individually  and  officially.  lb. 

3.  Appearance  by  Eocecutor^s  Counsel  for  Other  Beneficiaries, — Implied 
Promise  to  Pay  Fees, — Where  counsel  employed  by  an  executor 
to  sustain  a  will  against  a  contest  appear  also  for  beneficiaries, 
and  render  service  for  them  at  their  request,  they  may  recover 
therefor  as  upon  an  implied  promise.  lb, 

EXHIBIT. 
See  Ck>NVBB8iON,  1 ;  Pleading,  1^;  Becobd,  1. 

EXPERIMENTS. 
See  Evidence,  29. 

EXPERT  TESTIMONY. 
See  Evidence,  7. 

FAILURE  OF  PROOF. 
See  Conversion,  2. 

FALSE  IMPRISONMENT. 

Damages, —  Becovery,—  Presumption, —  Inference,— Province  of  Jury. — 
Mittimus,— Justice  of  the  Peace. — Appellate  Court  Practice. — In  an 
action  for  damages,  on  the  bond  of  a  justice  of  the  peace,  for  il- 
legal imprisonment  on  a  mittimus  issued  by  the  justice,  it  appears 
that  the  mittimus  bears  date  of  August  21,  1889.  The  trial  was  be- 
gun on  the  same  day,  but  the  signature  to  the  docket  entry  bears 
date  of  August  22, 1889,  the  trial  and  judgment  all  appearing  to  be 
in  one  and  the  same  entry.  The  oral  testimony  does  not  disclose 
when  the  judgment  was  entered  and  signed.  The  jury,  in  answer 
to  interrogatories,  found  that  the  judgment  had  been  rendered 
at  the  time  the  mittimus  was  issued. 

Held,  that  on  such  state  of  the  record  and  with  the  conflicting  pre- 
sumptions arising  thereon,  the  jury  were  warranted  in  drawing 
the  inference  that  the  judgment  was  rendered  before  the  mitti- 
mus was  issued,  and  that,  therefore,  the  appellate  tribunal  will  not 
weigh  the  evidence  or  draw  a  contrary  inference. 

Van  Vleck  v.  Thomas,  83 

FALSE  REPRESENTATIONS. 
See  Pleading,  18,  21 ;  Real  Estate,  1, 

FELLOW-SERVANT. 
See  Co-employe. 

FENCE. 
See  Railroad,  6. 

FORCIBLE  ENTRY. 
See  Criminal  Law,  21. 

FORGERY. 
See  Pleading,  1. 


720  INDEX. 

FORMER  ADJUDICATION. 
Answer  J  Sufficiency  of. — Dismissal  of  Action, — An  answer  of  former 
adjudication,  alleging  that  the  dismissal  of  the  ease  was  not  a 
voluntary  one,  but  was  brought  about  by  an  announcement  of  the 
court  tliat  unless  additional  evidence  was  introduced^  there  could 
be  no  recovery,  is  not  a  good  answer.    McWhorter  v.  Norris,  490 

FRAUD. 
See  False  Rbpbesentatioxs  ;  Pleading,  21. 
GAMBLING. 
See  Criminal  Law,  18. 
GUARANTOR. 
See  Contract,  3. 
GUARANTY. 
Acceptance  and  Action  Upon,  —  Evidence. — Inference, — ^Where  the  guar- 
antee fails  to  express  his  acceptance  of  the  ^aranty,  and  further 
and  other  security  by  way  of  indorsement  is  demanded,  and  the 
guarantee  stated  that  the  shipment  was  made  in  reliance  upon 
an  agreement  for  indorsees  on  the  notes  to  be  given  in  payment, 
the  inference  may  fairly  be  drawn  that  the  guarantee  never  did 
accept  and  act  upon  the  guaranty. 

Currie  FerUlizer  Co,  v.  Byfleld,  180 
HARMLESS  ERROR. 

1.  Answer,  Overruling  Demurrer  to. — Finding. — Beply,  Sustaining  De- 
murrer to, — Where  a  paragraph  of  answer  is  pleaded  by  way  of 
estoppel  in  pais,  to  which  a  demurrer  is  overruled,  and  a  finding 
is  made  in  favor  of  the  plaintiff  and  a^nst  the  truth  of  such  an- 
swer, the  overruling  of  such  demurrer,  if  error,  was  rendered  harm- 
less by  the  finding ;  and  the  sustaining  of  a  demurrer  to  a  para- 
graph of  reply  to  such  answer,  if  error,  was  also  rendered  harm- 
less by  the  finding.  McFadden  v.  Schroedery  49 

2.  Exclusion  of  Evidence. — ^Where  judgment  has  been  rendered  in 
favor  of  a  party,  he  can  not  complain  of  the  exclusion  of  evidence 
offered  by  nim,  the  exclusion,  if  error,  being  harmless.  lb. 

3.  Instnictions  to  Jury — Finding. — In  an  action  for  damages  for  ille- 
gal commitment  to  jail,  instructions  defining  the  rights  of  the 
parties  in  the  event  the  jury  should  find  that  the  mittimus  was 
issued  before  the  judgment  was  rendered,  were  rendered  harm- 
less, if  erroneous,  when  the  jury  found  that  the  judgment  was  ren- 
dered before  the  mittimus  was  issued.      Van  Vleck  v.  Thomasy  83 

HUSBAND  AND  WIFE. 

See  Witness,  2. 

INDICTMENT. 

See  Criminal  Law,  4,  11,  16,  18,  19,  20. 

INFANT. 

See  Master  and  Servant,  3,  5,  7,  8. 

INFERENCE. 

See  Appellate  Court  Practice,  7 ;  False  Imprisonment  ;  Guaranty. 

INSTRUCTIONS  TO  JURY. 
See  Appeal,  1 ;  Assignment  of  Errors,  2 ;   Bridges,  4 ;   Decedents' 

Estates,  5 ;  Harmless  Error,  3 ;  Insurance,  5 ;  Railroad,  5. 
1.  ^here  Becord  Does  not  Shoio  That  All  are  Contained  Therein, — Effect, 
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— ^Where  the  record  does  not  affirmatively  show  that  the  instruc- 
tions therein  set  out  were  all  that  were  given  in  the  cause,  tho 
judgment  will  not  be  reversed  on  account  of  an  instruction  given 
and  complained  of,  unless  it  is  so  radically  wrong  as  to  be  incur- 
able. Town  of  Ladoga  v.  Linny  15 

2.  Contract, — Construction  of, — ^Where  the  court  instructed  the  jury 
that  they  might  adopt  that  construction  of  the  contract  which  the 
parties  had  placed  upon  it  themselves,  such  instruction  was  not 
erroneous.  Merchants^  etc,,  Bank  v.  Froze,  1 61 

3.  Conjunctive  Assignment. — When  Unavailable, — Presumption. — If  an 
assignment  of  error  is  that  the  court  erred  in  giving  to  the  jury 
certain  instructions,  naming  them  conjunctively,  such  assign- 
ment can  avail  nothing  unless  all  of  such  instructions  are  bad ; 
and  where  the  incorrectness  of  any  of  such  instructions  is  not  in- 
sisted upon,  it  will  be  presumed  to  be  correct. 

American  Fire  Ins.  Co.,  etc.,  Y.  Siskf  305 

4.  Warranty. — Estoppel. — Where  an  instruction  in  an  action  on  a 
promissory  note  given  in  payment  of  the  purchase  price  of  a  ma- 
chine assumes  that  the  only  warranty  which  it  is  proper  for  the 
jury  to  consider  is  the  written  one  filed  with  the  pleadings,  and 
charges  the  jury  that  the  defendants  were  estopped  to  claim 
damages  by  way  of  counterclaim,  because  of  the  stipulation  con- 
tained in  the  written  warranty  that  all  liabilitv  upon  the  same 
ceased  with  the  expiration  of  the  year  within  which  the  sale  was 
made,  according  to  stipulation  in  the  written  warranty, — it  was 
not  error  to  refuse  to  give  such  instruction  where  the  defendants 
rely  upon  a  parol  warranty  of  which  there  is  some  evidence. 

Ohio  Thresher,  etc.,  Co,  v.  Hensel,  328 
6.  Promissory  Note. — Assuming  Obligation  of  Payer. — Extent  of  Lia- 
bility.— Notice. — Where  an  instruction  proceeds  upon  the  theory 
that  A.  would  be  liable  on  the  note  in  suit  in  any  event,  inasmncn 
as  he  knew,  or  with  reasonable  care  might  have  known,  before  he 
took  the  place  of  B.  as  payer  of  the  note,  that  the  machine,  for 
which  the  note  was  eiven  in  part  payment  of  the  purchase-price, 
was  defective,  for  which  reason  he  could  not  reap  the  benefits  of 
the  warranty, — it  was  not  error  to  refuse  to  g^ve  such  instruction, 
because  there  was  no  evidence  that  A.  assumed  any  obligations 
beyond  the  scope  of  those  resting  upon  the  original  purchasers. 

lb 

6.  Must  be  Signed  by  the  Party  Asking  the  Same  or  His  Attorney. — A 
refusal  to  give  instructions  at  the  request  of  a  party  is  not  error 
where  the  instructions  asked  and  refused  are  not  signed  by  the 
party  asking  the  same,  or  his  attorney.  Buchart  v.  Ell,  353 

7.  Law  and  Fact,— Admissibility  of  Evidence  and  Competency  of  Wit' 
nesses. — It  is  not  error  to  refuse  an  instruction  which  relates 
only  to  the  admissibility  of  evidence  and  the  competency  of  wit- 
nesses, they  being  questions  of  law  for  the  court,  and  not  for  the 
jury.  Indiana  Farmers^  etc.,  Ins.  Co.y.  Byrkett,  443 

8.  Master  and  Servant. — Bisks  Incident  to  Service. — Presumption. — 
Burden  of  Proof. — ^The  court  refused  to  give  the  following  instruc- 
tion :  '*  Among  the  risks  assumed  by  the  employe  is  that  arising 
out  qf  the  negligence  of  a  coemplove  engaged  in  the  same  service. 
The  railroad  company  is  presumed  to  have  discharged  its  duty  to 
its  employe;  and  when  an  employe  brings  an  action  to  recover 
damages  for  an  injury  received  in  the  service  of  the  company, 
the  burden  is  on  the  emplove  to  overcome  this  presumption.'' 

Vol.  9—46 
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Huch  refusal  was  not  error,  where  the  jury  were  instructed  gen- 
erally that  the  plaintiff  must  prove  the  material  allegations  of  his 
complaint.  Chicago ,  etc.,  B.  B.  Co.  v.  Champion,  510 

9.  Conjunctive  Assignment, — When  Unavailc^le, — Where  the  giving  of 
several  instructions  is  assigned  collectively  as  error,  in  a  motion 
for  a  new  trial,  such  assignment  will  be  unavailable  if  any  of  such 
instructions  is  sufficient.  Mock  v.  City  of  Munde,  536 

INSURANCE. 
See  Pleading,  10,  11. 

1.  Officers  and  Agents,  Power  to  Waive, — Stipulations  and  Conditions 
in  Policy. — Proof  of  Loss, — Where  an  insurance  policy  contains  a 
stipulation  that  no  officer,  agent  or  other  representative  of  this 
companpr  shall  have  power  to  waive  any  provision  or  condition  of 
this  policy,  except  such  as  by  the  terms  of  this  policy  may  be  the 
subject  of  agreement  indorsed  hereon  or  added  hereto,  and  pro- 
viding that,  as  to  those  provisions  and  conditions,  no  officer  shall 
have  the  power  to  waive  such  provisions  or  conditions  unless  such 
waiver  shall  be  written  upon  or  attached  hereto,  and  providing 
that  no  privilege  or  permission  affecting  the  insurance  shall  ex- 
ist or  be  claimed  by  the  insured  unless  so  written  or  attached, 
such  stipulation  can  not  be  invoked  to  defeat  the  effect  of  a  waiver 
of  the  proofs  of  loss,  when  alleged  in  the  complaint  in  an  action 
on  the  policy.  American  Fire  Ins,  Co.,  etc.,  v.  Sisk,  305 

2.  Policy  Not  a  Valued  One. — Application^  Statement  in  as  to  Value 
Not  Material, — Where  an  insurance  policy  is  not  a  valued  one,  a 
statement  in  the  application  as  to  the  value  of  the  horse  sought 
to  be  insured  is  not  a  material  representation,  the  liability  of  the 
company  being  only  in  proportion  to  the  value  of  the  horse. 

Indiana  Farmers^  Lite  Stock  Ins,  Co,  v.  Bogeman,  399 

3.  Warranty  and  Bepresentation  DiHinguished, — In  such  case,  the 
statement  as  to  the  value  of  the  horse  must  be  considered  as  a  rep- . 
resentation,  and  not  a  warranty ;  the  material  difference  between 
a  mere  representation  and  a  warranty  being,  that  warranties  can 
not  be  deviated  from,  whether  material  or  immaterial,  while  rep- 
resentations may  be  false,  if  of  an  immaterial  fact,  without  avoid- 
ing the  policy,  or  if  of  a  material  fact,  an  immaterial  deviation 
from  the  representation  will  not  vitiate  the  policy.  lb, 

4.  Constnictioji  of  Policy. —  Wan-aJity. — Where  a  policy  of  insurance 
contains  contradictory  or  inconsistent  provisions,  or  is  so  framed 
as  to  leave  room  for  construction,  the  court  will  not  adopt  that 
construction  which  imposes  upon  the  assured  the  obligation  of  a 
warranty.  Indiana  Fanners\  etc..  Ins,  Co.  v.  Byrkett^  443 

6.  Instructioji  to  Juinf. — Be  presentations. — Becovery. — Where,  in  an 
action  on  an  insurance  policy,  the  court  refused  to  give,  on  be- 
half of  the  defendant,  the  following  instruction:  "If  vou  find, 
from  the  evidenc^e,  that  the  plaintiff  made  a  written  application  to 
the  defendant  for  insurance,  and  if  you  further  find  that  any  ma- 
terial fact  or  circumstance  stated  in  writing  was  not  fairly  repre- 
sented by  the  plaintiff,  and  the  defendant  was  misled  thereby, 
and  thereV)y  induced  to  deliver  to  the  plaintiff  a  policy  of  insur- 
ance, or  if  any  of  the  answers  contained  in  such  application  were 
untrue,  then,  if  such  fact  exist,  your  verdict  should  be  for  .the  de- 
fendant,"— such  instruction  is  too  broad  in  its  terms,  not  being 
limited  to  such  facts  and  circumstances  as  are  pleaded  in  the  an- 
swers. Ih. 

6.  Instruction  to  Jury. — Invading  Province  of  Jury. —  Value  of  Animal. 
— In  such  case,  the  court  instructed  the  jury  that  "If  you  find 
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that  this  insurance  was  issued  to  the  plaintiff  by  this  defendant, 
both  acting  in  good  faith,  and  the  horse  was  not  diseased  at  the 
time  he  was  insured,  your  verdict  should  be  for  the  plaintiff  for 
the  full  amount  of  the  insurance/' 
Decided f  that  such  instruction  was  erroneous,  in  that  it  invaded  the 
province  of  the  jury,  the  evidence  as  to  the  value  of  the  horse  be- 
ing conflicting,  and  the  policy  being  conditioned  that  no  animal 
should  be  insured  for  more  than  one>half  of  its  cash  value.       lb. 

INTENDMENT. 

See  Special  Vebdict,  1. 

INTERROGATORIES  TO  JURY. 

1.  JSefusal  to  Submit. — Beversal, — Discretion. — Before  an  appellant 
can  secure  a  reversal  of  the  judgment  of  the  trial  court  on  the 
ground  that  the  court  erred  in  refusing  to  submit  interrogatories 
to  the  jury,  the  appellant  must  show  that  the  trial  court  abused 
its  discretion.  American  Fire  Ins.  Co,,  etc,  v.  Sisk,  305 

2.  Answers  to. —  When  General  Verdict  Will  Stand. —  Bailroad  Passen- 
ger,—  Contributory  Negligence.  — That  the  general  verdict  is  hot 
overcome  by  the  special  finding  in  answers  to  interrogatories,  see 
opinion.  Kentucky,  etc.,  Bridge  Co,  v.  McKinney,  213 

INTOXICATING  LIQUORS. 

See  Cbihinal  Law,  4,  5,  11. 

INTOXICATION. 

See  Criminal  Law,  9 ;  Res  Gesta. 

ISSUE. 

See  Appellate  Court  Practice,  14 ;  Criminal  Law,  12 ;  Decedents' 

Estates,  5. 

JUDGMENT. 
See  Appeal  Bond,  2 ;  Appellate  Court  Practice,  17 ;  Special  Ver- 
dict, 1 ;  Verdict,  2. 

1.  Motion  for,  Non  Obstante — When  Special  Finding  Overrides  General 

Verdict, — On  a  motion  for  a  judgment  non  obstante,  every  reason- 
able presumption  is  indulged  in  favor  of  the  general  verdict,  and 
the  answers  to  the  interrogatories  will  override  the  general  ver- 
dict only  when  the  antagonism  between  them  is  so  marked  as  to 
be  beyond  the  possibility  of  removal  by  any  evidence  legitimately 
admissible  under  the  issues.       Bittenhause  v.  Knoop,  J^mr,,  126 

2.  Motion  for,  Non  Obstante. — Appellate  Court  Practice. — Evidence, — 
In  passing  on  a  ruling  on  a  motion  for  a  judgment  non  obstante, 
the  appellate  tribunal  can  not  look  to  the  evidence  to  determine 
whether  or  not  it  sustains  the  general  verdict. 

Merchants,  etc.,  Bank  v.  Fraze,  161 
8.  Beversal. —  Verdict  Correct  on  the  Evidence. — Appellate  Court  Prac- 
tice,— Where  the  verdict  is  correct  on  the  evidence,  the  judgment 
will  not  be  reversed  upon  an  erroneous  instruction. 

Hasselman  Printing  Co.v,  Fry,  393 
■  4.  Objection  to.  How  Taken. — Motion  to  Modify. — Assignment  of  Error, 
— Practice. — Where  objection  is  made  to  the  form  of  the  judg- 
ment merely,  such  objection  must  be  made  in  the  trial  court  by  a 
motion  to  modify,  and,  if  overruled,  error  must  be  predicated 
upon  the  ruling,  a  general  objection  to  a  judgment  not  oeing  suf- 
ficient. Lake  Erie,  etc.,  B.  B.  Go,  v.  Bowker,  428 
5.  Bailroad. — Bight  of  Way  and  Depot  Lot,  Foreclosure  of  Sewer  Lien 
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on. — Personal  Judgment. — In  an  action  to  enforce  a  sewer  j 
ment  lien  against  the  right  of  way  and  depot  lot  of  a  railroad 
company,  the  court  may,  in  addition  to  a  decree  foreclosing  the 
lien,  render  a  personal  judgment  against  the  company,  which 
may  be  satisfied  by  levy  and  sale,  upon  execution,  of  any  of  its 
personal  property  subject  thereto,  provided  the  company  does  not 
appear  to  be  insolvent.  lb. 

JUDICIAL  NOTICE. 
See  Railroad,  7 ;  Signature. 
JURAT. 
See  Criminal  Law,  1,  10. 
JURISDICTION. 
See  Justice  of  the  Peace,  1,  2;  Supreme  Court. 
JUSTICE  OF  THE  PEACE. 
See  False  Imprisonment. 

1.  Jurisdiction. — Amount  Demanded  Controls. —  Account. — Where  an 
action  is  instituted  before  a  justice  of  the  peace  to  recover  upon 
an  account,  and  a  bill  of  particulars,  giving  the  items  of  the  ac- 
count, is  filed  with  the  complaint,  and  the  amount  shown  to  be 
due  by  the  bill  of  particulars  exceeds  the  jurisdiction  of  the  just- 
ice, while  the  demand  in  the  complaint  is  within  his  jurisdiction, 
the  amount  demanded  in  the  complaint  controls  and  determines 
the  question  of  jurisdiction.  Elgin  v.  Mathis,  277 

2.  Amendment  of  Complaint  so  as  to  Give  the  Justice  Jurisdiction. — 
Cases  Distinguished. — A  plaintiff  in  an  action  before  a  justice  of  the 
peace  may,  by  leave  of  the  court,  amend  his  complaint  so  as  to 
Dring  the  amount  within  the  justice's  jurisdiction.  Kiphart  r. 
Brennemen,  25  Ind.  152;  Goodwine  v.  Barnett,  2  Ind.  App.  16; 
Caffrey  v.  Dudgeon,  38  Ind.  512,  distinguished. 

Bfusch  y.  Farnsxoorth,  547 

LANDLORD  AND  TENANT. 

See  Conveyance. 
LAND-OWNER. 
See  Railroad,  9. 
LAW  AND  FACT. 
See  Contributory  Negligence,  1 ;  Instructions  to  Jury,  7 ;  Life  In- 
surance, 1 ;  Master  and  Servant,  6;  Railroad,  3,  4,  6;  Streets 
and  Alleys,  2. 

LEGISLATURE. 
See  Statutory  Construction. 
LICENSE. 
See  Physician. 
LIEN. 
See  Judgment,  5 ;  Parties  ;  Pleading,  14. 
1,   Street  Assessment. — Description  of  Property. — Sufficiency  of  Com" 
plaint. — Hailroad. — Where,  in  an  action  to  enforce  a  street  assess- 
ment lien  against  the  right  of  way  of  a  railroad  company,  the 
complaint  only  described  the  property  as  "a  strip  of  ground  134 
feet  long,  abutting  on  North  Main  street,  between  Broadway  and 
North  streets,"  such  description  is  insuflScient  and  renders  the 
complaint  bad,  the  land  not  being  capable  of  being  located  or 
surveyed  from  such  description. 

Lake  Erie,  etc.,  R.  B.  Co.  v.  Walters,  684 
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2,  Action  in  Rem. — In  Personam. — ^The  fact  that  the  property  fore- 
closed againsti  in  such  case,  can  not  be  sold  to  satisfy  the  lien, 
does  not  change  the  character  of  the  action  from  one  in  rem  to  one 
in  personam,  lb. 

LIFE  INSURANCE. 

1 .  Assignment  of  Policy . —  Wagerinp  Contract, — Law  and  Fact, — Where 
a  policy  is  valid  at  its  inception,  it  may  be  assigned  to  one  not 
having  an  interest  in  the  life  of  the  insured,  when  not  used  as  a 
cloak  for  a  wager ;  and  where  the  assignee  paid  $300  for  the  as- 
signment 6f  a  policy  for  $2,000,  and  agreed  to  pay  the  dues  and 
assessments  on  the  polic}r,  in  the  absence  of  proof  of  any  age  or 
expectancy  of  life  of  the  insured,  the  court  can  not  say,  as  a  mat- 
ter of  law,  that  the  sale  or  assignment  was  tainted  witn  the  vice 
of  gambling,  such  question  usually  being  one  of  fact. 

Nye  V.  Ghrand  Lodge,  etc,,  131 

2.  Beneficiary  Fund. — Disposition  of  by  Insured. — Burden  of  Proof. — 
Appointee. — ^Where  the  insured  might  have  bequeathed  the  bene- 
ficiary fund  to  a  person  not  a  member  of  his  family,  dependent 
upon  him,  or  related  to  him  by  blood,  he  may  do  the  same  thing 
by  appointment ;  and  when  the  appointee  has  made  proof  of  the 
death  of  the  insured,  and  produces  the  certificate,  he  has  made  a 
prima  facie  case,  and  the  burden  of  proof  is  upon  those  who  claim 
it  against  him  to  show  the  contrary.  lb* 

MALPRACTICE. 
See  Evidence,  21. 

MASTER  AND  SERVANT. 
See  Instructtions  to  Jury,  8 ;  Pleading,  12 ;  Railroad,  3,  8. 

1.  Bailroad. — Personal  Injury  of  Servant. — Assumption  of  Bisk. — Latent 
Defect. — Equal  Opportunities  to  Know  of.— Degree  of  Care. — If  a 
servant  is  injured  by  reason  of  latent  defects  in  appliances  fur- 
nished him,  the  master  and  servant  are  not  upon  an  e(^uality. 
The  duty  resting  upon  them  is  different,  and  the  acts  required  of 
them  to  constitute  diligence  with  reference  to  the  discovery  of  the 
defect  are  different.  It  can  not,  therefore,  be  said,  in  such  a  case, 
that  the  servant  assumed  the  risk  because  his  opportunties  to  ob- 
serve the  defect  were  equal  to  those  of  the  master,  unless  the  du- 
ties of  the  servant  are  such  as  to  require  an  inspection  by  him. 

Pittsburgh,  etc.,  B.  W.  Co.  v.  Woodward,  169 

2.  Incompetent  Coemploye,  Liability  of  Master  for. — Duty  of  Master. — 
Notice. — If  the  master  finds  it  necessary,  as  he  may,  at  times,  to 
employ  and  retain  incompetent  servants,  he  should  either  inform 
their  co-employes  of  that  fact,  or  give  them  a  reasonable  oppor- 
tunity to  acquire  knowledge  of  such  fact,  before  he  can  screen 
himself  from  the  consequences  of  such  incompetency. 

Chicago,  etc.,  B.  B.  Co.  v.  Champion,  510 

3.  Negligence. — Infant. — Instruction. — The  duty  of  an  employer  of  a 
minor  to  instruct  the  latter  as  to  the  dangers  involved  in  the  serv- 
ice and  the  care  to  be  observed  is  not  gauged  by  "the  knowledge, 
capacity,  and  experience  of  an  ordinary  youth"  of  the  age  of  tlie 
employe,  but  by  the  requirements  of  the  employe  himself,  and 
whether  the  duty  has  been  discharged  in  the  particular  case  is  a 
question  of  fact  for  the  jury. 

Keller  v.  Gaskill,  by  Next  Friend,  670 
A.    Contributory  Negligence. — Burden  of  Proof. — In  an  action  for  neg- 
ligence, the  burden  is  upon  the  plaintiff  to  aver  and  affirmatively 
prove  not  only  that  the  injuries  sustained  were  caused  by  the  neg- 
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ligence  of  the  defendant,  but  that  the  plaintiff  did  not  contribate 
thereto.  lb. 

6.  Contributory  Negligence  of  Infant. — What  would  be  contributory 
negligence  in  one  person  might  not,  even  under  the  same  circum- 
stances, constitute  such  negligence  in  another,  as,  for  example, 
where  one  person  is  a  man  of  mature  years  and  experienced  m  a 
given  employment,  and  the  other  a  boy  of  tender  age  with  little 
or  no  experience.  lb. 

6.  Negligence,  When  for  Court  and  When  for  Jury. — When  the  facts 
found  are  such  that  but  one  inference  may  be  legally  drawn  from 
them,  in  any  event,  the  question  of  negligence  or  the  absence  of 
it  is  for  the  court,  but  when  the  facts  found  leave  room  for  a  dif- 
ference of  opinion  between  reasonable  men  as  to  the  inferences 
that  might  be  drawn  from  them,  it  is  for  the  jury  to  determine, 
from  such  facts,  whether  the  party  having  the  burden  exercised 
due  care.  lb. 

7.  Infant. — Hazardous  Service. — Where  an  employer,  with  knowledge 
of  the  youth  and  inexperience  of  an  employe,  directs  the  latter  to 
perform  a  hazardous  service,  without  giving  to  him  instruction  as 
to  the  danger,  and  cautionary  advice  as  to  the  care  necessary  com- 
mensurate with  the  requirements  of  the  employe,  it  constitutes 
negligence.  lb. 

8.  Care  Required  of  Infant. — Special  Verdict. — A  youth  seventeen 
years  of  age  is  not  required  to  use  as  much  care  as  an  adult,  but 
he  must  exercise  reasonable  care  according  to  his  capacity  and  the 
circumstances  of  the  case,  and  where  a  special  verdict  fails  to  show 
either  by  way  of  such  ultimate  facts  as  will  enable  the  court  to  ad- 
judge, as  matter  of  law,  freedom  from  contributory  negligence,  or 
by  the  finding  of  an  inferential  fact  to  that  effect,  a  judgment  for 
damages  will  not  be  sustained.  lb. 

9.  Insufficient  Finding  as  to  Care  Required. — Where  the  action  is  by 
an  infant  seventeen  years  old,  and  his  age  is  affirmatively  found 
by  the  jury  accordingly,  a  further  finding  that  he  exercised  the 
care  of  a  boy  of  from  thirteen  to  sixteen  years,  which  they  find  to 
be  his  apparent  age,  is  not,  without  more,  sufficient.  lb. 

MECHANIC'S  LIEN. 

1.  Special  Finding.— Sale  of  Material  for  a  Specific  Purpose. — Recovery. 
— Where  the  special  findings  in  a  mechanic's  lien  case  simply  show 
that  the  materials  were  purchased  for,  and  used  in,  the  building, 
it  does  not  necessarily  follow  that  they  were  sold  to  be  used  for 
that  purpose,  and  without  a  finding  of  such  a  sale,  there  can  be 
no  recovery.  Jones  v.  Hally  458 

2.  Public  Schoolhouse. — Not  Subject  to. — School  Township. — A  me- 
chanic's lien  can  not  be  acquired  or  enforced  either  for  work 
done  or  materials  furnished  in  the  erection  of  a  public  school- 
house,  school  corporations  not  being  subject  to  the  personal  lia- 
bility provided  for  in  section  7262,  R.  S.  1894. 

Jeffries  V.  Myers,  563 

MEDICINE  AND  SURGERY. 
See  Physician. 

MERGER. 
See  Criminal  Law,  20. 

MINOR. 
See  Criminal  Law,  11. 
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MISCONDUCT  OF  COUNSEL. 
Question,  How  Saved. — Before  any  qaestion  as  to  misconduct  of  coun- 
sel during  the  progress  of  the  trial  can  be  saved,  the  court  must 
be  requested  to  correct  the  injury  done,  and  if  the  court  refuses 
to  correct  the  injury,  the  complaining  party  must  except  thereto. 
Chicago,  etc.,  li.  Ji.  Co.  v.  Champion^  510 

MISTAKE. 

See  Decedents^  Estates,  4 ;  Partition. 

MITTIMUS. 

See  False  Imprisonment. 

MORTGAGE. 

See  Conversion,  1,  2. 

MOTION  TO  QUASH. 

See  Criminal  Law,  12. 

MUNICIPAL  CORPORATION. 

1.  City. — Appropriation  of  Land  for  Street. — Liability  of  City  for  Dam.' 
ages. — While  it  is  the  duty  of  city  commissioners  to  consider  and 
determine  what  part  of  the  expenses  incurred  in  opening  a  street 
ought  to  be  paid  out  of  the  general  fund  of  the  city,  and  to 
desi^ate  the  same  in  their  report,  yet  if  the  common  council 
receives  and  approves  the  report  without  such  part  being  desig- 
nated, and  orders  the  taking  of  the  property  for  street  purposes, 
the  city  thereby  undertakes  the  payment  of  all  damages  and  ex- 
penses in  excess  of  the  benefits  assessed,  and  the  land-owner  is 
immediately  entitled  to  tlie  same. 

City  of  Terre  Haute  v.  Blake,  403 

2.  Same. —  W?ien  Bights  Become  Vested. — Bight  to  Discontinue  Proceed- 
ings.— In  such  case,  where  the  report  of  the  city  commissioners  is 
accepted  and  acted  upon  by  the  common  council,  and  the  land  is 
ordered  sold,  the*  appropriation  is  consummated,  except  the  pay- 
ment of  damages,  and  the  rights  of  the  parties  become  vested,  and 
the  proceedings  can  not  thereafter  be  discontinued.  lb 

3.  City. — Street  Improvements,  etc. —  Vested  Bights. — Beport  of  City 
Commissioners. — Common  Council. — When  the  report  of  the  city 
commissioners,  in  a  proceeding  to  open,  extend  and  improve  a 
street,  has  been  accepted  jand  approved  by  the  common  council, 
the  rights  of  parties  became  vested. 

Busenbark  v.  City  of  Crawfordsville,  578 

4.  City. — Sideioalk. —  Chitter  Crossing. —  Dangerous  Condition. —  Per- 
sonal Injury. — Notice. — Damages. — Liability. — Where  a  city  con- 
structed an  oval-shaped,  iron  gutter  crossing  3x9  feet,  in  a  public 
and  much  traveled  street,  the  gutter  crossing  originally  being 
perforated  and  creased,  affording  a  secure  foothold  for  passers-by, 
but  by  long  use  had  become  worn  **smooth  as  a  polished  piece  of 
wood',  and  very  smooth,  slick  and  slippery,*'  so  that  no  safe  foot- 
hold was  presented  by  it,  except  for  a  short  space  at  each  end,  of 
the  character  of  which  crossing  the  city  had  knowledge  for  ninety 
days  before  an  accident  causing  serious  injury  to  a  passer-by  who 
was  walking  "slowly  and  carefully*'  along,  and  slipped  and  fell 
upon  the  crossing,  the  dangerous  condition  of  the  crossing  being 
the  sole  cause  of  the  injury,  the  city  is  liable  in  damages  to  the 
injured  party.  Lyon  v.  City  of  Logansport,  21 

6.  Personal  Injury. — Intervening  Agency . — Snow. — Defective  Sidewalk. 
— In  such  case,  the  presence  of  snow  as  an  intervening  agency  is 
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excluded  by  tne  finding  of  the  jury ;  and  the  fact  that  many  peo- 
ple had  passed  over  the  crossing  in  safety,  can  not  override  the 
showing  made  by  the  description  of  this  particular  crossing,  that 
it  was  in  itself  dangerous.  lb. 

6.  City. — Power  to  Make  Contracts. — Liability  for  Breach  of. — Lighting 
of  Streets. — Employes. — A  city  has  the  power  to  operate  a  plant  of 
its  own  for  the  purpose  of  lighting  its  streets,  and  consequently 
it  has  the  power  to  purchase  all  the  materials,  and  employ  all 
the  labor  necessary  for  carrying  it  on.  The  right  to  employ 
labor,  etc.,  being  in  its  general  discretionary  powers,  which  are 
not  subject  to  judicial  control  except  in  cases  of  fraud,  or  where 
it  is  shown  that  such  discretion  has  been  grossly  abused  to  the 
detriment  of  public  interests ;  and  such  contracts,  when  they  do 
not  come  within  these  exceptions,  will  be  upheld. 

Hockebrandt  v.  City  of  Madison,  227 

7.  City. — Defective  Street. — Personal  Injury. — Contributory  Negligence. 
— Where  a  person  knows  of  the  dangerous  condition  of  a  street, 
and  yet,  in  the  night  time,  when  it  is  dark,  proceeds  to  travel 
thereon  when  the  exact  location  of  the  dangerous  portion  can  not 
be  ascertained,  he  does  so  at  his  own  peril. 

City  of  Bloomington  v.  Bogers,  230 

NEGLIGENCE. 
See  Contributory  Negligence,  2;  Evidence,  13;  Master  and  Skbv- 
ANT,  3,  6;  Railroad,  1,2;  Special  Verdict,  3;  Tort,  1. 

NEGOTIABLE  INSTRUMENT. 
See  Defense  ;  Pleading,  17 ;  Promissory  Note,  4. 

NEW  TRIAL. 
See  Appeal,  1 ;  Assignment  of  Errors,  2. 

NOTICE. 
See  Contract,  3;  iNSTRrcriONs  to  Jury,  5;  Master  and  Servant,  2; 
Municipal  Corporation,  4;  Pleading,  1;  Railroad,  3;  Vendor 
AND  Vendee. 

1.  Street  Lnprovements. — Seicer. —  Statute  Construed. — Sections  3836 
and  3841,  R.  S.  1894,  relating  to  notice  of  assessment  and  demand 
in  condemnation  proceedings,  are  not  applicable  as  to  the  notice 
required  in  street  improvements.  Spades  v.  Phillips^  487 

2.  Defective  Bridge. —  Variance  beticeen  Complaint  and  Proof. — In  an 
action  against  a  ceunty  for  damages  resulting  from  a  defective 
bridge,  the  averment  of  knowledge  or  notice  of  such  defects  is 
sufficiently  supported  by  proof,  w^here  such  facts  are  proved  as 
the  party  alleged  to  have  such- knowledge,  or  notice  is  fairly 
chargeable  with.  Boards  etc.,  v.  Ellsworth,  Admr.,  566 

3.  Sufficiency  of  Complaint  as  to. — City. — Defective  Street. — In  an  ac- 
tion against  a  city  for  injuries  received  from  a  defect  in  a  street 
the  complaint  averred  that  the  excavation  was  in  existence  on 
the  10th  (lay  of  November,  1890,  and  that  the  injury  was  sus- 
tained on  the  14th  of  the  same  month.  Such  allegations  are  suffi- 
cient to  impute  knowledge  to  the  city. 

City  of  Fort  Wayne  v.  Duryee,  620 

NUISANCE. 

See  Streets  and  Alleys,  1. 

OPINION  EVIDENCE. 

See  Evidenxe,  7,  24. 
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PARENT  AND  CHILD. 
See  CJoNTRiBOTORY  Neougencb,  1 ;  Evidence,  8. 

PARTIES. 
See  Appeal  2;  Pleading,  8.  \ 

City. — Action  to  Enforce  Sewer  Assessment  Lien. — Bailroad. — In  an  ac- 
tion by  a  contractor  for  the  enforcement  of  certain  sewer  assess- 
ment liens  against  a  raili>oad  company's  right  of  way  and  depot 
lot,  the  city  in  which  such  property  is  situated  having  no  inter- 
est or  concern  in  the  question  in  dispute,  there  was  no  error  in 
overruling  the  defendant's  petition  to  make  the  city  a  party  to 
the  action.  Lake  Erie,  etc.,  B.  B.  Co.  v.  Bowker,  428 

PARTITION. 
IHvision  of  Ancestor's  Estate   Without  Administration. — Bank  Stock. — 
Agreed  Value. —  Mutual  Mistake. — Where  heirs,  all  being  upon  an 
e()uality  and  acting  in  good  faith,  effect  an  amicable  partition, 
without  administration  of  an  ancestor's  estate,  among  them- 
selves, and  one  of  them  accepts  as  his  share  certain  bank  stock  at 
an  agreed  value,  when  it  is  in  fact  worthless,  the  latter  is  bound 
by  the  transaction,  and  can  not  compel  the  other  heirs  to  con- 
tribute. Smith  V.  TetoaW,  646 
PARTNERSHIP. 
See  Witness,  3,  4. 
PARTY  IN  INTEREST. 
See  Pleading,  20. 
PAYMENT. 
See  Corporation,  2. 
PHYSICIAN. 
Practicing  Without  License. — Emergency. — Compensation. — Medicine  and 
Surgery. — A   physician   may  recover  for  services  rendered  in  a 
county  where  he  has  not  procured  license  to  practice,  if  the  serv- 
ices are  rendered  under  a  pressing  emergency  and  urgent  neces- 
sity, such  as  would  not  admit  of  the  delay  necessary  to  procure 
the  proper  license.    But  for  such  services  as  are  rendered  after 
he  has  ample  time  to  procure  a  license,  he  is  entitled  to  no  com- 
pensation.   The  right  to  recover,  in  such  a  case,  is  not  to  be  ex- 
tended beyond  the  necessities  of  the  actual  emergency. 

Board y  etc.,  v.  Cole,  474 
PLEA. 
See  Criminal  Law,  12. 
PLEADING. 
See  Appeal  Bond,  1 ;  Answer;  Complaint;  Demurrer,  2;  Reply. 
1.   Answer^  Amendment  to. — Sufficiency  After  Amendment. — Banks  and 
Banking. — Forgery. —  Township  Order. — Notice. — In  an  action  by  a 
bank  at  C.  against  a  bank  at  L.  to  recover  money  paid  by  it  on 
account  of  a  forged  township  order,  the  defendant  having  an- 
swered that  it  purchased  the  order  from  the  payee  for  a  valu- 
able consideration,  in  good  faith,  after  a  proper  identification,  for 
a  valuable  consideration,  and  forwarded  it  for  collection  and  re- 
ceived the  money  without  any  knowlege  or  information  that  the 
instrument  was  not  genuine,  the  trustee's  handwriting  being  en- 
tirely unknown  to  it,  and  a  demurrer  having  been  sustained  to 
such  answer,  the  defendant  amended  by  adding  that  on  the  4th 
day  of  January,  1884  (tiie  day  of  its  maturity  and  payment),  the 
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payee  of  the  warrant  was  living  in  Lafayette,  and  had  $2,000  of 
money  and  property  from  which  the  warrant  could  and  would 
have  been  collected,  but  that  before  January  31, 1884  (the  time  of 
the  discovery  and  notice  of  the  fraud),  he  had  left  the  State  for 
parts  unknown,  takii;ig  with  him  all  his  property,  and  that  by 
reason  of  appellee's  failure  to  give  appellant  immediate  notice 
that  such  order  was  a  forgery,  the  money  was  lost, — the  amend- 
ment to  the  answer  did  not  make  it  sufficient,  as  it  fails  to  show 
that  either  the  payee  or  his  property  were  within  reach  of  any 
process  after  a  reasonable  time  had  elapsed  for  the  discovery  of  the 
forgery. 
Indiana  Nat'l  Bank,  etc.,  v.  First  NaVl  Bank  of  CrawfordsviUe,  1 85 

2.  Action  in  Tort. — Sufficiency  of  Complaint. —  Where  Specific  Aver- 
mentit  Do  not  Show  Contributory  Negligence. — BaUroad. —  Ftw- 
getiger. — In  an  action  founded  on  tort,  the  complaint  showed, 
that  defendant  was  engaged  in  operating  a  railroad,  as  a  com- 
mon carrier,  a  part  of  vmich  was  an  elevated  railroad,  and  that  at 
the  point  where  the  accident  occurred  the  road  is  constructed 
upon  an  iron  viaduct  or  trestle  work  at  an  elevation  of  fifteen  feet 
above  the  level  of  the  street ;  that  plaintiff  was  a  passenger  on  a 
train  on  said  road,  and  that  at  the  station  where  the  accident  oc- 
curred the  defendant  negligently  and  carelessly  stopped  the  car 
in  which  plaintiff  was,  and  dischar^d  plaintiff  therefrom  at  a 
point  on  its  said  road  on  the  north  side  thereof,  where  there  was 
no  platform  or  other  railing  or  barrier,  upon,  over  or  about  said 
trestle  work,  and  that  the  steps  of  said  car,  on  the  north  side 
thereof,  extended  to  the  outer  edge  of  the  trestle  work,  and  that 
when  the  defendant  discharged  him  from  the  car  at  the  station, 
he  walked  out  at  the  rear  door  onto  the  platform  of  the  car,  and 
thence  down  the  steps  on  the  north  side  thereof,  and  as  plaintiff 

.  stepped  therefrom,  without  fault,  carelessness  or  negligence  on 
his  part,  he  fell,  and  was  thrown  and  precipitated,  with  great 
force  and  violence,  to  and  upon  the  street  below,  a  distance  of 
sixteen  feet;  that  it  was  the  first  time  plaintiff  had  ever  trav- 
eled on  said  railroad,  and  that  he  had  no  knowledge  whatever 
of  the  exposed,  open  and  unsafe  condition  thereof;  that  it  was 
dark  and  rainy  when  he  emerged  from  the  car  and  fell  off,  and 
that  on  account  of  it  being  dark  and  rainy  he  could  not,  and  did 
not,  see  the  exposed,  unsafe  and  unprotected  condition  thereof 
before  he  fell. 
Heldy  that  the  specific  averments  of  fact  in  the  complaint  do  not  show 
that  the  plaintiff  was  guilty  of  negligence,  notwithstanding  the 
general  averment  of  freedom  from  contributory  negligence,  and 
that  the  complaint  is  sufficient. 

Kentucky,  etc..  Bridge  Co,  v.  McKinney,  213 

3.  Indejiniteuess. — Bemedy. — Motion. —  Practice. —  The  remedy  for  a 
general  or  indefinite  allegation  in  a  pleading  is,  generally,  by 
motion  to  make  more  specific. 

City  of  Bloomington  v.  Sogers y  230 

4.  Complaint. — Motion  to  Make  More  Specific. — Immaterial  Averment.— 
Waiver. — Practice. — In  an  action  on  an  insurance  policy,  for  goods 
destroyed  by  fire,  wherein  it  is  alleged  that  proof  of  loss  was 
waive<^  by  the  company,  averments  in  relation  to  furnishing  the 
proofs  of  loss  afterwards  may  be  treated  as  surplusage  and  im- 
material, and  it  is  not  error  to  overrule  a  motion  to  make  such 
immaterial  averments  more  specific. 

American  Fire  Ins.  Co.,  etc.,  v.  Sisk,  305 

5.  Warranty y  Breach  of. — How  Pleaded. — In  pleading  a  breach  of  war- 
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ranty,  it  is  sufficient,  generally,  to  plead  the  results  of  defects 
rather  than  the  defects  which  caused  the  results. 

Ohio  Thresher,  etc.,  Co.  v.  Hensel,  328 

6.  Defense. — Ansvoer. — Counterclaim.  —  Contract,  Stipulation  in  as  to 
Defense, — Where  it  is  stipulated  in  a  contract  of  sale,  that  no  ac- 
tion for  a  breach  of  the  warranty,  and  no  claim  for  recoupment  of 
damages  shall  be  made  after  the  expiration  of  one  year,  such 
stipulation  can  be  made  available  only  to  a  counterclaim,  and  not 
to  any  defense  in  bar  of  a  suit  upon  the  contract.  lb. 

7.  Promissory  Note. —  Want  of  Consideration,  How  Pleaded. — In  an 
action  on  a  promissory  note,  it  is  always  proper  to  plead  in  gen- 
eral terms  the  defense  of  total  failure  of  consideration.  lb. 

8.  Cross-Complaint. — Parties  Plaintiff. — A  cross-complaint  must  be 
good  as  to  all  the  cross-complainants,  or  it  will  be  good  as  to  none. 

lb. 

9.  Sufficiency  of  Complaint. — Sale. — Beal  Estate. — Broker. — Commis- 
sion.— In  an  action  by  a  real  estate  agent,  or  broker,  in  which  a 
commission  of  $250  is  claimed  for  making  a  sale  to  A.  of  defend- 
ant's real  estate,  according  to  his  contract  with  defendant,  viz: 
Purchase-price,  $5,000,  of  which  $1,000  was  to  be  paid  in  cash, 
and  the  remainder  in  annual  installments  of  $1,000  each,  to  be 
evidenced  by  the  notes  of  the  purchaser  to  the  vendor,  secured  by 
mortgage  on  said  real  estate,  for  the  making  of  which  sale  plain- 
tiff was  to  receive  $250  commission.  The  complaint  sets  out  the 
above  contract,  and  avers,  further,  that  plaintiff  sold  the  real 
estate  mentioned  in  the  contract,  to  A.,  for  $5,000,  and  "upon  the 
terms  aforesaid." 

Held,  that  the  phrase  *'upon  the  terms  aforesaid,"  covers  all  the  de- 
tails as  to  the  terms,  and  it  was  not  necessary  that  each  item  of 
such  terms  of  payment  should  be  repeated,  and  that  the  com- 
plaint was  suflScient  on  demurrer.  Newton  v.  Donnelly,  359 

10.  Insurance. — Application  Need  not  be  Made  Part  of  Complaint. — In 
an  action  on  an  insurance  policy,  it  is  not  necessary  to  file  a  copy 
of  the  application  with  the  complaint. 

Indiana  Farmers,  etc.,  Ins.  Co.  v.  Byrkett,  443 

11.  BepJy. —  Theory  of  Complaint.  —Insurance. — In  such  case,  the  theory 
of  the  complaint  being  to  recover  the  sum  of  money  for  which  the 
horse  was  msured,  the  condition  of  the  horse  at  the  time  it  was 
insured  being  but  a  mere  incident  to  the  complaint,  the  plaintiff 
may  reply  setting  forth  the  condition  of  the  horse  when  insured, 
where  the  answer  alleges  that  the  horse  was  afflicted  with  dis- 
eases at  the  time  the  insurance  was  effected,  contrary  to  the  facts 
stated  in  the  application.  lb. 

12.  Complaint,  Sufficiency  of. —  Master  and  Servant. —  Tort. —  Co-Em" 
ploye. —  Vice-Principal. — Agent. — Where  the  complaint  in  an  ac- 
tion against  a  stone  quarry  company,  by  a  servant  of  the  com- 
pany, for  damages,  alleged,  in  substance,  after  alleging  the  cor- 
porate existence  of  the  defendant,  and  its  operation  of  the  quarry, 
that  the  plaintiff  was  employed  by  defendant  as  a  scabbier  in  its 
quarrj' ;  that  defendant  also  had  in  its  employ,  as  manager  and 
foreman  at  said  quarry,  its  agent  and  vice-principal,  one  A.,  who 
hired,  discharged,  superintended,  and  bossed  the  hands  employed 
at  the  quarry,  and  was  general  overseer  of  their  work;  that  while 
plaintiff  was  engaged  in  the  line  of  his  duty  in  breaking  a  stone,  pre- 
paratory to  scabbling  the  same,  and  while  plaintiff  was  in  such 
a  position  as  not  to  be  aware  of  any  danger,  defendant's  said 
agent  and  vice-principal,  the  said  A.,  in  the  line  of  his  duty  as 
such  agent,  took  a   drill,  and  without  any  warning  or  notice  to 
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plaintiff^  and  when  plaintiff  was  in  such  a  position  that  he  could 
not  see  him,  carelessly  and  negligently  pried  the  broken  pari 
of  said  stone  off,  and  it  fell  and  struck  a  plank  which  caught 
plaintiff,  and  without  any  fault  or  negligence  on  plaintiff's  part, 
plaintift  was 'thereby  greatly  injured,  etc.,  all  of  which  injuries 
were  caused  by,  and  were  the  direct  result  of,  said  accident,  which 
was  caused  by  the  negligence  and  carelessness  of  defendant's  said 
agent  and  vice-principal. 

IMd,  that  the  complaint  can  not  withstand  a  demurrer  for  want  of 
sufficient  facts,  it  appearing  from  the  complaint  that  the  plaintiff 
was  injured  through  the  acts  of  his  co-employe,  while  such  em- 
ploye was  in  the  performance  of  a  duty  owing  from  him  to  the 
master. 

Held^  also,  that  the  allegation  that  such  co-employe,  in  t^e  perform- 
ance of  the  act  complained  of,  was  acting  in  the  line  of  his  dvty 
as  such  agentj  adds  no  force  to  the  other  allegations  of  the  com- 
plaint. Salem  Stone,  etc,,  Co.  y.  Chastain,  453 

13.  Reply, — Sufficiency  of. — A  bad  reply  is  good  enough  .for  a  bad  an- 
swer. Pittsburgh,  etc.,  B.  W,  Go.  v.  Henderson  ,480 

14.  Complaint,  Sufficiency  of — Sewer  Assessment  Lien. — Board  of  Pub- 
lic Works.— In  an  action  to  enforce  a  sewer  assessment  lien,  it  is 
not  necessary  to  allege  the  proper  appointment  or  qualifications 
of  the  board  of  public  works,  or  the  adoption  of  rules  for  the  con- 
duct of  their  business  and  notice  thereof,  as  required  by  statute. 

Spades  v.  PhiUipSy  487 

15.  Same. — Seioer. — hnprovement,  Where  Made. — In  such  action,  where 
the  complaint  describes  the  property  assessed  as  bein^  in  "Milli- 
gan's  Brook  Park  Addition  to  the  city  of  Indianapolis,"  and  in 
an  exhibit  it  appears  that  the  proposed  improvement  is  to  be 
made  "in  said  city,"  the  city  of  Indianapolis  being  mentioned  in 
the  preceding  line,  the  allegations  sufficiently  show  the  improve- 
ment to  have  been  made  within  the  city  of  Indianapolis.  Ih. 

1<).  Complaint  J  Necessary  Averments. — Seieer  Assessment. — Matter  of  De- 
fense.— Whatever  benefit  a  defendant,  in  an  action  to  foreclose  a 
sewer  assessment  lien,  might  derive  from  the  last  sentence  in  sec- 
tion 3846,  R.  S.  1894,  could  be  available  only  by  way  of  defense, 
and  need  not  be  negatived  in  the  complaint.  lb. 

17.  Complaint. — Inconsistent  Facts. —  Title,  How  Acquired. — Negotiable 
Instrument. — Assignment. — Where  the  assignee  of  a  written  obliga- 
tion alleged,  in  his  first  paragraph  of  complaint,  that  his  assignor 
obtained  title  to  the  obligation,  by  delivery,  from  her  husband; 
and,  in  the  second,  that  his  assignor  obtained  title  by  device,  and, 
also,  that  his  assignor  was  the  widow  and  only  heir  at  law  of  her 
husband,  whose  estate,  not  exceeding  $500  in  Value,  was  set  off  to 
the  widow  by  the  court,  each  paragraph  alleging  a  transfer  of 
title  to  the  plaintiff  by  the  widow,  title  is  sufficiently  shown  in 
plaintiff,  and  there  are  no  such  inconsistencies  in  the  allegations 
of  the  complaint  as  will  destroy  the  effect  of  the  facts  pleaded. 

Mc  Whorter  v.  Norris,  490 

18.  Complaint. — False  Representations. — Cause  of  Action. — In  an  ac- 
tion for  damages  arising  from  false  representations,  it  must  be 
made  to  appear  in  the  complaint  that  the  plaintiff  was  misled 
thereby,  and  that  the  representations  which  are  charged  to  have 
been  false  were  made  for  the  purpose  of  deceiving  or  defrauding 
the  plaintiff,  else  he  has  no  cause  of  action. 

Lincoln  v.  Bagsdale,  555 

19.  Complaint.  —  Exhibit.  —  Deed.  —  Extraneous  Contract. — ^Where  a 
complaint  is  not  predicated  on  a  breach  of  a  covenant  in  a  deed  ol 
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conveyance,  but  is  for  a  breach  of  an  extraneous  contract  made 
by  defendant  to  give  immediate  possession,  no  copy  of  the  deed 
need  be  filed  with,  or  incorporated  in,  the  complaint. 

Williams  v.  Frybarger,  558 

20.  Complaint,  Sufficiency  of, — Damages, — Condemnation  Proceedings, 
— Party  in  Interest. — City. — "Where  a  complaint,  in  an  action  to  re- 
cover damages  awarded  in  a  condemnation  proceeding,  alleged 
that  by  the  report  of  the  city  commissioners  the  real  estate  so 
taken  was  reported  to  belong  to  plaintiff  and  her  husband,  who 
had  been  dead  for  over  eighteen  years,  which  fact  was  well  known 
to  said  citv  commissioners  and  said  city  council ;  and  that  plain- 
tiff was  then,  and  for  over  twenty  years  prior^ thereto  had  been, 
in  the  open,  notorious,  and  exclusive  possession  of  said  real  es- 
tate, as  tne  owner  thereof,  which  facts  were  fully  known  to  the 
city  commissioners, — the  allegations  show  such  an  interest  in  the 
property  appropriated  as  to  entitle  plaintiff  to  recover  damages 
therefor.  Busenhark  v.  City  of  Crawfordsville,  578 

21.  Sufficiency  of  Complaint. — False  Representations. -—Fraud. — Heal 
Estate. — Barter, — In  an  action  for  damages  for  false  representa- 
tions, the  complaint  alleged,  in  substance,  that  the  plaintiff  bart- 
ered a  stock  of  drugs  for  the  same ;  that  the  owner  of  the  land,  to 
induce  plaintiff  to  make  the  barter,  represented  the  land  to  be 
well  located,  well  adapted  to  farming  purposes,  that  the  soil  was 
good  and  very  fertile,  that  fifty  acres  thereof  were  in  a  high  state 
of  cultivation,  except  a  small  amount  of  meadow  land,  that  it  was 
well  and  securely  fenced,  contained  valuable  timber,  was  well  im- 
proved, and  was  of  the  value  of  $30  per  acre ;  that  plaintiff  was  a 
practicing  physician  at  the  time  the  representations  were  made, 
and  could  not,  on  account  of  his  practice,  examine  said  real  es- 
tate, and  did  not  have  any  person  to  act  for  him  to  examine  the 
premises,  and  that  he  was  compelled  to,  and  did,  rely  wholly 
upon  the  statements  of  the  defendant,  as  to  the  kind,  character, 
condition,  value  and  location  of  the  land ;  that  all  of  such  rep- 
resentations were  false  and  made  for  the  purpose  of  deceiving 
and  defrauding  plaintiff  (specifically  negativing  the  above  rep- 
resentations), and  that  on  account  of  such  fraud,  plaintiff  has 
been  damaged,  etc. 

Held,  that  the  complaint  states  a  cause  of  action. 

Armstrong  v.  White,  588 

22.  Complaint,  Sufficiency  of. — Breach  of  Contract. — Easement. — Right 
of  Way. — Damages. — A  complaint  setting  forth  the  facts  that  the 
plaintiff  purchased  of  the  defendant  a  certain  tract  of  land,  a 
part  consideration  for  the  purchase  being  that  defendant,  accord- 
ing to  written  agreement  made  a  part  of  the  complaint,  which  was 
never  recorded,  would  give  plaintiff  a  right  of  way  over  his  land, 
which  defendant  did,  which,  after  being  used  and  traveled  for 
several  years,  fell  into  disuse  and  ceased  to  be  traveled,  and 
the  track  thereof  became  partly  obliterated  and  cultivated,  so  as 
not  to  be  notice  to  purchasers,  of  the  existence  of  a  way ;  that, 
while  the  way  was  in  such  condition,  defendant  sold  the  land  con- 
taining such  way,  without  disclosing  to  the  purchaser  plaintiff's 
rights  in  the  land,  and  said  purchaser  having  no  knowledge, 
actual  or  constructive,  of  plaintiff's  rights  over  and  across  the 
same,  denies  the  right  of  plaintiff  to  use  the  same ;  that  by  reason 
thereof  plaintiff  has  been  damaged,  etc., — does  not  state  a  cause 
of  action.  Kammerling  v.  Orover,  628 
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23.   Complaint  not  Aided  by  Verdict  where  Judgment  is  by  Dtfamlt.— 
Where  jadgment  is  by  default,  the  complaint  is  not  aided  by  the 
verdict,  but  must  stand  unsilpported  save  by  its  own  averments. 
Cleveland,  etc,,  B.  W,  Co,  v.  Tyler,  689 

POSSESSION. 
See  Conveyance. 

PRACTICE. 
See  Appeal,  1;    Appellate  Coubt  Practice;    Evidbncb,  1;    Judg- 
ment, 4 ;'  Pleading,  3,  4 ;  Principal  and  Surety  ;   Special  Ver- 
dict, 2. 

1.  Contract. — Tort, —  Waiver, — ^Where  a  contract  and  a  tort  exist  in 
relation  to  the  same  subject-matter,  the  plaintiff  may  waive  the 
tort  and  sue  in  contract.  Bittenhause  v.  Knoop,  Admr,,  12b* 

2.  Conflicting  Evidence. — Appellate  Court  Practice. — ^Where  the  evi- 
dence is  conflicting,  it  is  the  province  of  the  iury  to  weigh  and 
determine  the  same,  and  the  appellate  tribunal  will  not  disturb 
the  finding  on  the  weight  of  the  evidence. 

Currie  FertUizer  Co,  v.  Byfield,  180 

3.  Action  on  Account, — Debits  and  Credits. — How  Applied. — In  an 
action  upon  an  account  containing  debits  and  credits,  the  plaint- 
iff  will  not  be  required  to  designate  which  particular  item  or  items 
have  been  paid  by  the  credits.  Elgin  v.  Mathis,  277 

4.  Motion y  Statement  of  Fact  in. — ^The  mere  statement  of  a  fact  in 
a  motion  is  not  such  proof  of  its  existence  as  to  authorize  the  court 
to  act  upon  it.  Bosenstein  v.  State,  290 

5.  Overruling  Motion  to  Strike  Out  Part  of  a  Pleading. — ^There  is  no 
available  error  in  overruling  a  motion  to  strike  out  parts  of  a 
pleading.  McWhorter  v.  Norris,  490 

PRAYER. 
See  Recovery,  1. 

PRESUMPTION. 
See  Contributory  Negligence,  1;  Criminal  Law,  1;  Deposition,  2; 
Evidence,  6;  False  Imprisonment;   Instructions  to  Jury,  3,  8; 
Tort,  1. 

PRINCIPAL  AND  AGENT. 
Broker. — Procurement  of  Purchaser. — Commission,  Becovery  of. — In  an 
action  by  an  agent  for  commission  for  procuring  a  purchaser  for 
property,  before  there  can  be  a  recovery,  the  sale  must  be  traced 
to  tne  introduction  of  the  purchaser  to  the  owner  by  the  agent; 
and  if,  after  such  introduction,  and  as  a  proximate  result  thereof, 
the  owner  makes  the  sale  himself,  either  personally  or  by  another 
agent,  it  will  not  exonerate  such  owner  from  the  payment  of  com- 
mission to  the  agent  who  has  initiated  the  negotiations;  but  if 
the  causal  connection  between  the  introducing  agent  and  the  pro- 
curement of  the  sale  be  broken,  such  agent  is  not  entitlea  to 
commission.  Piatt  v.  Johr,  58 

PRINCIPAL  AND  SURETY. 
See  Appeal  Bond,  2;  Decedents'  Estates,  1,  2. 
Defenses. — Practice. — Sureties  may  avail  themselves  of  all  defenses  to 
which  their  principals  are  entitled. 

Ohio  Thresher,  etc,  Co.  v.  Hensel,  328 

PRIVATE  CROSSING. 
See  Railroad,  11,  12,  13. 
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PROFANITY. 
See  Cbiminal  Law,  8. 

PROMISSORY  NOTE. 
See  DscsDBNTs'  Estatbs,  9;  Evidence,  17;  Instructions  to  Jury,  6; 

Pleading,  7. 

1.  Condition  Precedent, — Complaint. — Necessary  Averments. —  Waiver. 
— In  an  action  on  a  note  pa}rable  on  the  performances  of  a  con- 
dition precedent,  the  complaint  mast  show  a  substantial  perform- 
ance of  the  condition,  or  a  waiver  thereof. 

Johnson  V.  Bucklen,  154 

2.  Waiver  of  Extension  of  Time  Benders  Note  Non-Negotiable, — Where 
a  promissory  note  contains  a  clause  waiving  ^'all  defenses  on  the 
ground  of  any  extension  of  the  time  of  its  payment  that  may  be 
given  hy  its  holders  to  them  [the  makers],  or  either  pf  them,'* 
such  stipulation  destroys  the  negotiability  of  the  note,  where, 
without  such  clause,  it  would  be  negotiable  as  an  inland  bill  of 
exchange.  Merchants^  etc.,  Bank  v.  Fraze,  161 

3.  Agents  of  Vendor  as  Sureties  on  Vendee^ s  Note. — Extent  of  Liabili- 
ty,— Complaint. — In  an  action  on  a  promissory  note  given  in  pay- 
ment of  the  purchase-price  of  machinery,  which  the  vendor's 
agents  had  signed  as  joint  makers  or  sureties,  it  was  not  error  to 
refuse  to  instruct  the  jury,  that  the  defendants,  the  said  agents, 
would  be  personally  liable 'on  the  note  in  suit  in  the  event  they 
failed  to  discharge  certain  duties  enjoined  upon  them  under  their 
contract  of  agency  with  the  plaintiff.  The  case  made  against  such 
defendants,  in  the  complaint,  being  that  of  joint  makers  or  sure- 
ties, they  could  only  be  held  liable  to  that  extent. 

Ohio  Thresher,  etc,,  Co.  v.  Hensel,  328 

4.  Negotiable  Instrument, — Promise  to  Pay  Interest  but  not  Principal. — 
A  written  promise  to  pay  to  another,  or  order,  ten  per  cent,  in- 
terest on  $300,  during  the  payee's  and  his  wife's  lifetime,  per  year, 
is  assignable  under  section  5501,  R.  S.  1881,  providing  that  certain 
written  obligations  shall  be  negotiable  by  indorsement ;  and  such 
promise  to  pay  was  a  valid  undertaking,  although  there  is  no 
promise  to  pay  the  principal,  the  $300,  for  which  the  interest  is  to 
be  paid.  McWhorter  v.  NorriSy  490 

5.  Material  Alteration. — Additional  Signatures, — Burden  of  Proof. — If 
the  maker  of  a  note  delivers  the  same  to  the  payee,  and  the  payee, 
through  another  person,  and  in  the  absence  of  the  maker,  pro- 
cures other  signatures  to  the  note,  it  is  incumbent  on  the  holder 
of  the  note  to  show  that  such  material  alteration  was  made  with 
the  knowledge  and  consent  of  the  maker  of  the  note. 

Emerson,  Sr.,  v.  Opp,  581 

6.  Alteration. — Batiflcation. — In  such  case,  an  express  promise  by  the 
maker,  after  maturity  of  the  note,  to  the  holder  thereof,  with 
knowledge  of  such  alteration,  to  pay  the  note,  constitutes  a  ratifi- 
cation of  the  alteration.  lb. 

7.  Execution,  Manner  of. — Signature.  —  Instruction  to  Jury. —  If  the 
court  instruct  the  jury,  in  an  action  on  a  promissory  note,  that 
the  note  could  only  be  executed  by  the  maker  signing  it,  or  by 
touching  the  pen  in  the  hand  of  the  person  signing  his  name  for 
him,  such  instruction  is  erroneous. 

Kennedy  v.  Grnhnvi,  Admr.,  624 

QUANTUM  MERUIT. 
See  Decedents'  Estates,  6. 
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RAILROAD. 
See  Damages;   Interrogatories  to  Jury,  2;  Judgment,  5;  Lien,  1; 
Master  and  Servant,  1;    Parties;   Pleading,  2;   Promissobt 
Note,  6;  Street  Railroad;  Surface  Water. 

1.  Negligence. — Failure  to  Give  Signals. — Higher  Bate  of  Speed  than  Al- 
lowed by  Ordinance. —  When  Not  Misleading  Circumstances. — ^The 
negligent  acts  of  the  servants  of  a  railway  company  in  failing  to 
give  the  proper  signals,  and  in  running  the  tram  at  a  higher  rate 
of  speed  than  the  city  ordinance  permits,  can  not  in  any  way  ex- 
cuse a  person  about  to  go  upon  the  track  from  using  t^e  proper 
precautions  to  avoid  injury ;  for  such  conduct  could  not  to  con- 
sidered as  misleading  to  a  person,  when  he  might  easily  have 
seen  the  approaching  train  if  he  had  but  looked  m  the  direction 
whence  it  was  coming. 

Pittsburgh,  etc.,  B.  W.  Co.  v.  Bennett,  Admx.,  92 

2.  Damages  to  Land  by  Fire. — Negligence, — Sufficiency  of  Complaint. — 
Proximate  Cause. — Spark  Arresters. — In  an  action  against  a  rail- 
road companv  lor  damages  caused  by  fire  being  communicated 
to  plaintiff's  lands,  the  complaint  alleged,  among  other  things, 
that  on  the  29th  dav  of  October,  1891,  the  premises  of  A.  were 
fired  from  sparks  and  coals  of  fire  emitted  from  a  passing  loco- 
motive on  said  railroad,  belonging  to  defendant,  and  that  de- 
fendant, in  running  said  locomotive  over  said  railroad,  carelessly 
and  negligently  omitted  to  provide  said  locomotive  with  sufficient 
and  proper  spark  arresters,  and  carelessly  and  negligently  per- 
mitted tne  spark  arresters  used  in  said  locomotive  to  become  de- 
fective and  full  of  holes,  so  that  the  same  would  not  prevent  the 
emission  of  large  and  dangerous  sparks  and  coals  of  fire  from 
said  engine ;  and  that  without  plaintiff's  fault  said  coals  of  fire, 
so  emitted  from  said  locomotive,  set  fire  to  the  premises  of  A., 
and  without  plaintiff's  fault  said  fire  spread  and  communicated  to 
plaintiff  s  lands,  etc.,  to  his  damage,  etc. 

Held,  that  the  complaint  does  not  state  a  cause  of  action,  the  only 
negligence  charged  being  in  relation  to  the  spark  arresters,  an^ 
the  spark  arresters  not  being  shown  to  have  been  the  proximate 
cause  of  the  injury.  Lake  Erie,  etc.,  B.  B.  Co.  v.  MUler,  192 

8.  Bules  for  Protection  of  Employes. — Adequacy  of. — Notice. — Law  and 
Fact. — Master  and  Servant. — Car  Bepairers. — Safe  Working  Place. 
— It  is  the  duty  of  a  railroad  company  to  make  reasonable  and  ad- 
equate rules  for  the  protection  of  its'  employes,  and  it  is  as  much 
the  duty  of  the  company  to  provide  reasonably  adequate  means 
for  giving  notice  as  to  require  it  to  be  given;  and  it  can  not  be 
said,  as  a  matter  of  law,  that  a  rule  requiring  actual  notice  to  car 
repairers  before  a  switch  engine  should  enter  a  repair  track,  was 
all  that  was  necessary  for  the  proper  protection  of  such  employes. 
And  where  the  servant  entrusted  to  give  such  notice  to  the' car 
repairer  fails  and  neglects  to  give  it,  and  the  repairer  is  injured  by 
reason  of  such  neglect,  the  employer  is  liable  therefor,  the  duty 
to  give  the  notice  being  one  owing  by  the  master  to  the  servant, 
and  coming  within  the  rule  that  the  master  must  furnish  the 
servant  a  safe  place  to  work,  i.  e.,  as  safe  as  the  nature  of  the 
business  will  reasonably  admit  of,  and  to  use  reasonable  care  to 
BO  maintain  it,  tlie  duty  being  a  continuing  one. 

Evansrille,  etc.,  B.  B.  Co.  y.  Holcomh,  198 

4.  Passenger  Alighting  From  Train. — Injury. — Contributory  Negli- 
gence.—Law  and  Fact. — Where  a  passenger  on  an  elevated  railroad, 
in  the  night  time,  when  it  was  dark  and  raining,  and  without 
looking,  inquiring  or  investigating,  voluntarily  alighted  from  the 
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train  on  its  arrival  at  the  station  of  his  destination,  stepping  from 
the  train  on  the  wrong  side,  and  thereby  being  precipitated  to  the 
street  below,  a  distance  of  sixteen  feet,  greatly  injuring  him,  it 
being  so  dark  that  he  could  not  see  where  he  was  alighting,  there 
being  no  person  or  barrier  of  any  kind  to  admonish  him  of  his 
mistake,  the  question  of  contributory  negligence  is  a  question  to 
be  determined  by  the  jury,  taking  into  consideration  all  the  facts 
and  circumstances  in  connection  with  the  alighting. 

Kentucky,  etc..  Bridge  Co,  v.  McKinney,  213 

6.  Passenger  Alighting  from  Moving  Train. — Personal  Injury, — Con- 
tributory Negligence. — Instructions  to  Jury. — In  an  action  by  one 
for  personal  injuries  received  while  stepping  from  a  moving 
train,  the  court  refused  to  instruct  the  jury  that  *'One  who  jumps 
from  a  train,  not  to  avoid  impending  peril,  but  to  avoid  being  car- 
ried beyond  his  station,  is  guilty  of  negligence,  and  can  not  re- 
cover for  injuries  sustained  thereby,"  and,  also,  that  **If  the  jury 
find  that  the  plaintiff  undertook  to  get  off  the  train  after  it  began 
to  move,  he  was  guilty  of  contributory  negligence,  and  can  not  re- 
cover." There  was  no  error  in  refusing  to  give  such  instruc- 
tions, such  action  on  the  part  of  the  passenger  not  necessarily  be- 
ing negligence  per  se,  Louisville,  etc.,  M.  B,  Co,  v.  Bean^  240 

6.  Duty  to  Fence. — Exemption  from. — Burden  of  Proof.— Addition  to 
a  City, — Law  and  Fact. — The  fact  that  a  railroad  passes  through 
an  addition  to  a  city,  which  is  laid  out,  platted  and  divided  into 
lots  and  streets  and  alleys,  does  not  of  itself  absolve  the  com- 
pany from  the  duty  of  securely  fencing  in  its  track ;  for  wherever 
a  railroad  company  can  build  and  maintain  a  fence  to  inclose 
its  track  without  interfering  with  the  rights  of  the  public,  or  with 
the  free  use  of  private  property,  or  of  its  own  property,  then  it  is 
bound  to  maintain  a  fence.  And  the  burden  of  showing  that  a 
railroad  company  is  not  reauired  to  fence  its  track  at  a  given 
point,  rests  upon  the  railroad  company.  Where  a  fence  or  a  cat- 
tle-guard would  make  companv's  track  and  right  of  wav  danger- 
ous to  its  employes  in  a  high  degree,  or  to  a  considerable  degree, 
exemption  from  fencing  mipfht  be  ruled  as  a  matter  of  law,  but 
such  question  is  usually  a  mixed  question  of  law  and  fact. 

Toledo,  etc.,  B.  B.  Co.  v.  Cupp,  244 

7.  Judicial  Notice. — Beasonable  Stop  of  Passenger  Train  to  Beceive  and 
Discharge  Passengers. — Personal  Injury. — Becovery. — The  court  will 
take  judicial  notice  of  the  fact  that,  ordinarily,  a  stop  of  a  passen- 
ger train  for  three  minutes,  at  a  station,  for  the  purpose  of  allow- 
ing passengers  to  get  on  or  off  the  train,  is  reasonable  and  ade- 
quate ;  and  if  any  special  reason  exists  in  a  given  case  requiring  a 
longer  stop,  such  reason  should  be  shown,  otherwise  a  passenger 
who  is  injured  by  the  sudden  starting  ef  the  train  after  such  a 
stop,  while  he  is  attempting  to  leave  it,  can  not  recover  for  such 
injuries.  Louisville,  etc.,  B.  W.  Co.  v.  Costello,  462 

8.  Ticket  and  Freight  Agent,  When  Entitled  to  Compensation  for  Extra 
Services  Performed  Out  of  the  Line  of  Such  Employment,  at  Bequest 
of  the  Company. — Master  and  Servant. — Where  a  railroad  company 
employs  one  as  ticket  and  freight  agent  at  one  of  its  stations,  at 
a  regular  salary,  such  employe  may  recover  extra  compensation 
for  services  rendered  in  carrying  mail  from  the  train  to  the  post- 
office,  and  vice  versa,  where  the  services  are  rendered  at  the  re- 
quest of  the  railroad  company,  without  any  agreement  as  to  com- 
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pensation,  such  service  not  being  included  in  the  general  employ- 
ment of  ticket  and  freight  agent. 

Pittsburgh,  etc.,  E,  W.  Co.  v.  Hender»o»y  480 
9.  Land  Adjacent  to  Bight  of  Way. — Precautionary  Me<i8ures  by  Land- 
owner against  Fire. —  Contributory  Negligence, — ^The  owner  of  land 
adjacent  to  a  railroad  company's  right  of  way  is  not  bound  to  em- 
ploy the  unusual  precautionary  measure  of  removing  dr}'  grass 
and  stubble  on  his  land  adjacent  to  the  right  of  way,  m  anticipa- 
tion of  the  fact  that  the  railroad  company  may  negligently  set  fire 
to  inflammable  material  on  the  right  of  way,  or  that  the  company 
may  negligently  permit  such  fire  to  escape  from  the  right  of  way 
onto  his  premises.  Chicago,  etc.,  i?.  B.  Co.  v.  Kern,  505 

10.  Injured  Employe. — Liability  of  Company  for  Services,  etc.,  Bendered 
Such  Employe. — Special  Verdict,  Stifficiency  of. — Where  a  special 
verdict,  in  an  action  against  a  railroad  company  to  recover  for 
services  rendered  one  of  defendant's  injured  employes,  was  that 
N.  was  a  regularly  appointed  physician  of  the  defendant  company, 
and,  under  the  terms  of  his  contract  with  defendant,  was  re- 
quired to  do  the  medical  and  surgical  work  of  the  company  in  a 
prescribed  territory  that  an  injured  employe  of  defendant  was 
placed  in  N.'s  care  by  defendant's  conductor;  that  the  character 
of  the  employe's  injuries  were  such  as  to  re(juire  immediate  at- 
tention when  N.  was  called ;  that  under  the  directions  and  at  the 
request  of  said  N.,  such  employe  was  removed  from  the  car  on 
defendant's  railroad  to  plaintiff's  home,  and  that  the  removal  was 
urgent  and  necessary  to  enable  N.  to  properly  care  for  the  em- 
ploye; that  the  services  performed  and  articles  furnished  by 
plaintiff,  including  board,  were  of  the  value  of  167.95,  and  that 
they  were  performed  and  furnished  at  the  request  of  N.,  with  the 
implied  understanding  that  they  should  be  paid  for  by  the  de- 
fendant railroad  company,— such  facts  do  not  bring  the  case 
within  the  rule  under  wnich  railroad  companies  are  liable  for 
services  rendered  to  their  injured  employes. 

Chicago,  etc.,  B.  B.  Co.  v.  Behrens,  575 

11.  Private  Crossing. —  Written  Agreement  to  Make,  Construction  of. — 
Cattle  Guards. —  Wing  Fences. — Gates. — Where  a  railroad  company 
has  agreed,  in  writing,  in  consideration  of  the  grant  of  the  right  of 
way,  to  construct  a  crossing;  and  did,  in  pursuance  of  the  agree- 
ment, construct  a  farm  crossing,  of  which  cattle  guards  and  wing 
fences  were  an  essential  part,  the  company  is  not  in  a  position  to 
claim  that  the  mere  construction  of  such  crossing  was  a  full  and 
final  compliance  with  the  terms  of  the  contract,  and  that  having 
so  complied  therewith,  the  company  has  the  right,  after  main- 
taining the  same  for  many  years,  to  remove  the  cattle  guards 
and  wing  fences  without  the  consent  of  tlie  land  owner,  and  to 
erect  in  lieu  thereof  gates  in  the  right  of  way  fences,  and  thence- 
forth, without  notice  to  the  land  owner,  to  rely  on  him  or  his 
tenant  to  maintain  and  keep  the  gates  in  repair. 

Toledo,  etc.,  B.  B.  Co.  V.  Burgan,  604 

12.  Private  Crossing. — Damnfjfs. — Defense. — In  an  action  for  damages 
for  failure  of  a  railroad  company  to  properly  maintain  a  private 
crossing  according  to  contract,  it  is  no  answer  to  say  tnat  the 
plaintiff  might  have  performed  the  duty  incumbent  on  the  com- 
pany, and  thus  have  prevente<l  or  lessened  the  damages.  lb. 

13.  Private  Crossing. — Jhity  of  Land  (hnxerto  Maintain. — Where  a  pri- 
vate railroad  crossing  is  constructed  under  and  pursuant  to  the 
terms  of  a  contract,  with  wing  fences  and  cattle  guards,  there  is 
no  duty  devolving  on  the  land  owner,  by  statute,  to  maintain  it. 

lb. 
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14.  Baggage,  Eefusal  to  Deliver. — Damages. — Sufficiency  of  Complaint. — 
Where  the  complaint,  in  an  action  for  damages  for  failure  and  re- 
fusal of  a  railroad  company  to  deliver  checked  goods,  shows  a 
delivery  for  carriage  by  the  owner,  a  demand  by  the  same  owner 
for  their  delivery  at  the  place  of  destination,  and  an  absolute,  un- 
qualified and  continued  refusal  by  the  carrier  to  deliver  them,  a 
prima  facie  case  against  the  company  has  been  established. 

Cleveland,  etc.,  B.  W.  Co.  v.  Tyler,  689 
16.    Same. — Matter  of  Defense. — If  there  be  any  good  reason  or  valid 
excuse  for  the  refusal  to  deliver,  it  should  be  set  up  by  the  com- 
pany. .  lb. 
REAL  ESTATE. 
See  Pleading,  9,  21. 

1.  Vendor  and  Purchaser. — False  Bepresentations  as  to  Value. —  When 
Will  not  Support  Action. — Caveat  Emptor. — Representations  made 
by  the  vendor  of  land,  which  affect  merely  its  value,  will  not  sup- 
port an  action  for  damages,  although  known  by  him  to  be  false, 
if  the  purchaser  with  reasonable  diligence  could  have  ascertained 
the  truth.  Bolds  v.  Woods,  657 

2.  Bepresentations  as  to  Material  Fact. — Land  in  Other  State. — If,  how- 
ever, the  representations  are  not  merely  opinions  as  to  the  value 
and  character  of  the  property,  but  representations  of  some  ma- 
terial fact,  as  to  which  the  avenues  of  inquiry  are  not  open  to 
the  purchaser,  as  where  the  land  is  situated  inanother  State  at  a 
considerable  distance  away,  an  action  maybe  maintained  thereon. 

lb. 

3.  Bepresentation  as  to  Improvements  and  Crops. — If  representations, 
known  by  the  vendor  to  be  false,  are  made  as  to  the  location  of 
land  in  another  State,  the  character  of  the  improvements,  the  na- 
ture and  quantity  of  crops  produced  in  the  past  and  the  conse- 
lOuent  value  of  tfce  land,  with  the  intention  that  the  other  party 
shall  act  thereon,  which  he  does,  to  his  damage,  the  latter  may 
recover.  lb. 

RECEIPT. 
See  Defense. 

RECORD.  • 

See  Appeal,  1 ;   Appellate  Court  Practice,  9,  14,  16 ;   Bill  op  Ex- 
ceptions, 1;   Evidence,  15,  16;   Instructions  to  Jury,  1. 

1.  Exhibit. — Bef erred  to  by  Separate  Pleadings. — One  Copy  Sufficient. 
— Where  an  exhibit  is  referred  to  in  the  same  manner  in  separate 
pleadings  in  the  same  cause,  one  copy  of  such  exhibit  in  the  rec- 
ord is  sufficient.  Ohio  Thresher,  etc.,  Co.  v.  Hensel,  328 

2.  Bill  of  Exceptions. —  When  not  Part  of  the  Becord. — j^ppellate  Court 
Practice.— Where  the  transcript  of  the  record,  on  appeal,  contains 
what  purports  to  be  a  bill  of  exceptions,  the  entire  bill  of  excep- 
tions, including  caption,  conclusion  and  signature  of  the  judge, 
covering  eleven  lines  on  one  page  of  the  transcript,  attached  to 
which,  by  fasteners,  is  what  purports  to  be  instructions,  type-writ- 
ten, while  the  transcript  is  written  with  pen  and  ink,  it  not 
appearing  that  the  instnictions  were  included  in  the  bill  of  ex- 
ceptions when  signed,  and  there  being  no  independent  entry 
recital,  or  statement  showing  the  filing  of  any  bill  of  exceptions, 
— such  record  presents  no  question  for  consideration,  where  the 
only  question  attempted  to  be  raised  was  in  relation  to  the  in- 
structions. Mitchell  V.  Johnson,  40'J 
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RECOVERY. 
See  Appbllatk  Court  Practice,  7;    Conversion,  2;    Contract,  1; 
False  Imprisonment;    Insurance,  5,  6;    Mechanics'   Lien,  1; 
Physician  ;   Principal  and  Agent  ;  Railroad,  7 ;   Special  Ver- 
dict, 1,  3 ;  Taxes  ;  Tort,  1 ;  Verdict,  2. 

1.  Not  Limited  to  Amount  Prayed  For.— Determined  by  theFacts  and  the 
Evidence. — A  plaintiff  is  not  confined,  if  entitled  to  recovery,  to 
the  amount  prayed  for  in  the  complaint,  but  mav  recover  sucn  an 
amoant  as  tne  facts  stated  and  the  evidence  adduced  show  him 
entitled  to ;  and  the  same  is  true  of  any  one  item  in  the  complaint. 

Keitry,  Admr.,  v.  TTiummay  498 

2.  Damages  to  Both  Bealty  and  Personalty  by  Hame  Act. — But  One 
Cause  of  Action, — A  party  may  recover  damages  to  both  real  and 
personal  property  upon  one  and  the  same  paragraph  of  complaint, 
where  damages  to  both  grew  out  of  the  same  negligent  act. 

Chicago,  etc,,  B,  B.  Co,  v.  JTem,  505 

REHEARING. 

See  Appellate  Court  Practice,  6,  16. 

REINSTATEMENT. 

See  Appellate  Court  Practice,  4. 

REPLY. 

See  Harmless  Error,  1;  Pleading,  11,  13. 

REPRESENTATIONS. 

See  Decedents*  Estates,  3 ;  Insurance,  3,  6 ;   Real  Estate,  2,  3. 

RES  GEST^. 

See  Evidence,  37: 

RULES  AND  REGULATIONS. 

See  Railroad,  3. 

SABBATH-BREAKING. 

See  Criminal  Law,  2. 

^  SALE. 

See  Contract,  4 ;  Pleading,  9 ;  Vendor  and  Vendee. 
Implied  Warranty. — Breach  of. —  When  a  Defense  in  an  Action  on  a  Note 
for  Purchase-Price. — Ansxcer. — Contract. —  Tender. — Where  A.,  de- 
siring to  purchase  a  stallion  for  breeding  purposes,  so  informed  B., 
through  nis  agent,  who  was  a  producer  of,  and  dealer  in,  this  kind 
of  live  stock,  and  undertook  to  sell  A.  a  stallion  for  breeding  pur- 
poses, the  sale  carried  with  it  an  implied  warranty  that  the  horse 
should  be  reasonably  fit  for  such  purposes ;  and  an  answer  setting 
up  a  breach  of  such  warranty,  in  an  action  on  a  note  given  for  the 
purchase-price,  is  sufficient  where  the  note  is  subject  to  equities. 
In  such  case,  where  notice  of  the  unfitness  of  the  horse  has  been 
given,  and  the  sellers  agree  with  the  buyer  that  he  shall  keep  the 
horse  another  season  and  try  him,  and  the  horse  dies  before  the 
season  expires,  a  retender  of  the  horse  to  the  sellers  was  not  re- 
quired. Merchants^  etc..  Bank  v.  Froze,  161 

SCHOOLHOUSE. 
See  Mechanic's  Lien,  2. 

SCHOOL  TOWNSHIP. 
See  Mechanic's  Lien,  2. 
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SEAL. 
See  Criminal  Law,  10. 
SECONDARY  EVIDENCE. 
See  Evidence,  18,  19. 
SEWER. 
See  Evidence,  22 ;  Notice,  1 ;  Parties  ;  Pleading,  14, 16, 16. 
SIGNATURE. 
See  Promissory  Note,  7. 
Genuine  or  Mechanical. — Judicial  Notice, — Where  a  signature  is  in 
script,  and  purports  on  its  face  to  be  written,  although  it  may 
have  been  placed  there  by  some   mechanical   contrivance,  the 
court  can  not  take  judicial  knowledge  of  such  fact. 

Bosenstein  v.  State ^  290 

SPECIAL  FINDING. 
See  Conclusions  op  Law  ;    Contract,  1 ;    Judgment,  1 ;    Mechanics' 

Lien,  1. 
Request  for, —  When  Sufficiently  Appears, — A  special  finding  must  ap-- 
pear  to  have  been  requested  by  one  or  both  the  parties,  in  or- 
der that  it  may  be  regarded  as,  and  have  the  legal  effect  of,  a 
special  finding.  And  where  it  appears  from  the  finding  that 
"The  court,  having  been  requested  to  find  the  facts  specially, 
makes  the  following  finding  of  facts  in  this  cause  i^nd  conclus- 
ions of  law  thereon,"  it  sufficiently  appears  that  the  findings 
were  requested  by  one  or  both  of  the  parties  to  the  action. 

Jones  V.  Hall,  458 
SPECIAL  VERDICT. 
See  Bridges,  2 ;  Master  and  Servant,  8,  9 ;  Railroad,  10. 

1.  Recovery. —  Ultimate  Facts, — Not  Aided  by  Intendment. — Judgment. 
— In  determining  the  sufficiency  of  the  facts  found  to  sustain  the 
judgment,  the  appellate  tribunal  can  consider  only  the  ultimate 
facts  properly  found,  disregarding  evidentiarj'  facts,  legal  con- 
clusions, and  matters  not  within  the  issues ;  and  to  entitle  the 
party  having  the  onus  to  a  judgment,  the  special  verdict  must 
contain  a  finding  of  eveiy  fact  necessary  to  sustain  a  judgment, 
for  nothing  will  be  taken  by  intendment.* 

City  of  Bloomington  v.  Rogers,  230 

2.  Motion  to  Strike  Out  Part  of. — Practice. — There  is  no  error  in  over- 
ruling a  motion  to  strike  out  a  part  of  a  special  verdict. 

Case  V.  Ellis,  274 

3.  Essentials.— Necessary  Facts, — Negligence, — Burden  of  Proof. — Re- 
covery,— A  special  finding  or  verdict  must  contain  all  the  facts 
essential  to  a  recovery,  before  the  party  having  the  burden  of 
proof  can  recover.  And  where  negligence  is  the  gist  of  the  ac- 
tion, the  facts  constituting  the  negligence  should  be  found  in  any 
event,  even  where  negligence  as  an  ultimate  inferential  fact  is 
also  found.  Walkup  v.  May,  409 

4.  Construction. — Burden  of  Proof. — A  special  verdict  or  finding  will 
be  construed  most  stroiigly  against  the  party  having  the  burden 
of  proof.  Louisville,  etc.,  R.  W,  Co,  v.  Costello,  462 

STATUTE  CONSTRUED. 

See  Criminal  Law,  2;  Demurrer,  2;  Notice,  1. 

STATUTE  OF  LIMITATIONS. 

See  Criminal  Law,  6. 
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Concealment  of  Cause  of  Action. ^Trusts. — County. — County  Treasurer, 
Action  Against  for  County  Funds. — ^To  an  answer  setting  up  the  six 
years'  statute  of  limitations,  in  an  action  by  a  board  of  county 
commissioners  to  recover  funds  of  the  county  alleged  to  have 
been  wrongfully  retained  by  the  defendant  while  treasurer .  of 
the  county,  the  plaintiff  replied,  that  the  defendant,  while  treas- 
urer of  the  county,  undertook,  as  required  by  law,  to  keep  an 
account  and  ledger  of  all  receipts  and  disbursements  of  mon- 
eys by  him,  as  such  treasurer,  which  account  and  ledger,  and  the 
balances  thereon  shown,  were  the  accounts  and  balances  used  in 
making  the  settlements  required  by  law,  and  that  such  accounts 
and  balances  were  used  to  determine  the  amount  of  money  in  the 
hands  of  such  treasurer,  which  ho  was  required  to  pay  over  to  his 
successor  in  othce ;  that  the  amount  of  refunded  taxes  mentioned 
in  the  complaint  was  composed  of  numerous  items  of  payments 
to  various  persons  and  in  various  sums,  and  were  apportioned 
to  various  funds  belonging  to  the  county ;  that  in  paymont  of  the 
warrants  drawn  upon  him,  in  refunding  such  taxes,  the  treas- 
urer took  credit  therefor  in  the  ledger  account ;  that  in  making 
settlement  with  the  auditor  of  State  and  county  auditor,  the  treas- 
urer received  credit  for  the  taxes  refunded ;  that  after  taking  full 
credit  for  such  refunded  taxes,  in  such  settlement,  he  charged 
himself  back  on  the  ledger  with  such  balance,  and  failed  to  charge 
himself  back  with  the  amount  of  the  refunded  taxes,  thus  giv- 
ing himself  double  credit  for  the  refunded  taxes ;  that  the  man- 
ner of  keeping  the  books  operated  to  conceal  the  fact  that  there 
was  a  double  credit,  and  the  false  balance  appeared  to  be  a 
true  balance;  that  although  the  books  and  accounts  appeared 
to  be  correct  upon  their  face,  yet  they  were  deceptive  and  mis- 
leading, and  the  error  could  only  be  discovered  by  a  careful  ex- 
amination or  by  an  expert  accountant,  and  that  such  board,  in 
making  settlement  with  such  treasurer,  was  misled  and  deceived 
by  the  manner  in  which  such  accounts  were  kept. 

Held,  tliat  the  facts  pleaded  in  the  reply  do  not  show  a  concealment 
of  the  cause  of  action. 

Held,  also,  that  no  such  trust  relation  is  shown  as  prevents  the  opera- 
tion of  the  statute  of  limitations. 

Eeldf  also,  that  the  statute  of  limitations  will  run  against  a  county. 

Board,  etc.,  v.  Lods,  369 
STATUTE  REPEALED. 
See  Taxes. 

STATUTORY  CONSTRUCTION. 

Intention  of  Legislature  Bather  than  Strict  Letter  of  Statute. — Courts 
are  not  bound  to  adopt  such  a  construction  of  a  statute  as  would 
lead  to  manifest  absurdity,  in  order  that  the  strict  letter  of  the 
statute  may  be  adhered  to ;  but  they  will  rather  look  te  the  inten- 
tion of  the  Legislature,  as  gathered  from  the  import  of  the  whole 
act,  and  will  carry  out  such  intention,  as  thus  obtained. 

Boss  V.  State,  35 
STREET  RAILROAD. 

See  Contributory  Nkgliqencb,  2. 
STREETS  AND  ALLEYS. 
See  Lien,  1;  Municipal  Corporation,  1,  3;  Notice,  1,  3. 
1.    Obstruction. — Nuisance. —  Use  of  for  Storage  of  Drays  and  Wagons^ 
— A  street  may  be  used  temporarily  and  In  a  reasonable  manner, 
by  an  adjoining  owner,  for  loading  and  unloading  goods,  and,  per- 
haps, for  otlier  purposes,  when  such  use  is  necessary,  but  he  has 
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no  right  to  appropriate  a  portion  of  the  highway  as  a  stable- yard 
or  as  a  storage  place  for  his  drays  or  wagons  when  the  same  are 
not  in  use.  Town  of  Ladoga  v.  LinUf  15 

2.  Improvement. —  Vicinity. — Assessment  of  Benefits. — Law  and  Facts. 
.  — Whether  land  situated  3,200  feet  or  more  from  a  proposed  street 

improvement  would  be  specially  benefited  by  the  improvement, 
and  whether  the  land  was  in  the  vicinity  of 'such  improvement, 
are  proper  questions  to  be  submitted  to  the  jury ;  and  the  court 
can  not  say,  as  a  matter  of  law,  that  the  distance  given  is  too 
remote  for  the  land  to  be  speciaily  benefited  or  to  be  in  the  vi- 
cinity of  the  improvement.  Mock  v.  City  of  Muncie,  536 

3.  Improvement. — Special  Ben^ts . — Meaning  of. — In  such  case,  the  fact 
that  other  or  all  property  on  the  street  or  its  extension  is  equally 
benefited  by  such  improvement,  will  not  take  the  land  in  contro- 
versy out  of  the  category  of  special  benefits.  lb. 

SUBROGATION. 
.  See  Dbcedbnts'  Estates,  2. 

SUPERIOR  COURT. 
Appeal  From  Special  to  General  Term, — Bill  of  Exceptions . — Filing  Af- 
ter Submission  of  Cause, — A  superior  court  may,  in  genera]  term, 
on  appeal  from  special  term,  peceive  and  act  upon  a  bill  of  excep- 
tions, and  take  judicial  notice  of  the  same,  when  such  bill  is  filed 
within  the  time  granted  by  the  trial  judge,  although  the  bill  has 
been  filed  after  errors  have  been  assigned  and  the  cause  sub- 
mitted. Orisell  v.  Noel  Bros.  Flour,  etc.,  Co.,  251 

SUPERSEDEAS. 
See  Appellate  Court  Pbactigb,  8. 

SUPREME  COURT. 
Jurisdiction, — Constitutionality  of  Statute. — ^The  Supreme  Court  has 
jurisdiction  of  all  appeals  where  the  constitutionality  of  a  statute 
IS  involved.  State  v.  Cleveland,  etc.,  B.  W.  Co.,  220 

SURFACE  WATER. 
Right  to  Protect  Against  by  Levees. — Overfloio  of  Biver. — Bailroad. — It 
is  the  settled  law  of  this  State,  that  every  person  has  the  right  to 
protect  his  own  land  by  levees  or  embankment  thereon,  from  sur- 
face water  which  would  otherwise  flow  upon  it  from  adjoining 
lands,  so  long  as  it  does  not  interfere  with  any  natural  or  pre- 
scriptive watercourse,  and  this  right  is  possessed  by  a  railroad 
company  for  the  protection  of  its  r  ight  of  wav,  and  the  over- 
flow caused  by  a  river's  spreading  beyond  its  banks  in  time  of 
high  water  must  be  regarded  and  treated,  in  such  case,  as  sur- 
face water.  Jean  v.  Pennsylvania  Co.,  56 

SURPLUSAGE. 
See  Criminal  Law,  11.  y 
TAXES. 
City. — Recovery  of  Taxes  Erroneously  Assessed  and  Collected. — Bemedy. 
— Statute  Bepealed. — Section  3157,   R.  S.    1881,  providing  for  a 
board  of  equalization  in  cities,  fixing  their  powers  and  duties,  and 
providing  for  the  repayment  of  taxes  erroneously  assessed  and 
collected,  was  not  repealed  by  the  act  of  February  21,  1886,  R. 
S.  1894,  section  3477,  et  seq.,  so  as  to  affect  the  remedy  given  by 
said  section  3157,  for  the  recovery  of  taxes  erroneously  assessecl 
and  collected.    But  even  if  the  act  of  1885  should  have  the  effect 
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to  abolish  the  remedy  given  by  said  section  3167,  it  would  still  be 
enforceable  under  sections  243  and  248,  R.  S.  1881,  where  the 
right  accrued  previous  to  the  taking  effect  of  the  act  of  1885. 

Leonard  v.  City  of  Indianapolis,  262 
TELEGRAM. 
See  Evidence,  18. 
TENDER. 
See  Sale. 
THEORY. 
See  Decedents'  Estates,  1,  2;  Pleading,  11. 
TITLE. 
See  Pleading,  17. 
TORT. 
See  Decedents' Estates,  3 ;   Evidence,  13;   Pleading,  2,  12;  Prac- 
tice, 1. 
1 1   Negligence . — Matter  of  Proof. — Presumption, — Due  Care. — Contribu- 
tory Negligence. — Becovery. — In  an  action  on  tort,  the  plaintiff 
must  show  not  only  that  the  defendant  was  guilty  of  a  breach 
of  duty  causing  the  injury,  but  he  must  also  establish,  by  proof, 
direct  or  circumstantial,  that  he  was  free  from  negligence  con- 
tributing to  such  injurv ;   and  the  proof  of  due  care  on  the  part 
of  the  plaintiff  can  not  be  supplied  by  the  presumption  of  due  care 
arising  from  the  fact  that  a  person  is  naturally  inclined  to  avoid 
danger  rather  than  to  encounter  it.    Such  presumption  of  due  care 
may  arise  where  there  are  facts  and  circumstances  in  evidence 
upon  which  the  presumption  could  be  properly  based,  but  the 
facts  and  circumstances  showing  the  conduct  of  the  injured  party 
at  the  time  of  the  accident  must  be  made  to  appear  before  he  can 
recover.  Pittsburgh^  etc.,  B.  W.  Co.  v.  Bennett,  Admx.,  92 

2.  Complainty  Sufficiency  of. — Conspiracy y  When  not  the  Gravamen  of 
the  Action. — Where,  in  an  action  for  damages,  a  conspiracy  is  al- 
leged to  have  been  formed  to  commit  an  act,  which,  if  done  by 
one  alone,  would  be  an  actionable  wrong,  or  where  the  con- 
spiracy charged  is  not,  by  law,  a  crime,  then  conspiracy  is  not  the 
gravamen  of  the  action,  and  the  tort,  for  the  accomplishment  of 
which  the  conspiracy  was  formed,  must  be  well  pleaded  before 
the  complaint  can  repel  a  demurrer. 

Severinghaus  v.  Beckmanf  388 

TOWNSHIP. 

See  Pleading,  1. 

TOWNSHIP  TRUSTEE. 

See  Criminal  Law,  14,  15,  16. 

TRIAL. 

See  Attorney  and  Client. 

TRUSTS. 

See  Statute  of  Limitations, 

VARIANCE. 

See  Notice,  2. 

VENDOR  AND  VENDEE. 

See  Contract,  4;  Real  Estate,  1. 

Contract  of  Sale. —  Written  and  Parol  Warranties. — Notice, — If  vendees, 
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purchasers  of  a  threshing  machine,  before  they  accepted  the 
same,  and  before  they  executed  notes  in  payment  of  the  purchase- 
price,  tested  the  separator,  and  found  that  it  did  not  work,  and 
refused  to  take  it  and  to  execute  notes  therefor,  and  then  the  ven- 
dor undertook  to  place  the  machine  in  good  working  order,  and, 
after  an  attempt  to  do  so,  informed  the  vendees  that  the  machine 
was  now  in  good  working  condition,  and  warranted  it  to  perform 
good  work,  and  upon  the  strength  of  this  assurance  the  vendees 
executed  notes  therefor,  relying  upon  the  parol  warranty,  the 
warranty  was  valid,  and  under  it  the  vendees  were  not  required 
to  give  written  notice,  as  stipulated  in  the  previous  written  con- 
tract of  warranty ;  and  the  vendor  having  acted  upon  the  notice 
received,  the  failure  to  give  written  notice,  even  if  required,  does 
not  dfibar  the  vendees  from  the  benefits  of  the  warranty. 

Ohio  Thresher,  etc.,  Co,  v.  Hensel,  328 

VENIRE  DE  NOVO. 
When  Granted. — A  motion  for  a  venire  de  novo  will  not  be  sustained 
unless  the  verdict  or  finding  is  so  defective  that  a  judgment  can 
not  be  rendered  thereon.  Case  v.  MUs,  274 

VERDICT. 
See  Appellate  Coubt  Pbacticb,  12, 18, 17 ;  Criminal  Law,  12 ;  Judg- 
ment, 1. 

1.  Sustained  by  the  Evidence, — ^That  the  evidence  is  sufficient  to  sus- 
tain the  verdict,  see  opinion.      Bitten?Muse  v.  Knoop,  Admr,,  126 

2.  Amount  of  Recovery. — Money  Judgment. — Where  a  money  judgment 
only  is  recoverable,  the  verdict  or  finding,  whether  it  be  special 
or  general,  must  determine  the  amount  of  recovery,  or  find  such 
facts  as  leave  nothing  for  the  court  to  do  exQ^pt  to  make  a  mere 
mathematical  calculation.  Johnson  v.  Bucklen,  1 54 

.  3.   Sustained  by  the  Evidence. — ^That  the  evidence  sustains  the  verdict, 
see  opinion.  Ohio  Thresher,  etc.,  Co.  v.  Hensel,  328 

4.  Appellate  Court  Practice. — Evidence. — ^The  appellate  tribunal  will 
not  disturb  a  verdict  where  the  evidence  is  conflicting,  and  there 
is  evidence  sufficient  to  sustain  it.  Buchart  v.  Ell,  353 

5.  Sufficiency  of  Evidence. — ^That  the  evidence  is  sufi^cient  to  sustain 
the  verdict,  see  opinion. 

Chicago,  etc.,  B.  B.  Co.  v.  Champion,  510 

6.  Defective. — How  Corrected. — A  defective  verdict  may  be  corrected 
at  any  time  before  the  jury  is  discharged,  and  the  proper  method 
of  correcting  such  a  verdict  is  to  require  the  jury  to  return  to  their 
room  under  proper  instructions  from  the  court  as  to  the  correction 
which  ought  to  be  made.  City  of  Fort  Wayne  v.  Duryee,  620 

VESTED  RIGHTS. 
See  Municipal  Cokporation,  2,  3. 

WAIVER. 
See  Attorney  AND  Client  ;  Contract,  1;  Conveyance;  Evidence,  22; 
Insurance,  1;  Plbadinq,  4;  Practice,  1 ;  Promissory  Note,  1,  2; 
Witness,  2. 

WARRANTY. 
See  Contract,  4 ;   Instructions  to  Jury,  4 ;   Insurance,  3,  4 ;  Plead- 
ing, 5 ;  Sale  ;  Vendor  and  Vendee. 

WATER. 

See  Surface  Water. 
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WILL. 

See  Executor,  2. 

WITNESS. 

See  Costs  ;  Instbuctions  to  Jury,  7. 

1 .  Competency . — Child  Under  Ten  Years  of  Age, — Discretion. — ^Whether 
a  child  under  ten  years  of  age  is  a  competent  witness,  is  a  matter 
for  the  determination  of  the  court,  and  the  decision  of  the  court 
on  such  question  will  not  be  disturbed  on  appeal  unless  an  abuse 
of  discretion  is  shown.         Taylor,  by  Next  Friend,  v.  McGrath,  SO 

2.  Competency, — Husband  and  Wife. — DecedenVs  Estate. —  W'air^.— 
Where  a  wife  is  a  party  to  a  suit,  and  incompetent  to  testify  in 
her  own  behalf,  the  adverse  party  may  waive  such  incompetency 
and  make  her  a  witness  in  the  case ;  but  such  waiver  would  not 
render  her  husband  a  competent  witness  in  her  behalf,  his  statvt 
being  fixed  by  statute.  Gilbert  v.  Estate  of  Swain,  88 

3.  Competency. — Conversation  Had  With  Deceased' Person. — Partner- 
ship.— A  witness  who  had  purchased  all  the  interests  of  her  de- 
ceased brother  in  a  partnership,  was  competent  to  testify  to  a 
conversation  had  between  the  deceased  and  the  witness  and  a 
third  party  relating  to  the  partnership  business. 

Case  V.  Ellis,  274 

4.  Competency  to  Testify  to  Payments  Made  to  Deceased  Partner.— Ac- 
count.— Partnership. — In  an  action  by  a  surviving  partner  on  an 
account  owing  the  partnership,  the  defendant  is  a  competent  wit- 
ness to  testify  as  to  various  payments  made  by  him,  on  the  ac- 
count, to  the  deceased  partner,  such  witness  not  coming  within 
the  inhibition  of  section  506,  R.  S.  1894,  relating  to  decedents' 
estates.  *        Wood  v.  Stewart,  Surviving  Partner,  etc.,  321 

WORK  AND  LABOR. 
See  CJoBPORATioN,  2 ;  Bbcbdbntb'  Estates,  6. 
The  Eight-Hour  Law.— Pay  for  Extra  Time.— When  Collectible.— Under 
the  act  of  March  the  6th,  1889,  constituting  eight  hours  a  day's 
work  for  certain  classes  of  laborers,  any  such  laborer  can  not, 
without  an  agreement  (express  or  implied)  for  pay  for  extn 
time,  hold  the  master  responsible  therefor,  especially  after  the 
servant  has  received  his  wages  as  agreed  upon  m  the  contract  of 
hire.  Orisell  v.  Noel  Bros.,  Flour,  etc.,  Co.,  251 
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